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TRIAL OF CIVIL SUITS IN MOFUSSIL COURTS,* 


We have on our table a pamphlet entitled “Practical Hints for the* 
trial of Civil Suits and the Execution of Decrees in Mofussil Courts.” 
We have carefully gone through the whole of it. In our opinion it is a 
most valuable contribution to the legal literature of the day. It is full 
of the most useful directions to the Judge and the Practitioner in the 
conduct of civil suits from beginning to end. Although the hints are 
nothing more than the rules of procedure to be found in the Civil Pro¬ 
cedure Code and the Law of Evidence, now in force, and although Act 
VIII. of 1859 has been introduced into all the Civil Courts for more than 
fifteen years, the practice of the most of them with regard to the fram¬ 
ing of issues, the reception of documentary evidence and the mode of 
examining witnesses, is anything but strictly legal, owing simply to 
the want of proper legal training of the Judges and Pleaders of such 
Courts. Under such circumstances, essays like the one under review, 
are undoubtedly to do immense good to the Bench, the Bar and the 
public, and introduce uniformity of practice throughout India. We 
feel no hesitation in recommending this work to the public. To enable 
our readers to judge of the usefulness of this work, we make the follow¬ 
ing extracts :— 

“ 4. On the occasion of framing issues, the Court ought to hear all 
the parties to the suit, and invite them to suggest the issues, which 
they think necessary for the proper trial of the matter in dispute between 
them, and in the event of the Court not adopting an issue suggested to 
it by a party, it should, if the suggesting party desires it, make a note 
of its refusal and the reasons for it. 

• Practical Hints for the trial of Civil Suits, and tbs Execution of Decrees, in Mofussi^ 
Court**—By a Lawyer, Published by Messrs. Tbacker, Spink and Co, Calcutta, 1874, Y 
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The importance to the Court itself of framing single and distinct 
issues is seldom rightly appreciated by judicial officers. The way 
to a right judgment can only be found by closely considering the 
plaiut, and by extracting from it the precise character of the plaintiff's 
right of suit. In any given case unless the issues corr^fpond with 
this in the simplest form which they can be made to take, itiis tolerably 
certain that the Court which framed the issues did not understand what 
it had to try. An issue in the form so often seen of a group of en¬ 
tangled questions is no issue at all. It is simply indicative of indolence 
or ignorance on the part of the Court which framed it, and productive 
of nothing but mischief at the trial. And a double, alternative, issue 
generally shows that the Court does not see clearly on which side or in 
what manner it arises. In most cases the difficulty of the trial has 
been overcome when the right issues have been accurately framed. 

7. V hen the course of the trial has been once entered upon, it should 
not afterwards be interrupted, but should be continued, from day to day, 
if necessary, until it is ended. 

8. If the judicial officer, who has commenced a trial, is for any cause 
prevented from carrying it out to a due termination, his successor should 
always commence it anew, unless the parties expressly consent to his 
taking the trial up at the point where the first officer left it, so far as 
this is possible to be done. And in either case reasonable notice of the 
resumption of the proceedings should be given. 

In a properly conducted trial th6 attitude which the parties assume 
towards each other at the outset, the statement of his case made by the 
attacking party, the questions put by the parties to the witnesses, both 
in examination and cross-examination, irrespective of the witnesses an¬ 
swers, and the behaviour of the witnesses themselves, inclusive of their 
manner of answering the questions are materials generally pregnant 
with indicia of the real merits of the case between the parties; and 
therefore -a judicial officer who, as a Court of first instance, deter¬ 
mines a suit without having personally conducted the whole of the trial 
(especially the earlier portion of it), is without the best aids towards 
arriving at a just decision, and indeed is not better situated than an 
Appeal Court.* 

9. The trial should begin (whether issues have been previously set¬ 
tled or not) by the party on whom the burden of proof lies, and who for the 

• Thu U exactly in accordance with the Privy Council Ruling in I., Legal Companion, 
“Civil Ruling*, p, 78.— Ed., L. C, 


1875. 


THE LEGAL COMPANION. 3 

time may be designated the proving party stating the case, which con¬ 
stitutes his cause of action, or defence, as the case may be, and giving 
the substance of the facts, which he proposes to establish by his evidence.* 
The case thus declared ought to reasonably accord with the party's 
pleadings, i. <?., plaint, or written statement, because no litigant can be 
allowed to make at the trial a case materially different from that he has 
placed on record, and which his adversary is prepared to meet. And the 
facts proposed to be established must in the whole amount to so much 
of the material part of his case, as is denied or controverted in his oppo¬ 
nent's pleadings, and which, if proper issues have been framed, will be 
found concentrated in them. 

10. After stating his case, the party should call his witnesses 
seriatim, and by questions, narrative in their result but not leading, 
should elicit from each of them the material facts to which he can speak 
of his own perception. A general invitation to a witness to tell what he 
knows, or to state tbe facts, of the case, should as a rule not be allowed, 
because it giv^ an opeuing for a prepared story, which detailed ques¬ 
tioning would not afford, and also invariably leaves such facts as so 
come out in a very imprecise form. 

11. The examination of the witness should be effected by the 
party who calls him, or by his pleader. The questions should be simple 
and so framed as to elicit from the witness, as nearly as may be in 
chronological order, all the facts relevant to the subject in issue 
between the parties, which he has witnessed, i e., in any manner di¬ 
rectly observed ; but ou any disputed point they should not be such as 
to lead, or suggest, the answer; nor such as to induce a witness, other 
than an expert to state a conclusion of his reasoning, an inference 
of fact, or it matter of belief in the place of describing what he actually 
observed. In the like manner, the cross-examination should be effect¬ 
ed by the opposite side, only that iu this ease leading questions may ge¬ 
nerally be allowed. Then should follow re-examination by the first side 
for the purpose of enabling the witness to explain answers, which he may 
have imperfectly given on cross-examination, and to add observed facts 
made relevant by the cross-examination. During the course of this exa¬ 
mination and cross-examination, the presiding officer ought not to inter¬ 
fere, except when necessary for the purpose of causing questions to be 
put iu a clear and proper shape, of checking improper questions, and 

* Judicial officers will eeo the importance of this hint and should try to see it. carried 
out in every case.— Ed,, L . C. 
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of making the witness give precise answers. At the end of it however, 
if it has been reasonably well conducted, he ought to know pretty near¬ 
ly the exact position of the witness, with regard to the material facts of 
the case; and he may then, should he find it expedient, examine the wit¬ 
ness further, with the view to obtaining the means of guaging the value 
of his testimony in critical particulars. * 

No one can examine a witness in chief, either efficiently or without 
loss of time, who is not thoroughly accquaiuted with the witness's situa¬ 
tion relative to the occurrences of the case, and does not beforehand 
kuow the facts to which he can honestly depose from personal observa¬ 
tion. The witness cannot be kept to the bare statement of that which 
he himself personally saw, or otherwise perceived except through careful 
questioning by one who already knows all the facts and occurrences, of 
which the person questioned was a witness. And inasmuch as no ques¬ 
tion in chief relative to any contested matter should be leading in its 
nature, it can be seen at once that the examination of a^itness in chief 
is the most difficult, and responsible part of the duty of one charged 
with the conduct of a case in Court. This is acknowledged to be so in 
England, and it is rendered still more so in this country, by the almost 
invincible disposition, whether natural or acquired, of every witness to 
tell the whole ease of his side from beginning to end, without distin¬ 
guishing those parts, which he actually witnessed, from the rest which 
he did not. Unfortunately, most judicial officers in the Mofussil are in¬ 
different to, probably because they are unaware of, the extreme impor¬ 
tance of this point, and many think that no skill or experience is needed 
to examine a witness in chief. It is usually left almost a matter of ac¬ 
cident, whether or not a witness’s deposition is confined to facts of his 
personal observation. 

For the foregoing reasons, the Court itself should rarely attempt to 
examine a witness in chief. 

Cross-examination may be directed to several different objects: 1st, to 
sbow that the witness is not worthy of credit, either generally, or in re¬ 
gard to particular statements ; 2nd, to reduce the witness’s evidence to 
its true dimensions, as a statement of observed facts ; 3rd, to elicit from 
him facts favourable to, or corroborative of, the case of the cross-examin¬ 
ing party; 4th, to obtain from the witness admission or explanation 
of acts attributed to him by the cross-examining party's evidence, 
and in a sense to confront the witnesses of both sides, who speak 
to the same facts, and so on. It is seldom that there is any reasonable 
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probability of pursuing the first of these with success, or indeed any 
good ground for aiming at it; yet it, and it alone, is almost universally 
the object of the cross-examiner in the Mofussil Court. On the other 
hand, the cross-examiner almost never attempts to effect either the se¬ 
cond, third, or fourth object; although it is apparent on very little con¬ 
sideration that unless these are effected the Court is without any effici¬ 
ent guide to a proper estimate of the value of the testimony given. 

General or abstract statements of fact on the part of a witness, either 
in examination or cross-examination are worse than useless. The fol¬ 
lowing are examples:— 

1. “ The plaintiff has always possessed a 4-a share of village A : I 
have been a cultivator in that village ever since I came to years of dis¬ 
cretion, and my father was so before me, therefore I know.” 

2. “ I am a mohurrir in the plaintiff’s kuthi: the defendant camo 
there in Falgoon 1278, and signed four huudis for Rs. 1,000 each. The 
humlis were shown to the witness who identified and attested the sig¬ 
natures.” 

8. “ I was present Avhen the Darogah arrested the prisoner, and 

heard him confess that he had stolen the prosecutor’s money.” 

4. “ The plaintiffs were dispossessed from the 1st kitta, ten or eleven 
years ago, and from the remaining kittas about three or four years.” 

The mischief of these and similar statements is manifold : they do 
not present original facts actually perceived by the witness, but only in¬ 
ferences drawn by bim from undisclosed facts. They are therefore net 
material upon which a judicial opinion ought to be placed, although no 
doubt at first sight, they may appear to possess considerable evidential 
force. Also, in making such statements as these, the witness runs no 
risk of a conviction for perjury in the event of the foundation for them 
being false, or imaginary, to his knowledge. 

The judicial officer ought not to accept testimony in this shape } 
it cannot be reiterated too often that he should insist upou the witness 
stating precisely that which he immediately saw or experienced. It is 
most important that full effect should be given to Section 60 of the 
Indian Evidence Act. 

In the case of ex. (I) above given, the witness should have beeu 
confined to the statement of the acts of the plaintiff, or the facts and 
occurrences which he, the witness, had himself seen (if any) such in na¬ 
ture as to indicate possession on the part of the plaintiff of a 4 a share 
of the village, Payment by witness of £th of his rent to the plaintiff, 
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and of the remaining 1 $th to other shareholders, would be a fact of this 
nature. So also would be the division into shares of the aggregate 
collections of the village when made, and the subsequent payment of £th 
thereof to the plaintiff, and so on. 

In the case of cx. (2) the witness should have been made to describe 
the event of the signing, and in particular should have bdfen made to 
state expressly the fact of having seen the defendant write the signature, 
shown to him, the witness, at the moment of liis speaking, and then re¬ 
ferred to by a mark put against it by the Court. 

In the case of cx. (3) the witness should have been made to repeat, 
as nearly as he could, the actual words, which he had heard the prison¬ 
er use to the Darogah. 

In the case of ex. (4) the witness should have beeu made to state 
separately the facts of the occurrence which he had witnessed, and which 
constituted the dispossession or ouster of the plaintiff from the 1st kit- 
ta ; and the like with regard to each of the remaining kittas. 

And in all cases alike, the witness should have been prevented from 
making the general statement even as a preliminary to the subsequent 
statement of the specific facts which he actually witnessed. This rule is 
most important to be observed. 

The present almost universal practice of allowing each witness to 
give bis accouut of the matter in dispute, and to narrate what he con¬ 
ceives to be the case of the party, who calls him is most vicious ; and has 
in large measure led to the very geueral and blameable disregard of parol 
testimony, which is exhibited in Mofussil Courts. As long as this prac¬ 
tice continues, it cannot be matter of surprize (though it must always be 
of regret) to find in judgments even of experienced Judges, such remarks 
as the following. “ The witnesses on each side as usual support the case 
of the party who called them, and therefore I pass on to the considera¬ 
tion of tbe documentary evidence.” It is not, however, generally per- 
ceived by the Judges who use this language that unless the admission of 
documents is governed by the observance of the rules, which follow this 
note, the evidence afforded by them is even more frail, and less trust¬ 
worthy than that of imperfectly examined witnesses. 

12. Every document or writing, which a party intends to use as 
evidence against his opponent, should be formally tendered by him at 
that stage in the course of proving his case, to which it properly belongs 
in point of time. For this purpose it should he taken from the file of 
the case if it has been put on it before the trial, otherwise, it should he 
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called for from, and produced by, the person in wbose custody it is. If 
the opponent does not then object to the document being admitted ini 
evidence, and if the document is not such as is forbidden by the legis¬ 
lature to be used as evidence, the judicial officer should admit it, and 
having marked it with a distinguishing mark, or letter by which it 
should when necessary be ever after referred to throughout the trial, 
should cause it to be read aloud. 

Sect. ] 32, of the Civil Procedure Code, applies generally, and pre¬ 
scribes what must be done by the Court, whenever an exhibit is present¬ 
ed to it for the purpose of its being filed, and of being ultimately offer¬ 
ed as evidence between the parties; the rule which is here enunciated and 
those which follow have the effect of separating (and placing in order), 
those documents which have been actually received and used as evidence 
between the parties at the trial from all others. 

13. If however on the documont being tendered, the opposite par¬ 
ty objects to its being admitted in evidence, then commonly two issues 
arise ; 1st, whether the document is authentic, in other words, is that 
which the party tendering it represents it to be ; and 2nd, whether sup¬ 
posing it to be authentic, it constitutes legally admissible evidence as 
against the party who is sought to be affected by it. The latter issue, in 
general, is matter of argument only, but the first must be supported by 
such testimony as the party can adduce. If the judicial officer is of opi¬ 
nion that the testimony, adduced for this purpose, developed and tested 
by cross-examination, makes out a primd facie case of authenticity, and 
is further of opinion that the authentic document is evidence admissible 
against the opposite party, then be should admit the document and have 
it read, as he would have done had it not been objected to. But whe¬ 
ther the document is admitted or not, it should be marked as soon as 
any witness makes a statement with regard to it ; and if not earlier 
marked on this account, it should at latest be marked when the Court 
decides upon admitting it. Also every passage, word, entry, signature, 
&c,, in a document to which any witness is made to speak, either in ex¬ 
amination in chief or in cross-examination (whether this be during the 
inquiry as to the admissiblity of the document or not), should be marked 
with an additional mark ; and in the taking down of the witness's evi¬ 
dence, his statement relative to the passage, &c., should be connected 
therewith by reference to this mark. Thus if the witness speaks to the 
act of signing a document on tlie part of another person X, his written 
deposition would run somewhat as follows :— <f X signed a paper in my 
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presence. 1 could recognize it again if I saw it. (The paper marked A 
was then shown to the witness.) “ This paper A is the paper “ (or 
resembles the paper) which I saw X sign ; I saw him write that pas¬ 
sage (or signature) A.” 

14. But before a witness is allowed to, in any way, identify a docu¬ 
ment, he should generally be made by proper questioning Jo state the 
grounds of his knowledge with regard to it. For instance, if he is 
about to speak to the act of signature, as just above supposed, he should 
first be made to explain concisely the occurrences which led to his being 
present oil the occasion of the signing: and if he is about to recognize a 
signature on the strength of his kuowlcdge of the supposed signer’s 
hand-writing, he should be made to state tbe mode in which this know¬ 
ledge was acquired. This should be done by the party, who is seeking 
to prove the document; and the opposite party, if he desires to do so, 
should be allowed to interpose with cross-examination on this point. 
And it is the duty of the Court, in the event of a wituess professing to 
recognize or identify writing, always to take care that his capacity to do 
so is thus tested, unless the opposite party admits it. Aud if ou the 
examination effected for this purpose, it appears that the witness was 
not in fact present at the time of signing or is not reasonably compe¬ 
tent to identify the hand-writing, then the judicial officer ought not to 
receive his testimony on the matter of the signature. 

15. The signature of one person, which purports or which appears 
by the evidence, to bave been written by the pen of another is not prov¬ 
ed until both the fact of the writing, and the authority of the writer to 
write, the name on the document is proved. And in the case of the 
signature of a pardanisheen,* evidence should also be given of her iden¬ 
tity with the signer, and of her knowledge'of the document signed, be¬ 
fore proof of the signature be considered sufficient to justify the admission 
of that document in evidence. Similarly too, in the case of an illiterate 
person, who cannot read, and who makes his mark instead of signing. 

16. When a document purports to be 30 years’ old, or upwards, or 
when it is proved by evidence to the satisfaction of the judicial officer, 
or is admitted by the other side that by reason of death or other suffi¬ 
cient cause, no witness can be produced to testify to the act of signing, 
or to the signature, of the person whoso signature is necessary to the 
validity of the document in evidence, then the document may be proved 


* Vide Privy Council Ruling to the same effect in 10, B, L. R., p, 205.—Ed., L. C, 
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by evidence of a secondary character. And the best evidence of this 
sort is evidence which tends to show that the document has since its 
date remained in tho custody, in which it might reasonably be expected 
to bo, if it be assumed to be genuine. Its mere production in Court by 
the person in whose bauds it ought for this reason to be, if not challeng¬ 
ed by cross-examination, or otherwise qualified, may be sufficient for 
this purpose ; but the judicial oflicer ought always, when he has the op¬ 
portunity ot doing so, to elicit the facts of its previous custody. 

Very curious misapprehensions of the maxim that a deed, which is 
80 years 5 old, proves itself are prevalent. Some judicial officers even 
suppose it to go so far as to authorize the admission, without any proof 
whatever, of every document which on the face of it purports to be 80 
years 5 old. This is very erroneous. In its true meaning the maxim 
merely modifies the general rule that all documents, which derive their 
force from the person who executed them, must be proved by establish¬ 
ing the fact of the execution; the maxim simply lays down that after 
80 years the execution must speak for itself, because it must then be 
presumed that all witnesses to it arc dead, and therefore it lelicves the 
party who desires to use the document from the obligation to prove the 
execution. Nevertheless the Court cannot receive the document, if it is 
objected t-o, without some evidence of authenticity ; and according to 
Section 90, of the Indian Evidence Act, this must be evidcuce of cus¬ 
tody.* 

17. Whenever a copy of a document, instead of an original, is ten¬ 
dered in evidence by any party and facts are proved, which entitle that 
paity to use a copy of this document as against the opposing party, then, 
unless this alleged copy is admitted by the opposing party, before the 
judicial officer can receive it in evidence not only must such facts be 
proved with regard to the original as would render it admissible in evi¬ 
dence, if it were being tendered in Court, i. e., the facts of signature or 
otherwise which have just been referred to in the immediately foregoing 
paragraphs, but also the document which is actually tendered must be 
proved to be a correct copy of the thus proved original. 

In the great majority of cases, iu which copy documents are used 
in evidence instead of originals, the copy document comes from some 
public office or record room, and then the official seal or endorsement 
which it bears affords primd facie evidence of its being a correct copy 

* This is in accordance with the decision of the Calcutta High Court to he found iu II,, 
L. C., Civil Rulings, p. 75.— Ed,, L. C. 
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of an original filed in or presented to the office, where the oopy purports 
to have been made. But although the correctness of the copy may be 
ilnis sufficiently proved, it still remains to the party who tenders it 
instead of the original, to prove that original, before the copy can be 
admitted in evidence—that is, the original from which t]je copy pro¬ 
duced was made ; and for this purpose the entire history ofithis original 
including the facts of the first making of it, and the deposit of it in the 
office or other place from which the copy comes must be made out. 

18. In any case, wherein a commission has been issued by the Court 
for the examination of witnesses before trial, the party who desires to use 
in evidence a deposition, which has been taken under the commission 
must tender the same at the trial, and if the opposing party objects to 
its admission in evidence, he must prove, first, that the deponent is not 
present to be examined riva roce and that there is good and sufficient 
reason for Iris absence, aud second, that the deposition was duly taken, 
and that the opposing party was present at the time of its being token, 
or had reasonable opportunity afforded him of being so. The opposing 
party if he desires, it must be allowed to adduce evidence to rebut the 
evidence produced by his adversary for this purpose. And if on the 
■whole, the judicial officer is satisfied that these conditions are established, 
he should receive the deposition in evidence, and cause it to be read; 
otherwise he should refuse to receive it. 

19. Whenever a judicial officer refuses to receive any evidence of 
any kind, which is teudered, or refuses to allow any question to be put, 
he should, if either party requests it, record the fact, and the reasons 
for his refusal. Also if he receives evidence, or allows a question to be 
put notwithstanding objection made, he should at the request of the 
objector, record the objection, and the reason for overruling it. 

20. W T hen according to the foregoing directions, the party upon 
whom the burden of proof first lay, has stated his case, and the witnesses 
adduced by him have been examined, cross-examined, and re-examined, 
and all the documents tendered by him have been either received in evi¬ 
dence or refused, then it devolves upon each of the opposing parties to 
state their respective cases in succession ; and when all of them have 
doue this, then the evidence whether oral or documentary adduced by 
each in order, should he dealt with precisely as iu the case of the first 
party. And on its termination, the first party should be allowed to 
comment in reply upon his opponents* evidence. 

21. If, however, the case of an opposing party is suoh as to intro* 
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duce into the trial matter, which is foreign to, and outside the case of 
the first party, and th e evidence given by him, then the latter must be 
allowed, if he so desires, to rebut this by additional evidence and his op¬ 
ponent must, bo allowed to- speak upon it by way of reply, before the 
first party himself makes his own reply, as just mentioned. 

22. The judicial officer, who presides at any trial, has discretion to 
recall any witness of any party for further examination or cross-exami¬ 
nation, whenever he thinks it necessary to do so, but the before-menr 
tioned order ought not to be departed from without good reason. 

23 The power which is conferred upon the Court by Section 1S8, 
of the Civil Procedure Code, may also be exercised at auy time daring 
the trial, subject to the qualification prescribed in the last rule. But it 
must be remembered by judicial officers that all evidence, which is pro¬ 
cured in this manner, must be adduced in open Court before the parties 
at a hearing, or at an adjourned hearing of the suit, and ean ouly be 
received, and considered as evidence between the parties, in accordance 
with the foregoiug rules. 

Very serious misuse of this power is unfortunately common. Many 
judicial officers think that by virtue of this Section, anything which is 
upon the record of any other case, may be used as evidence in the suit 
which is being tried. Appellate Courts oven constantly send for records 
behind, the backs of the suitors, and take materials from them to influ- 
ence their judgment. This is a grievous infraction of the golden rule 
that nothing can be used as evidence between the parties, which Las not 
been adduced iu their presence in open Court, and subjected to all pro¬ 
per tests ; and it is productive of incalculable mischief. 

24. As the trial proceeds, a sort of trial nathi should be gradually 
formed, constituted of tbe depositions of the witnesses as they are suc¬ 
cessively examined, and of the various documents as they are tendered, 
and received in evidence. The depositions should be arranged in tbe 
order in which they are taken, and the documents in the order in which 
they are marked, in both instances as near as may be. For this purpose, 
every document which is tendered and received in evidence, should be 
taken from the witness who produces it, or from the general file of the suit, 
if it is already there, and upon being read should he immediately put upon 
the trial nathi. And every document, which is tendered and not received, 
should upon being marked as above directed, bo returned to tbe person or 
party to whom it belongs. If a document, which is in any way used in evi¬ 
dence, already forms part of another record, for instance is a decree or pro- 

b 2 
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ceeding in another suit, or if it is filed in another record, or if it he an 
entry in any book, or paper, &c., which cannot reasonably be detained 
away from its proper place, then it should not be permanently taken from 
the record, book, &e., but after having been looked at by the Court and 
parties, and been made the subject of the requisite examination of wit¬ 
nesses, it should be marked and restored to its place ; and Jn authenti¬ 
cated copy of it should be put upon the trial nathi as its substitute, 
bearing an endorsement indicative of the locality or place of custody ot 
the original. It is most important that the trial nathi should contain, 
or be the record of, the whole of the evidence received at the trial, aud 
no other material. 

Practically this arrangement will effect a division of the materials 
which constitute the nathi, usually termed the (A) nathi, into two por¬ 
tions : namely, that which is actually used at the trial and that which 
is not. The two portions together will, however, still remain one nathi 
lvithiu the meaning of the High Court Circular Orders. 

25. In suits, such as certain suits concerning mortgages, partner¬ 
ships, matters of trust, &e , wherein it becomes necessary that accounts 
should he taken, and conditional decrees passed, the procedure of trial is 
somewhat prolonged, but not materially altered. For instance, if the 
suit he one brought to recover property, alleged to he mortgaged property 
iu the possession of the mortgagee eiUier upon the ground that the mort¬ 
gage debt has been paid off by the usufruct or on the ground that what¬ 
ever balance may remain due, the plaintiff is ready to pay it, the judi¬ 
cial officer has not merely to ascertain the facts, and consequent rights of 
the parties relative to the subject of the alleged mortgage, but also 
(iu the event of the mortgage and the plaintiff's right to sue thereon 
being established) to determine the footing oil which the account 
is to he taken, then the state of the account itself and lastly to pass 
such decretal order between the parties as is necessary to secure to 
each his right on the basis of the ascertained facts and accounts. As 
in all other cases, however, the questions raised between the parties 
relative to the existence and nature of the contract, the footing on which 
the account is to he taken, the state of the account, and so on, should be 
clearly stated as the issues in the suit, and the judicial officer should 
come to, and record in his judgment, a distinct finding on each of them. 

If on the state of the account arrived at, it appears that the mort^afro 

debt, (or that which has to be treated as mortgage debt) and interest is 
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exactly paid off, the decree in favour of the plaintiff should be confined 
to a simple decree for delivery to him of the mortgaged property. If it 
appears also on the account that the mortgagee has, by the usufruct, or 
otherwise, been overpaid, then the decree may, in addition to ordering 
delivery of possession to the plaintiff, further order the mortgagee to pay 
the plaintiff the balance of account. If on the other band, it should 
appear on the first account that the mortgage debt (or other principal 
money secured by the mortgaged property) and interest is not all paid 
off, the decree should declare the balance, which is found due on the 
account from the mortgagor to the mortgagee, and should also order 
that upon this amount (with specified interest thereon, if fitting) being 
paid by the plaintiff into Court within a certain reasonably short period 
limited for the purpose, the defendant should deliver possession of the 
property to him. And in suits of this kind the mortgagee, unless his 
conduct in the matter has been wrongful, should generally obtain his 
costs, even though the decree bo in favour of the plaintiff. 

It is a usual practice with the Courts of the Mofussil to dis¬ 
miss a suit which has been brought by the mortgagor to recover pos¬ 
session of the mortgaged property on the allegation that the debt 
is discharged, in the event of its appearing at the trial that a single 
rupee is due to the mortgagee. This is productive of much unneces¬ 
sary, and harassing litigation, and often leads iu the end to a complete 
denial of equity to the mortgagor. The suit ought always to bo treat¬ 
ed as a suit for account, which the mortgagee is by the law bound to 
render ; and the plaintiff is at least entitled to have the state of account 
ascertained, and declared. In most cases, moreover, the Court will pro¬ 
mote justice and equity by passing such a decree as will render further 
litigation unnecessary. 

20. When accounts have to be taken in the course of a suit, then 
it is incumbent on the accounting party, either at the time of filing his 
written statement, or at some other time before trial of this matter, to 
he fixed by the Court, to file an account. This account must he verified 
by the oath or affirmation of the accounting party, and each item on 
the credit side, i. e., each item of disbursement on his part, must he 
proved by a voucher or sufficient evidence. And the opposing party has 
the right to meet this by evidence produced for the purpose of falsifying 
the account in any particular, or of adding new items to the debit side. 
The judicial officer should first take the evidence adduced in support of 
the account, through the before described processes of examination, 
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cross-examination, &c\, then that adduced by the opposing party in the 
same manner ; and k shonld finally on consideration of tho whole deter¬ 
mine, as best he can, the true state of the account as against the account¬ 
ing party. The matter of account should, in short, he treated as a 
separate subject of trial, in a certain sense independent of the rest of tlfe 
suit. And it may even sometimes be convenient that file matter of 
account should be heard and determined at a time specially'fixed for the 
purpose by an adjournment effected when the hearing of the principal 
isssues between the parties, other than that of the account, has come to 
an end. And when this is so, a time may be appointed for filing the 
verified account (which is in effect a supplementary written statement) 
and a subsequent time for the filing of objections thereto by the oppos¬ 
ing party. The final hearing of the matter of account should come ovt 
at a reasonable interval after this. 

27. In some cases it becomes necessary for the purposes of tho 
trial, even after the hearing has commenced, to send out a Com¬ 
missioner or Amin to make, as it is commonly termed, a “ local in¬ 
quiry.” When this is so, his duties should be limited by his punvanah 
to taking accounts, and depositions of witnesses, to inspecting the land 
or other subject of dispute, and to reporting to the Court either in the 
shape of a map, or in writing or both, the existing physical features of 
the subject inspected, its boundaries, and situation relative to other ob¬ 
jects, and so on. The Court has no power to depute to him the determi¬ 
nation of any issue between the parties. The functions of the Commis¬ 
sioner or Amin are limited to procuring evidence for the trial; and this 
evidence including the maps, reports, &e., of the Amin, must be adduced 
in open Court before the parties, and be subjected to objections, and 
testing according to the foregoing rules, like all other evidence. 

28. When the trial in Court is over, the judicial officer should pro¬ 
ceed at once, or as soon as possible, to the consideration of his judgment. 
It is essentially necessary that he should do so, while the demeanour of 
the witnesses, and their individual characteristics are fresh in his memoiy. 
He should bear in mind that his first duty is to arrive at a conscientious 
conclusion as to the true form of those facts of the case, about which the 
parties are not agreed, and that the only means to this end is afforded by 
the testimony of witnesses. Documents, generally speaking, are only 
valuable as being the utterances of, or representations made by, those 
who signed them, or gave them or assented to them j and they depend 
for their value upon the circumstances under which the persons to be 
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affected by their production, became parties to or concerned with them. 
All his can only be made known by oral testimony. Many documents, 
too, such as account books, jamabandi papers, khasras, and so on, are at 
the best contemporaneous memoranda of the transactions, which are en¬ 
tered in them, and have no force in favour of the party on whose side 
they are made, except so far as they corroborate the direct testimony of 
witnesses to those transactions, as, for instance, of the cashier to the 
payment or receipt of the money items in the account, of the patwari to 
the collections actually made by him according 1 to the jamabandi, &e. 
Also in the relations between the disputing parties, the facts which con¬ 
stitute the immediate cause of action, i. e., the occurrences which entitle 
and .oblige the plaiutifT to bring his suit, and those which immediately 
preceded them in the order of time, is usually to he found the clue to, 
and the best test of, the merits of the dispute. These can seldom be 
obtained otherwise than from the mouths of witnesses. It is, therefore, 
the duty of the judicial officer throughout the trial to keep a scrutiniz¬ 
ing and attentive e^e upon each witness as he is being examined, and 
above all to constantly remember that his chief business is-to get at the 
facts through the witnesses. If be deliberately and intelligently directs 
bis attention to this object, be will almost certainly succeed; and the 
principal facts being ascertained the right judgment is very rarely 
matter of doubt. 

CONSOLIDATED REGULATIONS 

OP THE SEVERAL 

SOCIETIES OF LINCOLN’S INN, THE MIDDLE TEMPLE, 
THE INNER TEMPLE, AND GRAY’S INN, 

(HEREINAFTER DESCRIBED AS THE FOUR INNS OF COURT,; 

AS TO 

THE ADMISSION OF STUDENTS, THE MODE OF KEEPING TERMS, 
THE CALLING OF STUDENTS TO THE BAR, THE GRANTING 
CERTIFICATES TO PRACTISE UNDER THE BAR, 

AND 

LEGAL EDUCATION. 

Admission of Students. 

1. That every person, not otherwise disqualified, who shall have 
passed a Public Examination at any of the Universities within tlie Bri* 



1f> THE LEGAL COMPANION, Voi,. m 

tish dominions, shall be entitled to be admitted as a Student to any 
Inn of Court, tor the purpose of being called to the Bar, or of practising 
under the Bar, without passing a preliminary Examination ; but subject 
to Rule 7, hereinafter contained. 

2. That every other person applying to be admitted as a Student 
to any Inn of Court, for the purpose of being called to Qie Bar, or of 
practising under the Bar, shall, before such admission, have satisfactorily 
passed an Examination in the following subjects, viz :— 

(a) The English Language, 

(£) The Latin Language, and 
(c) English History. 

Provided that the Board of Examiners hereinafter mentioned shall have 
power to report any special circumstances to the Masters of 1 he Bench of 
the Inn’of which any person may desire to be admitted as a Student, for 
the purpose of being called to the Bur, or of practising under the Bar, and 
that the Masters of the Bench of such Inn shall have power to relax or 
dispense with this regulation, in whole or in part, in any case in which 
they may think the special circumstances so reported, or otherwise ascer¬ 
tained by the Bench, justify a departure from this legulation. 

3. That such Examination shall be conducted by a joint Board, to 
he appointed by the four Inns of Court. 

4. That for constituting such Board, each Tun shall appoint four 
Examiners, and the Council of Legal Education, hereinafter-mentioned, 
shall have power to allot such remuneration as they think lit to such 
Examiners. 

5. That the Examiners shall attend according to a rota to be fixed 
by themselves, and that Two shall be a Quorum. 

(5. That Meetings of the Examiners of Students, applying for ad¬ 
mission at any of the four Inns of Court, shall be held at least once in 
every week during each Legal Term, and once in the week next preced¬ 
ing each Legal Term, and at such other times as shall be appointed in 
accordance‘with any order of the Board of Examiners. Provided that no 
Examiner shall attend unless two clear days’ notice prior to the day ap¬ 
pointed for his attendance shall have been given to the Secretary of such 
Board, by at less one Candidate, of an intention to present himself on 
that day for Examination. 

7. That no Attorney-at-Law, Solicitor, Writer to the Signet, or 
Writer of the Scotch Courts, Proctor, Notary Public, Clerk in Chan¬ 
cery, Parliamentary Agent, or Agent in any Court original or appcdlato^ 
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Clerk to any Justice of the Peace, or person acting in any of these capa¬ 
cities, and no Clerk of or to any Barrister, Conveyancer, Special Pleader, 
Equity Draftsman, Attorney, Solicitor, Writer to the Signet, or Writer 
of the Scotch Courts, Proctor, Notary Public, Parliamentary Agent, 
or Agent in any Court original or appellate. Clerk in Chancery, Clerk of 
the Peace, Clerk to any Justice of the Peace, or of to any officer in any 
Court of Law or -Equity, or person acting in the capacity of any each 
Clerk, shall be admitted .as a Student at any Inn of Court for the pur¬ 
pose of being called to the Bar, or of practising under the Bar, until 
such person shall have entirely and bond fide ceased to act or practise in any 
of the capacities above-named or described ; and if on the Rolls of any 
Court, shall have taken liis name off the Rolls thereof. 

S. That the following forms shall be adopted by the said Societies 
on application for admission as Students;— 

I* °f 

aged , Hie Son of 

fo , iu the county of (add father’s 

profession, if any, and the condition in life and occupation, if any of the 
Applicant) 

do hereby declare that I am desirous of being admitted a Student of the 
Honourable Society of 

for the purpose of being called to the Bar, or of practising under the Bar, 
and that I will not, either directly or indirectly, apply for or take out any 
certificate to practise, directly or indirectly, as a Special Pleader'or Con¬ 
veyancer or Draftsman in Equity, without the special permission of the 
Masters of the Bench of the said Society. 

And I do hereby further declare that T am not an Attorney at Law, 
Solicitor, a Writer to the Signet, a Writer of the Scotch Courts, a Proctor , 
a Notary Public, a Cleric in Chancery, a Parliamentary Agent, an Agent 
in any Court original or appellate, a Clerk to any Justice of Peace, nor do 
1 act, directly or indirectly , in any such capacity, or in the capacity of 
Clerk of or to any of the persons above described, or as Clerk of or to any 
Barrister , Conveyancer, Special Pleader, or Equity Draftsman , or of or to 
any Court of Law or Equity. 

Dated this day of 


(Signature) 
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He, the undersigned do hereby certify that we believe the above - 
named to be a gentleman of respectability, and a pro- 

per person to be admitted a Member of the said Society. 

Barristers of 


Approved, 

Treasurer, or, in his absence, by two Benchers. 


' 9. That every person applying to be admitted as a Student shall pay 
the sum of One Guinea upon application for the Form of Admission * 
and that the sums so paid shall form part of the common fund herein¬ 
after mentioned. 

Keeping Terms * 

10. That Students of the said Societies, who shall at the same time 
bo Members of any of the Universities of Oxford, Cambridge, Dublin, 
London, the Queen’s University in Irelaud, St. Andrew's, Aberdeen, 
Glasgow, or Edinburgh, shall be enabled to keep Terms by dining in the 
balls of their respective Societies any three days in each Term. 

11. That Students of the said Soeieties who shall not at the same 
time be Members of any of the said Universities shall be enabled to keep 
Terms by dining in the balls of their respective Societies any six days 
in each Terra. 

12. That no day's attendance in the respective halls shall be 
available for the purpose of keeping Term, unless the Student attending 

e Keeping Terms (which in the formal part of Studentship) consists in eating 
dinners in hall for a certain number of days in each Teim. The Members of the 
Universities speeilied in Hide 10, have to dine only three clays in each Term, all 
other Students must dine six days. The dinners may be eaten on any days between 
the commencement, and end of each Term. 

Every student while keeping Terms must be introduced three times to the Bar¬ 
risters in three different Terms, the last introduction being in the last year before 
call. The introductions may however bo in the three last successive Terms before 
call. A formal certificate of introduction, signed by a Barrister of the Inn has to 
be laid before the Barrister, and passed the day before each introduction takes 
place. The ceremony of introduction consists in walking up after dinner to tho 
hjiid of the Barristers’ table, bowing to the senior Barrister, signing in a book, and 
i lien pnssing down tho table to be looked at by those of the Barristers who are 
curiously inclined. 
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shall have been present at the grace before dinner, during the whole of. 
dinner, and until the concluding grace shall have been said. 

Calling to the Bar,* 

13. That every Student of the said Societies shall have attained the 
age of Twenty-orie years before being called to the Bar. 

14. That every Student of the said Societies shall have kept 
Twelvo Terms before being called to the Bar, unless any Terms shall 
have been dispensed with under the 47th ltule, hereinafter-mentioned, 
or, as to Students from India or the Colonies, under the 19th Buie, here- 
i n aftc r-m cn t io ned. 

15. That no Student shall be eligible to be called to the Bar who- 
shall not have attended during one whole year the Lectures and Private 

In addition to the formal requirement of eating dinners, an ordinary Student 
for the Bar (/. e., one who wishes to bn called in twele tejius.) must qualify in one of 
the I hive \v;yvs specified in ltule 15: he must nit her (1.) have attended during a 
whole year, the Lectures and Private Classes of two of the Headers ; or (2.) have 
been a pupil in Chambers for one year, for which lie lias to pay 100Guineas ; or (3.) 
have passed a General Examination. It is however es cnlial foi Students from 
India who with to be called in eight terms, that they should pa"- the General 
Examination and at the same time the special one m Hindoo ami Mahomedan 
Law, and the Laws in force in British India. Even then a dispensation of four 
terms is granted (at least by the Society of Lin. oln’s Inn), only on condition of 
the appheauL undertaking to return to and to fix Ins re.-idenec in India, and to leave 
England for that purpose before the first, day of the next ensuing Term. 

The forms and ceremonies connected with a call to the Bar, arc not very impos¬ 
ing. A petition fm call has to he previously signed, and then presented to the 
'Treasurer at the Benchers’ table after dinner, about font clays previously to the 
date fixed for call ; a memorandum from a Bencher of the Inn undertaking to move 
the call, be ing left at the. Steward’s office previously to the presentation of the peti- 
lion foi call. The call is thou ordered to take place on the lived day of the term, 
and it takes place by what is called ‘‘ Publication in Hull.” Half an hour before 
the dinner time, the Students to ho called are ranged in the order of their call. The 1 
Treasurer and some of the Benchers then come and take their seats in the Hall, and 
to each Student as ho comes up in order, the Treasurer says, “ By the authority and 
on behalf of the Masters of the Bench, I publish you a Barrister of this Society,” 
B nd then shakes him by the hand. The ceremonies so far as the Inn is concerned* 
are completed by attendance at dessert with some of the Benchers, when three 
toasts are drunk ; the Queen, the Honorable Society, and the Barristers called that 
day ; but it is supposed to he advisablo to enter one’s name the next morning 
in (ho record of the Bail Court, if sitting, otherwise in the Court of Queen's- 
Bench. It rather detracts from the dignity of this proceeding, that it has to bo 
performed in a narrow passage, amid a struggling crowd and in close proximity to. 
the lady who keeps an orange and gingerbread stall. 

c 2 



20 


THE LEGAL COMPANION. 


VoL, III. 


Classes of two of the Readers, or have been a Pupil during one whole 
year, or periods equal to one whole year in the Chambers of some Bar¬ 
rister, Certified Special Pleader, Conveyancer, or Draftsman in Equity, 
or two or more of such persons, or have satisfactorily passed a General 
Examination. Provided that Students admitted before th^ first day of 
Hilary Term, 1864, shall have the option of qualifying themselves to be 
called to the Bar, either under the Rules of the Inns of Court of Hilary 
Term, 1852, or under these Regulations. 


The fees payable at Lincoln’s Inn are as follows : 

s. a. 

On application for form of admission. {Rule 9) .... 110 

On admission. (Hide 37). 5 5 0 

This payment entitles (ho Student to attend the lectures of all 
the Readers, not only while he is a Student, but also, if so inclined, 
when he is a Bai lister. 

Fine on admission .*.. 5 12 6 

Stamp on siieh admission . 25 2 6 

Yearly dues for eating commons &c. for two years, at £ 6-13 4 

each year. 13 6 8 

Fine on call. 11 5 0 

Do. for the Library . 20 10 0 

Stamps in register and on bond. 50 5 0 


• Total £. 132 7 8 

4 

■ r - ■ . 

The above are the absolutely necessary expenses at Lincoln’s Tun. 

Every student, who is not a member of one of the Univeisitics specified in Rule 
10, has at the time of admission to deposit £. 100-0 0 as security : for this the 
Society allows no interest. The amount is returned on call to the Bar, on leaving 
the Society without being called, or, in the event of death, to the depositor's per¬ 
sonal representative. Practically however, the greater part of the £. 100 is absorb¬ 
ed in paying the necessary fees and stamps on call. 

Attendance at tho private class of any of the live Readers in English Law in¬ 
volves a payment of £. 5-5-0 per annum, for which payment however, the class¬ 
es of all the live Readers may he attended. .£. 1-1-0 per annum is payable for 
attendance at the private class of the Reader on Hindoo and Mahouicdau Law and 
the Laws in force in British India, (Ilule 38 ) 

The sum of £ 15-10-0 many be paid on call as a composition for the ordinary 
dues, which amount to £. 2-0-0 or ,£. 3-0-0 a year. It is as well to compound, to 
avoid the trouble of tho small annual payment, and the necessity which such an¬ 
nual payments entail, of providing two householders as sureties. 

Further, a certificate of admission and call to the Bar, which is documentary 
proof of standing as a Barrister, costs .£. 1-10-0. 

For the yearly dues of £. G-13-4, a Student if so disposed can eat fourteen 
dinners each term in Hall, tho dues being the same for fourteen dinners as for 
three. The dinners are good substantial ones without much variety ; fair beer ail 
libitum, and a bottle of wine to each mess of four. Tho dinner hour at Lincoln’s 
Inn is at half past five. 
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13. That no Student of any of the said Societies, desirous of being 
called to the Bar, shall be so-called, until the name and description of 
such Student shall have been placed upon the Screens hung in the Hall, 
Benchers' Room, and Treasury or Steward’s Office, of the Society of 
which he is a Student, fourteen do vs in Term before such call. 

17. That the name and description of every such Student shall be 
sent to the other Inns of Court, and shall also be soreened for the 
same speee of time in their respective Halls, Benchers’ Rooms, and 
Treasury or Stewards’ Offices. 

18. That no call to the Bar shall take place except during Terra ; 
and that such call shall be made on the same day by the several Socie¬ 
ties, namely, on the Sixteenth day of each Term, unless such day shall 
happen to be Sunday, and in such case on the Monday after. 

If) That not more than four Terms under any circumstances be 
dispensed with in favour of Students corning from India, or the Co¬ 
lonies, with a view to return to Residence there, and that it is not ex¬ 
pedient to dispense with any Terms for such Students except on the 
following conditions, t iz :— 

1. That Students from India do satisfactorily pass an Examination 

iu Hindu and Mahommedan Law, the Indian Penal Code, the 
Code of Criminal Procedure, the Code of Civil Procedure, the In¬ 
dian Succession Act, and in such other Codes and Acts as may 
from time to time become Law in British India; and, iu addition 
to such Examination, do pass such Examinations, and abide by all 
such Rules and Regulations as are now in force for Students seek¬ 
ing a Pass Certificate, by Examination, for Call to the Bar. 

2. That Students from the Colonies do pass such an Examination as 
is required, and do abide by all such Rules and Regulations as are 
now in force, in order to obtain a Certificate of Honour. 

3. Provided that each of the four Inns of Court be at liberty to dis¬ 
pense with the above Conditions in such very special circumstances 
as they may think fit, and that such circumstances be stated in the 
Certificate of Call to the Bar given to every such Student. The 
Benchers of each Iun, subject to the foregoing limitations, being 
guided, in the dispensation of Terms, by the circumstances of each 
particular case. 

Certificates to practise tinder the Bar, 

20. That no Student of any of the said Societies shall be al¬ 
lowed to apply for or take out any Certificate to practise, cither directly 
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or indirectly, as a Special Pleader, or Conveyancer, or Draftsman in 
Equity, without the special permission of the Masters of the Bench of 
the Society of which he is a Student, to be given by order of such 
Masters, and that no sueb permission shall be granted until the Student 
applying shall have kept twelve terms. 

21. That such permission shall be granted for one year only from 
the date thereof, but may be renewed annually by order, as Aforesaid. 

22. That no Student shall be allowed to obtain any such Certi. 
licatc unless he shall have attended such Lectures and Classes, or pass¬ 
ed such an Examination, or been such Pupil, as under the Rules herein 
contained would he necessary to entitle him to be called to the Bar. 
Provided that Students admitted before the first day of Hilary Term, 
ISGI, shall have the option of qualifying themselves to obtain such cer¬ 
tificates, either under the Hides of the Inns of Court of Hilary Term, 1852, 
or under these Regulations. 

28. That the regulations herein contained as to screening names 
in the Halls, Benchers’ Rooms, and Treasury or Stewards’ Office?!, shall 
apply to Students seeking Certificates to practise as Special Pleaders* 
Couveyancers, or Equity Draftsmen. 

Council of Legal Education. 

21. That a standing Council shall he established, to be called “ '1 be 
Council of Legal Education, ” and to consist of eight Benchers, two to bo 
nominated by each of the Inns of Court and of whom four shall be a 
quorum. That the Members of such Council shall remain in office for 
two years, and that each Inn shall have power to fill up any vacancy 
that may occur in the number of its nominees during that period. That 
to this Council shall be entrusted the power and duty of superintending 
the whole subject of the Education of the Student s, and of arranging 
and settling the details of the several measures which may bo deemed 
necessary to be adopted, and such other matters as herein in that behalf 
mentioned. 

25. That the Council of Legal Education shall have power to grant 
dispensation to Students, who shall have been prevented by any reason¬ 
able cause from complying with all the regulations as to the attendance 
on Lectures and Classes which shall from time to time he established. 

20. That all arrangements touching the number of public lectures 
to be delivered by the Readers, and the hours and extent of p rivate 
classes, shall be left to the Council. 
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Educational Terms. 

27. That for the purposes of Education the legal year shall be con¬ 
sidered as divided iuto three Terms, one commencing on the 1st of No¬ 
vember and ending on the 22nd of December, the second commencing on 
the 11th of January and ending on the 30th of March, and the third 
commencing on the . 5th of Aprd and ending on the 31st of July, sub¬ 
ject to a deduction of the days intervening between the end of Easter 
and the beginning of Trinity Term. 

Headers. 

28. That for the purpose of affording to T Students the means of 
obtaining instruction and guidance in their legal studies, six Readers 
shall be appointed, i iz. :— 

1. A Reader on Jurisprudence and Civil and International Law, 

to be named by the Society of the Middle Temple, 

2. A Header on the Law of Real Property, to be named by the 

Society of Gray’s Inn. 

3. A Reader on the Common Law, to be named by the Society of 

the Inner Temple. 

4. A Reader on Equity, to be named by the Society of Lincoln's 

Inn ; and 

5. A Reader on 'Constitutional Law and Legal History, to be 

named by the Council of Legal Education. 

0. A Reader on Hindu and Mahomedan Law, and on the Laws 

in fence in British India, to be named by the Council of 

Legal Education. 

29. That the Readers shall be appointed for a period of three 
years. 

30. That the duties of the Readers (subject to regulation by the 
Council of Legal Education) shall consist of the delivery of two courses 
of Lectures in each Educational Term; of the formation of Classes of 
Students, for the purpose of giving instruction in a more detailed and 
personal form than can he supplied by general Lectures ; and of affording 
to Students, generally, advice and directions for the conduct of their 
professional studies. 

31. That a separate course of Lectures on International Law shall 
he delivered, and for the present by the Reader on Jurisprudence, Civil 
and International Law. 

32. That it shall be part of the duty of the Reader on the Com- 
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mon Law to give instruction in his Lectures on the subject of the office 
and duties of Magistrates. 

8*3. That the Headers on Common Law mid on Equity shall have 
particular regard to the Law of Evidence in their Lectures and other 
instruction to the Students. 

84 That (subject to regulation by the Council of Legaf Education) 
one of the Coui'ses of Lectures to be delivered by the Reader'or Common 
Law, the Reader on Equity, and the Reader on Real Property, shall be 
on the elementary, and the other on the more advanced, portion to 
which his Lectures apply. 

Emoluments of Readers. 

35. That each Reader shall receive the fixed sum of four hundred 
Guineas a year, except the Reader on Hindu and Mahomedan Law, and 
on the Laws in force in British India, which Reader shall receive the 
fixed sum of three hundred Guineas a year. 

36. That at the end of each year the Fees to be paid by Students 
for the privilege of attending Private Classes (except the Private Class 
of the Reader on Hindu and Mahomedan Law, and on the Laws in 
force in British India] shall be distributed amongst the Readers (except 
the last-mcntioued Reader) in proportion to the number of Students 
attending their respective Private Classes. And the fees to be paid by 
Students for the privilege of attending the Private Class of the Reader 
on Hindu and Mahomedan Law, and the Laws in force in British 
India, shall be paid to that Reader. 

Fees Payable by Students. 

37. That each Student shall, on admission, pay a sum of five 
Guineas, which shall entitle him to attend the Lectures of all the Read¬ 
ers. 

38. That each Student shall be privileged to attend all the Private 
Classes (except the Private Class of the Reader on Hindu and Mabo- 
naedan Law, and the Laws in force in British India) on payment of Five 
Guineas per annum, and each Student Bball also be privileged to attend 
the Private Class of the last-mentioned Reader on payment of One 
Guinea per annum. 

Examinations on Subjects of Lectures. 

3t) That in the month of July, in each year, there shall be Volun¬ 
tary Examinations of the Students upon the subjects of, the se\eral 
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Courses of Lectures, but no Student shall be entitled to go in for Exa¬ 
mination on any of the subjects, unless be shall have obtained a Certifi¬ 
cate from the Reader that be has duly attended his Lectures and Classes 
upon the subject on'Which he offers himself for Examination. Eacb 
Examination shall he conducted by some barristers or Barrister (not 
being the Reader of the Class to be examined) to be nominated for that 
purpose by the Council of Legal Education, and the Council of Legal 
Education shall have power to allot such remuneration as they shall 
think fit to such Examiners. 

40. That no Student who shall be entitled to a Certificate of hav¬ 
ing attended the advanced Course of Lectures of the Reader on Common 
Law, on Equity, or on the Law of Real Property, shall be at liberty to 
go in for Examination upon the subject of the Elementary Course of 
Lectures on the same head; and that no Student shall be admitted 
for Examination on the subject of the Elementary Course of Lectures, 
on any of the last-mentioned heads, after he shall have kept more than 
eight Terras, or for Examination on any of the subjects, after he shall 
have kept all bis Terms, unless in either case the Council of Legal Edu¬ 
cation shall for special leasmis think fit to allow the same. 

41. That as an inducement to Students to attend and make them¬ 
selves proficient in the subjects of the Lectures, Exhibitions of the res¬ 
pective values hereinafter mentioned shall be founded and he conferred 
on the most distinguished Students at the Examinations in July. 

42. That five of such Exhibitions shall be given to Members of 
the advanced Classes in the Common Law, in the Law of Real Proper¬ 
ty, and in Equity, and the most proficient among the Students in Juris¬ 
prudence, the Civil Law, and International Law, and the Students in 
Constitutional Law and Legal History, every year , and he Thirty 
Guineas a year, to endure for two years, making ten running at one 
time. 

43. That three of such Exhibitions shall be given to Members of 
the Elementary Classes in the Common Law, in the Law of Real Pro-, 
perty, and in Equity, and be twenty Guineas a year, to endure for two 
years, making six running at the same time ; hut to merge on the ac¬ 
quisition of a superior Studentship. 

44. That all the Students attending the Lectures of any of the 
Readers shall be at liberty to attend the several Oral Examinations ; 
and that all Members of the Inns of Court, who shall have obtained 
written Orders of Admission from any of the Readers, or from any Benck- 

d 
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er of any of the Societies, shall also be at liberty to attend such Ex¬ 
aminations. 

General Examinations.* 

45. That General Eliminations shall be held twic£a year, for the 
Examination of all such Students as shall be desirous o^being Examin¬ 
ed previously to being called to the Bar, and such Examinations shall 
be conducted by at least two Members of the Council, jointly with the 
six Headers, and Certificates of having satisfactorily passed such Exami¬ 
nation shall be given to such Students as shall appear to the Examiners 
to be entitled thereto. 

46. That such Examinations shall be held in or shortly before 
Michaelmas Term, and in or shortly before Trinity Term. 

47. That as an inducement of Students to propose themselves for 
such Examination, Studentships and Exhibitions shall be founded, of 
Fifty Guineas per anuum each and Twenty-five Guineas per annum each 
respectively, to continue for a period of three years, and one such Stu¬ 
dentship shall he conferred on the most distinguished Student at each 
General Examination, and one such Exhibition shall be conferred on the 
Student who obtains the second position ; and further, the Examiners 
shall select and certify the names of three other Students who shall have 
passed the next best Examinalions, and the Inns of Court to which 
such Students as aforesaid belong may, if desired, dispense with any 
terms, not exceeding two, that may remain to be kept by such Students 
previously to their being called to the Bar. Provided that the Exami¬ 
ners shall not be obliged to confer or grant any Studentship, Exhibition, 
or Certificate, unless they shall be of opinion that the Examination of the 
Students has b^en such as entitles them thereto. 

48. That at every call to the Bar, those Students who have passed 
a General Examination, aud either obtained a Studentship, an Exhibi¬ 
tion at) such Examination, or a Certificate of Honour, shall take rank 
in seniority o\er all other Students who shall be called on the same 

day. 

Common Fund. 

49. That the four Inns of Court shall form a Common Fnnd by 
annual contributions, the amounts of which Shall be mutually agreed on - f 
and out of which Fund shall be drawn the Stipends to be assigned to 
the Headers, the Remuneration to Examiners, and such Studentships 
and Exhibitions as shall from time to time be conferred upon Student^ 
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and such necessary Expenses as shall be incurred by the Council of 
Legal Education. 

50. That the Fees of Five Guineas paid by Students on admission 
shall form part of the Common Fund. 


The above Regulations were sanctioned and confirmed by orders of 
the several Societies, made in the year 1863, and subsequently. 


CALCUTTA HIGH COURT. 

The Sist Jut’), 1867. 

The Hou’ble F. B. Kemp and F. A, Glover, Judges. 

Eight of Way — User—Magistrate s Order. 

Gooroo Churn Goon* and others, (Dclendants) Appellants, 

versus 

Gunga. Gobinu CiiurroPAmiYA, (Plaintiff) Respondeat. 

The fact of an owner of a patch of waste laud having allowed a neighbours cattle to 
•tray over it can givo no right of user in the laud. 

Wc see no reason to interfere with the Principal Sudder Amecn s 
order in this case. The plaintiff apparently owns a piece of land between 
a public road and tlie village, over which the cattle of his neighbour, and 
occasionally men, have been accustomed to make short cuts to their own 
quarters. The land remained for some time uncultivated, but the own¬ 
er now wishes to put it under crop, and sued to have tho Magistrate's 
order, requiring the passage to be thrown open, reversed. The first 
Court dismissed the suit, but the Judge, on appeal, decreed the claim. 
There is a preliminary objection taken by the special appellant, that no 
suit lay against such an order under Section 311 of the Code of Crimi¬ 
nal Procedure; but that and the other Sections of Chapter 20 of the Code 
refer to public thoroughfares; and it is quite clear from the words of the 
Magistrate’s order that he did not treat this as a public road, but as a 
private one, over which a right of way had been established. 

For the rest the Judge has found as a fact, on evidence, that although 
cows have been accustomed to stray over the laud, and also at time# 
men and women, there has been no continuous anil ancient user of the 
land by the public as would entitle it to be considered a common or pub¬ 
lic roadway ; nor can it, we conceive, be contended, that because an own- 

’ .. "# Wyman’s Reporter, Civil Rulings, p. 13?. 
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er of a patch of waste laud, situated as this is, allows his neighbour's 
cows to stray over it on their way to pasture, that he thereby creates ia 
them or in their owners a right of easement over the land, the practical 
effect of which is to deprive it of all value by rendering's cultivation 
impossible. * 

We reject the special appeal with costs. 

CALCUTTA HIGH COURT. 

The 10th August, 1871. 

The llon’ble L. S. Jackson and A. G. Macplierson, Judye», 

Prescription—Grounds —Limitation. 

Rajah Bejoy Keshub Roy,* (Defendant) Appellant , 

versus 

Obhov Ch cum Giiose, (Plaintiff) Respondent. 

The length of time required in a case of prescription prior to 1st July 1871 was at ItruA 
12 yoat s. 

The “ Limitation Act, 1871,” requires peaceable and open enjoyment without interrup¬ 
tion feu 20 years. 

The right asserted in a claim founded on prescription should Is; strictly and clearly de¬ 
fined, and cannot be based on rights which arc inconsistent. When a party in called upon by 
the Court to elect which branch of a double case ho will pioceed with, the election must be 
distinct and clear, and such as ivill bind him and will show accurately on the face of the re¬ 
cord the claim (if any) which is abandoned. 

Macphebson, J.—In my opinion, the decree of the Subordinate 
Judge is wrong. 

The Subordinate Judge states in his judgment that the suit is brought 
to establish a right by prescription to hold what he calls a “ floating 
h&t,” a hftt held partly on land and partly on water, near the mouth of 
a certain khal which runs iuto the Hooghly. And he finds it proved 
that the plaintiff has held such a hilt “ for a good many years,” and has 
levied tolls from the boatmen and others frecpienting it, “ under a pri¬ 
vilege which in the legal sense of it amounts to prescription.” 

But a finding of this sort, that a man has done certain acts, or made 
use of his neighbour's property in a certain way "for a good many years," 
is quite insufficient as a basis of a declaration that the man has acquired 
by prescription a right to do those acts or to make that use of his 
neighbour's property. There must be, a distinct finding that it is prov¬ 
ed that the person claiming the right by- prescription has, for a certaia 


* Vide 16, VV. It., p. 198, 
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length of time, uninterruptedly exercised either himself or by those 
through whom he claims the right which he sets up. The length of 
time requisite under the law in force when f^jiis suit was instituted was, 
in my opinion,* at the least 12 years. And according to the new " Li¬ 
mitation Act, 1871,” which, as regards this class of questions, came into 
operation on the 1st of July last, peaceable and open enjoyment by the 
person claiming the right, without interruption and for twenty years, 
must be proved (See Act IX. of 1871, Section 27). 

Moreover, the right asserted must be strictly and clearly defined : 
whereas in the present case the right asserted by plaintiff and established 
by the decree of the Subordinate Judge is described in the vaguest and 
most ill-defined manner. 

But the whole suit has bceu wrongly and improperly brought. The 
Moonsiff was properly justified in the remarks which he made on the 
mode iu which the plaint is framed, and I think he would have done 
well to have refused to receive it on his file at all. 

The plaintiff chose to come into Court with a case which was in it¬ 
self double and inconsistent, alleging, firstly, bis proprietary right in the 
bank of the khal on and opposite to which t-lic bat is held ; and secondly, 
liis right by prescription to bold the bat there. The defendant claims 
the site where the hilt is held as bis property, and denies that the plain¬ 
tiff has any right by prescription or otherwise to hold the h&t there. 
Thereupon, the plaintiff, not in truth expressly relinquishing or aban¬ 
doning his claims as proprietor, was allowed in the lower Courts to omit 
(as it were) going into that part of his case, and to go to trial on a nak¬ 
ed ill-defined issue as to whether he has been iu the habit for many years 
of holding this bat at this place. 

If the plaintiff bad put upon record a formal and complete abandon¬ 
ment of all claim as proprietor to the site on whieh the b&t is alleged to 
be held, and if be had accurately defined and had detailed the limits of 
the right which he sought by prescription to establish over another man^s 
property, he might properly liavo been allowed to go to trial on the 
question as to prescription. But he ought not to have been allowed to 
proceed at all so long as every thing was left undefined and uncertain, 
and s6 long as there was nothing more than a quasi relinquishment of 
the claim of proprietary right. 

It is quite clear to me from the proceedings in the lower Court, and 
from the manner in which the case was conducted for the respondent be¬ 
fore us, that at this moment the plaintiff asserts, and has no intention of 
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ceasing to assert, title as proprietor to the site of this li&t. If he is real¬ 
ly proprietor, he may he entitled to a decree as such, but he certainly 
cannot be entitled to a decree declaring a right by prescription. The 
two rights are wholly inconsistent. 

Parties are not entitled to come into Court and ask fo> assistance 
until they have made up their minds in some decree as to what their 
position is and as to the assistance for which they have a Tight to ask. 
And if a plaintiff coining into Court with a vague double case is called 
upou by the Court to elect which branch of his case he will proceed with, 
the election must be distinct and clear ami such as will bind the party 
electing and will show accurately on the face oi’ the record the claim (if 
any) which is abandoned. 

On the whole, I have no doubt that the decree of the Lower Ap¬ 
pellate Court should be set aside, and that the plaintifl's suit ought to. 
be dismissed with costs in all the Courts. 

CALCUTTA HIGH COURT. 

The 27 th November, 1871. 

The llou'blo II. V. Bay by anil G. C. Paul, JuJyes. 

Easement — Eight of war/ — User. 

Ham Gunga Doss/' (Plaintiff) Appellant, 
versus 

Gobind Ciiun DEI; Doss and others, (Defendants) Respondents. 

A right of way need not have its origin n an excess grant, but may be established by 
continued user for a certain period constituting advoiae pos-,es-.ion. 

Paul, J.—In this case the plaintiff sued to have his right of way 
established over plots 4, 3, 2, and 1, leading from the house of the 
plaintiff to a road on-the cast of the house of the defendant. His com¬ 
plaint was that some portion of the pathway over plot 1 was completely 
obstructed by the defendant and some portion of the pathway over plots 
3 and 4 narrowed. 

The judgment of the first Court was in these words " As regards 
the first issue it is to be observed that the pathway over the disputed kitta 
1st is in fact the pathway leading to the other pathway and the pond, 
the east of the defendant's house, and it has been proved by the evidence 
of the respectable witnesses on both sides that there was a pathway since 
a long time running froin the western end of the above-mentioned path¬ 
way in a southward direction and then joining with the disputed kitta 

* Vi'h 16, W, R,, p. 281, 
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3rd runs southward through Icitta 4 tk, and then turns westward and pro* 
ceediug to the house of Sudanund Surma and of the plaintiff and from 
thence to the roads on the north and south of place on the east of the 
defendant's house, &c” The above quotation from the judgment proves 
that many years—upwards of twelve years—ago the present plaintiff had 
a house to the east of the present defendant's house, and that he was for 
a long time in the habit of walking over and using the pathway in his 
visits to Sudanund Surma and otherwise. It further appears that not 
only the plaintiff but other persons made use of this path, and under the 
circumstances so stated a clear right of user has been established by the 
plaintiff over the land subject to a small modification which will be here¬ 
after noticed. 

The Judge in appeal held that the Moon si ff was wrong, and in the 
3rd para, of his judgment the Judge obseives :—The plaintiff's allega¬ 
tion is that for more than 1:1 years he had passed to and fro along this 
path which had been in existence, f foi a long time' .13y what right he 
had passed to and fro he does not exactly state, but his pleader in reply 
to my question on this point stated that the path was a public thorough* 
faro, and that therefore his client had a right of way over it." It is 
quite clear that the basis of the whole of the judgment is altogether a 
mistake. The fuels stated, rfc., that the plaintiff had passed to and fro 
along the path for upwards of 12 years is quite sufficient to support the 
right he claimed. But, the Judge a.-ks by what ri^ht he passed to and 
fro the path ? The Judge seems to entertain an idea that a right of way 
should have its origin in an express grant, made in favor of the party 
claiming the right. A grant, no doubt, is one of the modes in which A 
right of way may be established, but a continued user for a certain period 
of time which would constitute adverse possession in an ordinary suit 
might algo be, and is often deemed, sufficient to establish a right of way. 
Following out the view last.mentioned, the Judge says in describing the 
evidence of the first witness :—“ The first witness for the plaintiff, Sama 
Churn, a vakeel, sajs that defendant's brother 10 or 31 years ago made 
the road for the convenience of the priest and that the villagers by private 
arrangement would go along it up to defendant's yards and then east 
over plot first to the road on the east of defendant's Barec. Now this 
shows, first , that it was a private road, and secondly, that villagers went 
by permission.” Now, whether the road was private or not is noj; very 
material'; at least it was not so private as to prevent access to it by pas¬ 
sengers. Then it is said that villagers went by permission,. What that 
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permission was does not appear unless it be the private arrangementie* 
ferred to above, and what that private arrangement was is not at all 
stated in the record. Upon the whole, it is clear that the plaintiff did 
not go by any express permission, but by a right acquired by being 
allowed to pass over the road for a great number of years without objec¬ 
tion, and it can hardly be contended that rights are not often acquired 
in that way by a party being permitted to pass without obstruction and 
without objection. In conclusion the Judge says :—■“ If, as I believe, 
the defendant has permitted the villagers including plaintiff' to go over 
his road since he made it in 1265, they have acquired no right to do so ; 
and the defendant may close it entirely, I mean all four plots, if he 
pleases.” As we have previously observed, no special permission is plead¬ 
ed in this case, and if there were any such, it amounted merely to the 
want of objection. The Judge leverses the decision of the Moonsiff on 
reading the evidence of the plaintiff’s witnesses, but it is quite clear that 
he has misconstiucd that evidence because the plaintiff’s witnesses prove 
the existence of the pathway leading on to the plaintiff’s house for a 
great length of time. The first Court on this point says that the wit¬ 
nesses of the plaintiff and the defendant pretty well agree. That has 
been clearly shewn to be the case by Baboo Ivalee Mobun Doss, and 
Baboo Grish Chunder Ghosc very candidly admits that Baboo Kalee Mo¬ 
han Doss’s construction on this point is correct. The case seems to be 
one-sided. The witnesses on both sides prove the plaintiff’s claim. Such 
being the case, it is useless to remand it to the Lower Appellate Court. 
As both parties really contested the light of way from the plaintiff's 
house to the road on the east of defendant’s house, there is no reason why 
the litigation should be prolonged. The interests of justice require that 
the case should be determined here. The Moonsiff decreed the plaintiff’s 
right of way over plots 4, 3 and 1, but dismissed Ins claim as^ to the in¬ 
tervening link plot 2. It is quite clear that unless some path be allowed 
to the plaintiff leading from plot 1 to 3, the decree would be quite use¬ 
less to him. The Ameen has found that there was a pathway (3i) lead¬ 
ing from plot 3 to 1 and a waste piece of high-land U P 

to the public road. In accordance with that finding, we think the decree 
of the Lower Appellate Court should be reversed and that of the first 
Court restored with this modification, viz., that in passing from his house 
the plaintiff is declared entitled to pass over plots 4, 8 , ^ and 1 and over 
higli-land up to the road running from north to south. 

The appeal is decreed with costs of all the Courts, 
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As the Moonsiff gave a decree which left it to the option of the de¬ 
fendant .to give the plaintiff a new pathway on the north of kitta 1st 
and it is not shewn that he has done that, we declare the plaintiff’s right 
to pathway over plot 1. 

CALCUTTA HIGH COURT. 

The 23 rd November, 1871. 

The Hon’ble H. V. Bayloy and G. C. Paul, Judges. 

Easement — User — Obstruction—Joint Hindoo Family. 

Chunder Kant Ciiowdhry* and others, (Defendants) Appellants, 

versus 

Nund Lall Ciiowdhry and others, (Plaintiffs) Respondents. 

Suit by members of a joint family to enforce their right to a pathway through a door 
(which had been blocked up) leading to a joint Tbakoorbaree. Held that this was not a case 
in which the plaintiffs claimed the right of user, but only complained of the obstruction of » 
passage belonging to them jointly with the defendants. 

Paul, J.—This is a very simple ease. The facts are shortly these : 
—The plaintiffs alleged in their plaint that a certain pathway leading 
from their family-dwelling-house to a certain Thakoorbaree belonging to 
them had been obstructed by the defendants having bricked up tbe pas¬ 
sage through a door. The plaint showed that this obstruction took place 
in 1272, and th^preseut action was brought in 1276, that is, after the 
lapse of four years. 

Upon this state of facts, it became necessary to enquire whether the 
matters stated in the plaint were true or not, as the cause of action 
admittedly had arisen within the period of limitation. 

The defendants set up various pleas amounting to acquiescence on 
the part of the plaintiffs and their abandonment of the right of way. 
The other defences were also of a similar character. 

The first Court found that the obstruction took place in 1267 and 
proceeding on that finding, held that the plaintiffs’ rights were barred 
by acquiescence. 

The Appellate Court differed from the first Court upon the question 
as to when the obstruction first took piece, and held that it did uot take 
place in 1267, but in 1272, and found that whether it took place in 1267 
or in 1272, the cause of action arose within the poriod of limitation and 
there was no acquiescence or abandonment of right by the plaintiffs 

• Vide 16, W. E., p. 277. 
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either in law or in fact. Having overruled this preliminary objection, 
the Appellate Court, in a lengthy and apparently duly considered judg¬ 
ment, came to the eoncluaion that all the facts on which the plaintiffs 
relied were true, viz., that the Thakoorbaree was the joint property of 
the plaintiffs and the defendants, that the pathway was^dso their joint 
property, both having come into existence many years s£o at the time 
of their ancestors, and that the obstruction caused by the defendants was 
a clear infraction of the undoubted rights of the plaintiffs. The Lower 
Appellate Court accordingly decreed the plaintiffs' suit. 

It appears that, on a former occasion, a suit was instituted by one 
of these plaintiffs against these defendants in respect of some interest in 
the Thakoorbaree, the pathway, the door which was blocked up, a bun¬ 
galow, and an adjacent wall. In that suit a somewhat confused and un¬ 
intelligible decision was pronounced to the effect that the plaintiff had 
a joint interest in the Thakoorbaree and the ground on which the door 
was erected, but not iu the door or the wall adjoining the ground. Con¬ 
sequently, the plaintiff's suit was partly decreed and partly dis¬ 
missed. 

The Judge of the Lower Appellate Court seems to have considered 
that the plaintiff in that suit had wholly succeeded in obtaining the 
relief he sought, and in thinking so he doubtless put a wrong construc¬ 
tion on the decree which was pronounced in that case, but that wrong 
construction was only as to a part, viz., that part of the decree which 
provided that the durwaja belonged to the defendants.* 

Baboo Mohiuee Mohun Roy for the defendant, appellant, contends 
that this wrong construction has prejudiced his clients' case, completely 
obscuring the intellect of the Judge below and drawing him to a conclu¬ 
sion of fact at which he would never have arrived but for this wrong 
construction. Beyond admitting the fact that there was a construction 
put by the Lower Appellate Court as to a part of the decree, we cannot 
follow the learned pleader to the extent to which he carries his argument. 
We find the Lower Appellate Court has duly considered all the oral 
evidence in the case, apart from any opinion which he may have formed 
upon the construction of the decree, and has come to a clear and deliber¬ 
ate conclusion on the facts sfated by the plaintiffs. The case, therefore, 
is one in which the plaintiffs, as members of a joint family, seek to en¬ 
force their right to a pathway through a door (which has been blocked 
up) leading to a joint Thakoorbaree \ and to an unbiassed mind no clearer 
case could well be conceived. 
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It has, however, been contended by Baboo Mohinee Mobun Roy* 
that the judgment of the first Court was right, which proceeded on the 
plea of acquiescence on the part of the plaintiffs as set up by the defen¬ 
dant. But non-user of a pathway, either for nine years as stated by the 
defendants, or for four years as admitted by the plaintiffs, does not neces¬ 
sarily constitute an abandonment of any right which the plaintiffs may 
have possessed. Several cases have been cited in support of the position 
takeu up by the first Court. Speaking for myself, I must say that if it 
were -necessary to decide this case on the strength of the cases cited, X 
should have been disposed to refer the matter to a Full Bench. The 
cases cited are reported in Weekly Reporter, Volume XV., pages 295, 
402, and Weekly Reporter, Volume XIV., page 79. It appears to me, 
however, that these cases refer to a different state of facts with a differ¬ 
ent class of rights. They relate to a case in which one man acquires 
by reason of uninterrupted user a right over another man’s land ; and it 
may well be that iu some instances, from a long disuse of a certain right, 
abandonment thereof may be inferred ; but I am far from thinking that 
mere disuse of a certain right for 4 or 5 years is sufficient to constitute 
an abandonment of that right. The plaintiffs’ case here is distinguish¬ 
able The plaintiffs do not claim a right of user. They complain of the 
obstruction of a passage which belongs to them jointly wifti the defen¬ 
dants. The analogy therefore altogether fails, and this case, which I at 
first stated was a very simple case, became somewhat complicated by the 
fact of the Judge of the first Court having allowed his mind to wander 
into irrelevant matters which have no existence in this particular case. 

The special appeal is dismissed with costs. 

CALCUTTA HIGH COURT. 

The 30 th November, 1871. 

The Hon’ble F. A Glover and Dwarkanath Mitter, Judge*. 

Right of Way — User. 

Futteh Alt,* (one of the Defendants) Appellant, 

versus 

Asgur Ali and another, (Plaintiffs) Respondents. 

To constitute, a right of way, there must have boeu an uninterrupted user as of right, 
and not one exercised at the were will and favor of the other party. 

Glover, J.—This was a suit for a declaration of plaintiff’s right of 
way over a waste piece of land belonging to defendant, and for an order 


* Vide 17, W. R., p. 11. 
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to pull down a house which defendant had erected across the pathway. 
The defeuce was that the path was not a public road, and that there was 
no right of way to the plaintiffs. 

The first Court found that there was no right of way^over this laud, 
but that plaintiff along with other villagers used to pas% over the land 
to the public road by consent of the defendants. The Judge, however, 
although he found that so much of the plaintiffs' statement that the road 
was used for marriage and burial processions was false, still considered 

that the plaintiffs' suit should not be altogether dismissed, because the 

plaintiffs had actually been in the habit of using the path as a means of 
proceeding directly to the high road. At the same time, the Judge 
appears to admit the existence of another way by which processions aud 
cattle, &e., were wont to pass. 

It appears to us that the Judge's decision is not maintainable. It 
is admitted that the waste land, through which the path in dispute runs, 
is the defendant’s laud ; and there is nothing whatever to disprove the 
allegation of the defendant, that plaintiff used the land for some years 
by his sufferance and permission. To constitute a right of way, there 
must have been an uninterrupted user as of right, and not one exercised 
at the mere will and favor of the other party. 

In this case, it is clear from the finding of the Lower Appellate 
Court that the plaintiff has another way to the public road when going 
with cattle, procession, &c., but that he has been in the habit of making 
use of this pathway by the sufferance of the defendant. This creates*no 
right of way. 

The Judge's decision is therefore reversed with costs. 

CALCUTTA HIGH COURT. 

The 4th January , 1872. 

The Hon’ble G. Loch and W. Ainslie, Judgtt. 

• Right of Way—Section 15 of Act XIV. of I859 1 . 

Haro Dvai. Bose,* Petitioner , 
versus 

Kristo Gobind 8bin, Opposite party. 

Section 15, Act XIV. of 1859 is not applicable to a suit to enforce a more right of way. 

Loch, J.~ We think that this rule must be made absolute and the 
order of the Moonsiff set aside. The opposite party has been served with 
notice, but he has failed to attend. The suit was one to enforce a right 

• Vide, 17, W. K , p. 70. ~ —, 
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of way, and it was brought under the provisions of Section 15, Act XIV, 
of 1859, and the plaintiff obtained a decree. It appears to us that the 
provisions of that Section are not applicable to a suit of this kind. 
That Section contemplates the recovery of possession of lands or other 
immoveable property of which the plaintiff has been deprived by an act 
of the defendant : it does not contemplate the recovery of a mere right, 
a right which may be shared by a hundred other people, but it contem¬ 
plates the recovery of actual possession of the immoveable property in 
suit : a mere declaration made by a Court that the plaintiff has a right 
of way and that the obstruction is to be removed is not the giving of 
possession to the plaintiff as is contemplated by the terms of that Sec¬ 
tion. 

We think, therefore, the order of the Moonsiff must be set aside, 
and the petitioner will recover costs. 

CALCUTTA HIGH COURT. 

The 25 th April, 1872. 

The Hon'ble F. B. Kemp and F. A. Glover, Judges. 

Right of Privacy—Opening a Door in one’s Property (to annoyance of 

another.) 

Kalee Peushad Shaha,* (Plaintiff; Appellant , 

versus 

Ram Persiiad Siiaiia, (Defendant) Respondent. 

In this case the defendant was held entitled to make a door in his own property, not¬ 
withstanding that it was proved to interfore with the privacy of the female members of the 
plaintiff 's family, and to have been otherwise a source of annoyance to him ; the right of 
privacy not being an inherent right of property, but requiring to be proved by local usage, 
permission, or grant. 

Considering however the evidence of ill-will and malice which actuated the defendant 
in making the door, he was not allowed his costs. 

Glover, J.—This was a suit by one brother against another to have 
a door which has been opened by the defendant in a wall, separating the 
premises of the two brothers, closed, on the ground that by it the priva- 
cy of the plaintiff’s family is interfered with, as it opens into the private 
court-yard of the plaintiff’s house, where the female members of his 
family cook, draw water from the well, and bathe. There is also a- fur¬ 
ther prayer to the effect that the defendant may be restrained from pass¬ 
ing through this door into the plaintiff s court-yard. 


* Vide 18, W. R., p. 14. 
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The defence set up was that the door was aft old door which had 
been in existence for a period of more than 12 years, and that the plain¬ 
tiff’s suit was therefore barred by limitation. On the merits defendant 
alleged that no injury was caused by the opening of the door, and that 
the defendant had on several occasions passed through it iqjto the court¬ 
yard of the plaintiff, with the plaintiff’s consent. 

The Moonsiff went to the spot, and, in accordance with an order of 
this Court, prepared a map of the place. lie decided that the door was 
newly opened out by the defendant in the separating wall ; that that 
door was useless for all purposes to the defendant; that in his opinion it 
was made simply for the purpose of annoying the plaintiff. He, there¬ 
fore, ordered it to be closed, and the defendant to be enjoined not to 
commit trespass on tbe plaintiff’s premises. 

The Subordinate Judge took a different view of the case, except so 
far as the period of time when this door was made. He held that the 
defendant had failed to prove that it was an old door, and that the plain¬ 
tiff’s case was not barred by limitation. For the rest he considered that 
tbe defendant was merely exercising his rights of property in his own 
wall, and that there was nothing which prevented him from opening a 
door iu that wall, but that if the opening of that door was the source of 
any annoyance to the plaintiff by interfering with the privacy of the 
female members of his family, the plaintiff had a remedy in his own 
hands by building a wall, or erecting a screen of mats in the face of the 
opening. With regard to the alleged trespass, the Subordinate Judge 
found that tbe witnesses who were called upon to prove that the defen¬ 
dant passed through the plaintiff’s court-yard had not substantiated that 
fact. 

It appears to us tliat substantially this decision is right. There is 
no doubt, after hearing the circumstances of this case, that the defendant 
was actuated by malicious motives in opening the door, and that he 
could not have had any possible object in doing so but to cause annoy¬ 
ance to bis brother’s family, for we find from the map that the new door 
is exactly in a line with the privy belonging to the defendant, and that 
the door of the privy and the door in this wall are exactly opposite one 
another, so that any one using the privy would be able to overlook near¬ 
ly the whole of the plaintiff’s court-yard. There is also a finding of 
fact against the defendant as to his having no right of way through the 
plaintiff’s court-yard, and that the sweepings of his house are not car¬ 
ried through the plaintiff’s compound. At the same time, we agree 
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with the Subordinate Judge in thinking that the right of privacy is not 
an inherent right of property ; and that if it exists at all, it must be 
shown to exist by 6ome loeal usage, by special permission, or by grant, 
and in this case there is no such local usage, permission, or grant proved. 
There seems to be no reason therefore why the defendant should not 
make use of his property in any way he pleases; the wall is undoubted* 
ly hie, and he is merely making a door in his own property. The plain¬ 
tiff, on the other hand, can very easily prevent, if he likes, all possible 
annoyance on account of this door, inasmuch as the whole of the land on 
the north side of it belongs to him, and he has only to build a scrcen'or 
other erection to prevent any body in the defendant's house lookiug 
into his court-yard, or in any way disturbing the privacy of his family. 
The decision in the case of Mahomed Abdoor Ruhim, vs. Birjoo Sahoo and 
others , in Volume XIV., Weekly Reporter, page 10.‘i, lays down what 
we consider to be the right view of the law in deciding questions of this 
sort; and, following that decision, we must uphold the judgment of the 
Subordinate Judge, 

If, notwithstanding the order which is now made, the defendant 
commits any trespass upon the plaintiff’s property by passing through 
or over any new screen or erection which the plaintiff may build, of 
course the plaintiff will have his right of action for trespass. And with 
reference to the circumstances of this case, and taking into considertion 
the clear evidence of ill-will and malice which actuated the defendant in 
making this door, we think that the defendant should not get costs 
but that each party should pay his own costs. The appeal is dismissed.. 


CALCUTTA HIGH COURT. 

The 17 th July, 1872. 

Tho Hon’ble F. B. Kemp and F. A. Glover, Judges. 

Right of Pathway—Execution of Decree. 

Bhoobun Moiiun MuNDUL*and auother, (Judgment Debtors) Appellants 

versus 

Nobin Cuunder Bullub, (Decree-holder) Respondent . 

A decree for the performance of a particular act {a. g., the removal of certain obatrqc- 
tions in a pathway) can only bo enforced under Sec. 200 Act VIII. 0 f I860, bytheimprijqn’ 
meat of the judgment-debtor, cr the attachment of hia property, or both. 

Kemp, J.— In this case the judgment-debtor is the appellant;. It an. 
pears that in Chyet 1276, a suit was broughtJy the vendor of the plain! 

* Vide 18, W. p. 2827 
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tiff to remove certain obstructions in a pathway ; these obstructions be¬ 
ing described in the plaint as a wall running east and West, the foundation 
of a wall running north and south, and the closing of a pueca drain. The 
pathway is described as being 60 hath# in length and 4 haths in breadth. 
The plaintiff obtained a decree, and it is this decree which we have to 
construe and execute. The decree is to the following St feet, namely,- 
“ that the defendants do, within six weeks after the service upon them 
of this decree, remove the obstruction and re-open the pathway or lane 
leading'from the north-west end of the plaintiff's house northwards to a 
public road as the same existed before the commencement of the suit 
and as described in the plaint.” This decree of the Court is therefore a 
decree for the performance of a particular act on the part of the defen¬ 
dants. Such a decree, therefore, must be executed under the provisions 
of Section 200 of the Civil Procedure Code which enacts that, “If the 
decree be for any specific moveable, or for tbe performance of any con - 
tract, or for the performance of any other particular act, it shall be en¬ 
forced by the seizure, if practicable, of tbe specific moveable and the 
delivery thereof to the party to whom it shall have been adjudged,” or, 
as in this case where the decree has been for the performance of a parti¬ 
cular act, “ by the imprisonment of the party against whom the decree is 
made, or by attaching bis property, and keeping the same under attach¬ 
ment until further order of the Court, or by both imprisonment and 
attachment, if necessary.” 

The Lower Appellate Court in its judgment says that the judgment- 
debtor has for months been able to keep the decree-holder out of his 
rights by trying every manoeuvre possible in the execution department. 
The Judge then goes on to say that the case has been before his prede¬ 
cessor twice in appeal, and that on both occasions the order of the first 
Court was upheld. He then animadverts on the conduct of the pleader 
who appeared before him, and of the Ameen deputed to execute the de¬ 
cree ; and he then states that the objections of the debtor had been ful¬ 
ly considered by his predecessor and that the appeal must be dismissed 
with costs. 

In special appeal, it is contended that the decree simply ordered the 
performance of a particular act by the defendant, and that the Courts 
below had no authority under the decree and the Procedure Code to or¬ 
der the destruction of the building bytheNazir of the Court* , 

We thiuk that this fcbjectjpn mustprevail. Under the Section, the 
only way in which this tleoree can fie executed is, as already observed, 
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by the imprisonment of the party against whom the decree is made, or 
by attaching his property, or by both imprisonment and attachment Of 
property if necessary. 

The order of the Judge must, therefore, be reversed and this appeal 
decreed, but without oosts. 


CALCUTTA HIGH COURT. 

The 19 fh July , 1872. 

The Hon'ble F. B. Kemp and F. A. Glover, Judges. 

Right of Water—'Possession—Magistrate's Order—Jurisdiction of Civil 

Court. 

Ram Kkisto Sircar,,* (one of the Defendants) Appellant , 

versus 

Sheik Kaloo and others, (Plaintiffs) Respondents, 

A suit to get rid of the effeot of an order passed by a Deputy Magistrate under Sec. 320 

Code of Criminal Proceduie, declaring a certain river to be a public thorough fate, and to 

* 

bare it declared that plaintiffs are entitled with others to use the water of the said river by 
raising bunds or damps in the bed of the stream as heretofore, will not lie m the Civil Court, 
the only way in which the Deputy Magistrate’s order can be got rid of in the Civil Court 
being by distinct proof of plaintiffs' title to exclusive possession of the right of water claim* 
ed. 

Glover, J.—The point involved in this case is one of considerable 
importance, and we have taJcen time to consider what our deoisiou should 
be. 

The plaintiffs come into Court to get rid of the effect of an order 
passed by the Deputy Magistrate under Section 320 of the Criminal 
Procedure Code, and to have it declared that they are entitled with 
others to use the water of the Kanoonuddee, by raising bunds or dams 
iu the bed of the stream as heretofore. 

And the first question is whether such a suit will lie in the Civil 
Couit. 

j 

The objection was taken by the defendants in both the Courts be* 
low but was decided against them, as it appears to ns, without any dear 
understanding on the part of either Moonsiff or Subordinate Judge# 
to what the nature of the objection was. The Moonsiff says that, ina#- 
much as Section 820 provides for a suit in the Civil Court to esiah$si 
rights against an order passed by a Criminal Court, therefore the pre 

.. . ■ .- . ■ — — . ■ ■—. . . ...in . ... ' i 1 " "* 


* PW* 18, VT, R., p, 284, 
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sent suit lied; and the Subordinate Judge comes to the same conclusion 
in even a more summary manner. ... 

We are of opinion that the objection is a valid one, and must be 
allowed, # 

The Deputy Magistrate who. decided the case, under Section 320 
Code of Criminal Procedure against the present plaintiffs, did so on the 
ground that the Kanoouuddee was a running stream open to the use of 
all, and that the plaintiffs had no right to dam it up to the exclusion of 
the public. 

This decision may have been right or wrong, but it was one which 
the Deputy Magistrate was competent to give, and under Seotion 820 
the only way in which it could be got rid of was by the plaintiffs prov¬ 
ing in a competent Court, i. e. t Civil Court, that they were entitled to 
•exclusive pessessiou of the right of water claimed. 

The only question, therefore, which the Civil Court could determine 
and by its determination do away with the effect of the Deputy Magis¬ 
trate’s order, was the right to “exclusive” possession. It could not 
nullify the decision under Section 820 by declaring that the plaiutiffs 
had some kind of a right in the water of the river, but only by judicially 
finding that the right elaimed was supreme, and that no one else had 
any right at all. 

Now, in this case the plaintiffs have not claimed and do not claim 
any “ exclusive” right; all that they ask for is a share of the water ; 
they do not even claim the privilege of entirely damming up the chan¬ 
nel, for they allege that side openings were always permitted by which 
water could pass down stream to the occupants of villages situated be¬ 
low. 

The plaiutiffs, moveover, declare that the inhabitants of several 
other villages are interested in the right elaimed. 

There can in fact be no doubt that the right sought is hot in any 
sense an exclusive right, nor has any attempt been made to prove that 
any such right ever existed. The Deputy Magistrate has declared the 
river to be a public thoroughfare, in this rains and ’open to, the use of 
the public at all times, and the Civil Court, caixhot interfere with that 
order, or declare what is decreed td be a publlc highway, a private ap¬ 
panage, without distinct proof of the exclusive title of the parties claim* 

mgr* , f 

In this case the plaintiffs set up no such title, and the Civil Court 
therefore could not entertain the suit, 
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The appeal is allowed, and the decree# of the Courts below reversed. 
Under the circumstances, however, we shall make no order as to cost#* 

CALCUTTA HIGH COURT. 

The llth September, 1872. 

The Hon'ble F. B. Kemp trad 0. Foatifex, Judges. 

Julkur Rights—Right of Fishery — Accretions. 

Kales Soonduh Roy* and others (some of the Plaintiffs) Appellants, 

versus 

Dwahkanath Mojoomdae and others, (Defendants) Respondents. 

In a suit to establish a right of fishery in a river, wheie the right was not opposed and 
the plaintiffs obtained a deoree, the Lower Appellate Court—which also found that the die* 
puted body of water south of the river occupied what was once its bed and was connected 
with the river by a narrow inlet—reversed the deoree on the ground that it was possible this 
communication might silt up later in the year. 

Held that the Lower Appellate Court’s decision was wrong in law, and that, mi tho 
finding, the plaintiffs were entitled to a decree. 

Held also, that if the flowing stream dried up, and the defendants acquired a right to 
the laud by the law of accretion, that right would be subject to the exercise by the plaintiffs 
of their prior right of fishery. 

Kemp, J. —We think the decision of the Judge in this case is wrong 
in law. It is admitted that the p laintiffs have the right of fishery in the 
Khurye river, and the Judge himself says that this right is not disputed 
by the opposite party. The Judge also found that the disputed body oi 
water shewn in the map on the south of the liver Khu rye occupies what 
was once the bed of that liver, and he also says that it is connected with 
the river Khurye on the west by a narrow inlet. The Judge does not 
find on any evidence that the river Khurye has become disconnected 
from the disputed sheets of water; but he seems to think that it is pos< 
sible that the communication may silt up later in the year, and on this 
ground alone he reverses the decision of the first Court. 

In special appeal, it is contended that this decision is wrong in law, 
on the ground that as the Judge has found that the disputed julkur oc. 
cupies the original bed of the river Khurye and is connected with the 
flowing channel as shewn in the undisputed Ameen*s map, the plain 
tiffs, as the undisputed proprietors of the julkur rights in the Khurye 
are dearly entitled to a decree. This being so, and there being a find 
ing that the river Khurye is connected with the disputed sheet of water 

irftii, 18,,W. R , p. 4to. 
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and moveover, even if it was not soconnected, it having also been found 
that the disputed sheet of water covers the original bed of the riyer 
which has been decreed to the plaintiffs, they are entitled to exercise 
their right of fishery over that water. It has been Baid in the course of 
the argument that the Court should build that the plaintiff' julkur rights 
would cease when the communication between the diluted sheet of 
water and the flowing stream of the Khurye river dries up, as the plain¬ 
tiffs would have to trespass upon the lands of the defendants to enable 
them to exercise their rights of fishery. We do not see that this would 
follow at all, for there is an approach to the disputed sheet of water by 
the Mirzapore Khfil which would not necessitate any trespass on the 
defendants' lands for the exercise of their julkur rights by the plaintiffs ; 
add moreover, the defendants having acquired their right to this land by 
the law of accretion, this right must be subject to the exercise by the 
plaintiffs of their right of fishery which had been decreed to them prior 
to the accretion of the land in the defendants’ occupation. 

We, therefore, reverse the decision of the Judge and restore that 
of the first Court with costs. 

CALCUTTA HIGH COURT. 

The 29/A November , 1872. 

The Hon’ble J. B. Phear and W. Ainslie, Judges. 

Wafer-courses — Rights — Embankments . 

Baboo Chtjmroo Singh* and others, (Plaintiffs), Appellants , 

versus 

Mciaick Khyrtjt Ahmed and others, (Defendants) Respondents. 

Where water flows in its natural course from somewhere outside A’a land, through it, 
and onwards to other people’s land, A is not entitled to step the flow by an embankment 
across it, unless he can make out some special right to do so. 

Such course is a part of the natural condition of the land, end the flow of the water over 
it, when it occurs, is a natural incident. 

Phear, J.—It appears to us that the appellant has failed to moke 
out a good ground of appeal in this cage. As far aa we can understand 
the facts of the case gathered front the judgments of the Lower Appellate 
Court and the Court of first instance, and passing from these facts to the 
meaning of the Judge intha judgment whicb is before us, we think he 
means to find distinctly that there is a natural flow of water in a defined 


• me 18. W. B., p. 625. 
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course caused by the overflow at times of thestreaw at Bowree Bridge* 
a place outside the plaintiff's laud, tba|Abis water flows iu a defined 1 
course through the plaintiff's land to the defendant's land; and upon that 
finding* the Judge has said that the plaintiff is not entitled to stoptho 
flow of that water in this defined coarse by maintaining an embankment, 
across it* unless he can make out some special right to do so ; that the 
plaintiff has failed to make out any such right* and* therefore* the Judge 
has dismissed his suit. 

It appears to us that* on the facts which we thus suppose he has 
found, the Judge's determination is correct. It may be no doubt that in 
a sense this flow of water is casual, and that the course which the water 
pursues may* at other times of the year* be used for agricultural purposes* 
well enough probably for the growth of the paddy. But if the flow of 
water is a natural flow of water in a defined course from somewhere out¬ 
side the plaintiff's land* through his land* and onwards to other people's 
land, he must allow it to pass on : he can only enjoy just the same right, 
in it as all other persons similarly situated, namely, the right to make a 
reasonable use of that water as it passes. What is a reasonable use of 
the water as it passes* is no doubt often a very difficult question indeed 
to answer. But that question is not now before us. The decree of the 
Court below only goes to the extent of saying that the plaintiff is not 
entitled to stop the course of the water and take the whole of it iuto his 
own land. 

Baboo Mohesh Cbunder very ingeniously argued that the effect of 
the judgment was to give the defendant a right of easement over the 
plaintiffs land. But that* we think, is not the case if we interpret the 
judgment and the findings of the Court below rightly. If the course of 
the flow of water in this case is the natural course of the water, it consti¬ 
tutes a part of the natural condition of the plaintiffs laud; and the flow 
of the water over it at times, when it occurs, is not a burden put upon 
that land for the benefit of the defendant, it is a natural incident to the 
land in the condition in which it is. The case which is reported in the 
XIII., Weekly Reporter, page* 144, has been cited in support of the ap¬ 
pellant's contention.. We desire to say that we entirely concur in thaj. 
judgment and the reasons upon which it is founded. But it appears tq 
us that it has no immediate application to the present case, The essence 
of the decision then given by this Court is.that the plaintiff was 
to use the water falling on his own land and to ereot a bund in such a 
way as to make use of it. Here the water which is the subject of con- 
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test is not water which had first fallen on the plaintiff's own land, hut 
water which bad collected together and assumed a defined course before 
it came to his land. 

For these reasons we think the appeal must be dismissed with coats. 


CALCUTTA HIGH COURT. 

The 18 th April , 1873. 

The Hon’ble DwaikanatU Mifefeer and E. G. Birch, Judges- 

Opening a Pathway--Criminal Court — Jurisdiction. 

Goonoo Pees had Roy* and others, (Plaintiffs) Appellants, 

versus 

Phobhoo Ram Chuttopadhya and others, (Defendants) Respondents. 

Plaintiffs sue alleging that, when they commenced to rebuild a dilapidated wall which 
stood on the disputed ground with a doorway through it, defendant No. 1 brought a coni' 
plaint of wrongful restraint against them ; that the Deputy Magistrate, without inquiring 
into the charge, made an order with the consent of the complainant in that case directing 
him to open a path. Plaintiffs’ suit is to have the pathway closed. The first Court held 
that it had no jurisdiction to entertain the suit. The Lower Appellate Court concurred with 
the Moonsiff in dismissing the suit. 

Hki.d that, as there was nothing to show that the road was a public thoroughfare, or 
that the order passed by the Deputy Magistrate was passed under Bee. 308 Criminal Pro. 
cedure Code, the Lower Courts were wrong in refusing to entertain the suit. 

Hitter, J.—In this case it is clear that the Lower Courts were 
wrong in refusing to entertain the suit. There was no order passed by 
the Deputy Magistrate under the provisions of the 308th Section of the 
Code of Criminal Procedure. It appears that the defendant in this suit 
brought a complaint against a third person under Section 341 of the 
Indian Penal Code, which relates to the offence of wrongful restraint. 
The Deputy Magistrate, without enquiring ijato the charge, made an 
order with the consent of the defendant in that case, directing him to 
open a road three cubits wide. There was nothing whatever to show 
that that road was a public thoroughfare, or that the order passed by 
the Deputy Magistrate was passed under the provisions of Section 308. 
The rulings referred to by the Lower Courts do not therefore apply to 
the present case, 

The ease is accordingly remanded to the Court of first instance for 
trial on the merits. 
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CALCUTTA IIIGH GOUHT. 

The llt/i June, i878. 

The Hon'We Louis S. Jackson wad Dwarkanath Milter, budget. 

Prescriptive Right*—Air and Light. 

Kalee Doss Banebjka,* (Defendant) Appellantt . 

versus 

Bhoobun Mohun Doss, (Plaintiff) Respondent. 

Plaintiff having purchased one portion of a piece of ground on which stood a dwelling* 
house, defendant about the same time obtained a gift of another portion. Plaintiff pulled 
down the old house, and built a new one on the same ground, and defendant also built a. 
house on his land. Plaintiff thereu|>ou complained that, on his opening windows, defendant, 
raised a wall whereby his air and light were obstructed. The Lower Courts gave him ,# 
decree requiring defendant to remove the front of a certain window, and clear the passage 
of air and light: 

Held that plaintiff had no right which would justify the decree; any prescriptive right* 
which the old house may have conferred having disappeared with the construction of the new 
one. 

Jackson, J.—It appears to us that the decisions of the Courts below 
in this case cannot stand. The plaintiff purchased part of a piece of 
ground on which stood a dwelling-house, and about the same time the 
defendant also obtained a gift of another portion of the same piece of 
land. The plaintiff pulled down the old house and built a new one upon 
the same ground, and the defendant also built a house upon the land 
which he had acquired. The plaintiff thereupon complained that, on his 
opening windows in the house newly-built, the defendant raised a wall 
whereby his air and light were obstructed. 

The Moonsiff gave the plaintiff a decree requiring the defendant 
“ to remove the wall from the front of the window kept in the southern 
direction of the first story of the plaintiff's room on the remote east, and 
to clear the passage of air and light/' and this decision has been affirmed 
on appeal by the Subordinate Judge. - 

It appears to us that the plaintiff had no right upon which such a 
decree could be justified. Whether or not there could have been any 
remedy if the old house had been in existence, it appears to ut that*, 
with the construction of the new house, the prescriptive right df the . 
plaintiff, if any, disappeared. Besides, it appears that both the patties 
derived their title from one and the same person, and so long as the 
occupation of the latter continued the possession could hardly ^ adverse 

* Vide 20, W. It., p. 185, 
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to the defendant. It seems to us, therefore, that under the circumstances 
neither party had the right of throwing obstacles in the way of the 
other in erecting bouses, &e., on his own land. We think the plaintiff's 
suit ought to have been dismissed. The decisions of the Lower Courts 
are accordingly reversed, and plaintiff's suit is dismissed with costs of 
this Court and of the Courts below. 


CALCUTTA HIGH COURT. 

The 1 m June, 187a. 

The Hon’ble Sir Richard Coucb, Kt., Chief Justice, and the Hoa’ble F. A. Glover, Judge. 

Right of Way — Non-user — Resumption. 

Raj Beiiarke Roy* and another, (two of the Defendants) Appellants, 

versus 

Tara Pershad Roy and others, (Defendants) Respondents. 

Where a new way is substituted for an old one with the consent of the person entitled, 
and the non-user of the original way is accompanied by acts which warrant the Court in 
inferring an intention to release, the right of resumption is lost: the non.user need not ex¬ 
tend over any defined period. 

Couch, C. J.—It is a question of fact whether the plaintiff had aban¬ 
doned the old way aud adopted the new one which the defendant had 
offered in substitution for it. Whether the user of one or two, or five 
or six years, is sufficient to show an abandonment of the old way must 
depend on the various circumstances of the case, and vs to be considered 
by the Court which determines questions of fact. It has been found here 
as a fact that the old way was abandoned. Although no issue was 
framed by the Moonsiff raising that question, bis finding upon it was 
after both parties had given evidence on the subject, and it was not said 
in the appeal to the Judge that be ought not to have tried it without 
framing an issue, or that any evidence had not been received by him 
which ought to have been received. Where a new way is substituted 
for an old one with the consent of the person entitled, and the non-user 
of the original way is accompanied by aets which warrant the Court in 
inferring an intention to release, the right of resumption is lost, and the 
non-user need not extend over any defined period* 

The appeal must be dismissed with costs. 


• ride 20, W. R., P . 188. 



l$7o. 


THE! LEGAL COMPANION, 49 

CALCUTTA HIGH COURT. 

The hth July, 1873. 

The HoaHile E. G. Birch, Judge. 

Prescriptive Right—Injurious User, 

Seeedhur Dky,* (one of the Plaintiffs) Appellant, 

versus 

Adqyto Kurmorar and others, (Defendants) Respondents, 

There can be no prescriptive right to injure another, even though such injury has the 
variant of very ancient user. 

Birch, J.—-In this case, I think that the decision of the Lower Ap¬ 
pellate Court cannot be sustained. The Judge remarks that “ very an* 
cient user is admitted, and no injury is proved ” and it appeared to him 
that the suit was brought from some spite, and was groundless. The 
Moonsiff went to the spot, and found that the defendants have been in 
the habit of throwing into the plaintiff’s tank the burnt earth of which 
their crucibles were made, and that by reason of tbeir so doing, eavth 
had accumulated in the bed of the tank on both sides of the ghat near 
the defendant’s house. The defendants have admitted in their grounds 
of appeal before the Judge that they had thrown this earth into the tank, 
and claimed a prescriptive right so to do. 

There can be no prescriptive right in such a case as this, and it is 
quite clear that if the defendants persisted in throwing earth into the 
tank, the plaintiff' might suffer greater injury than he has already sus¬ 
tained, by having the bottom of his tank raised. The MoonsifPs order 
was that £be burnt mud thrown by the defendants into the bed of the 
tank should be removed by them ; and this order seems to me under the 
circumstances to be a proper one. 

The decision of the Lower Appellate Court will bo reversed, and 
that of the Moonsiff restored. The appellant is entitled to his costs. 


* Vide 20, W. It., p. 237. 
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CALCUTTA HIGH COURT. 

The \m July, 1873. 

The Hon’ble F. A. Glover, Judge. 

Mights of Way and Water — User—limitation t 

« 

Juggessur Singh* and another, (Plaintiffs) Appellants, 

versus 

Nund Lall Singh and others, (Defendants) Respondents. 

Twenty years of peaceable and open enjoyment without interruption are needed to make 
a right of user absolute, whether it be a right of way or right of water. 

Should obstruction be offered within the 20 years, a suit to recover the right of user must 
be instituted within 2 years after the last act of user. 

Glover, J.—The Judge has found as a fact that the plaintiff had no 
user of the water since 1275 B. S., and that he was therefore barred by 
Section 27, Act IX. of 1871, the present suit not having been broughttill 
1278 B. 8., or more than two years after. 

The special appellant contends that the suit could not be brought 
any time within two years of the obstruction of the right of user by the 
defendant, and that the right to use the water of the tank was necessarily 
periodical, and not continuous. 

I think that the plaintiff has lost his right. Section 27 makes no 
difference between rights of way and rights of water; both must be peace¬ 
ably and openly enjoyed for a period of twenty years without interruption 
in order to make the right of user absolute. The interruption referred to 
must have occurred within the 20 years, and must be an obstruction by 
the act of some person other than the claimant. 

In this case the obstruction complained of took place in 1278, or 
more than two years after the last act of user on the part of the plaintiff, 
and when according to the Section he had no right of user left which 
could be obstructed. 

The illustration (b) to Section 27 shows the meaning of the law to 
be that there must be an exercise of the right by actual user within two 
years next before the institution of a suit for recovery. 

Schedule 2 of the Limitation Act merely refers to the date of the 
cause of action supposing an obstruction to have been caused during the 
20 years’ user. 

The appeal is dismissed with costs. 


• Vide 20, W. B., p. 283. 
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CALCUTTA HIGH COURT. 

The 22»d July, 1878. 

Th« Hou’bls Sir Richard Couch, Kt., Chief Jmtice, and the Hon'bla F. A. Glover, 

Judge. 

Right of Drainage . 

Kopil Pooree,* (one of the (Defendants) Appellant, 

versus 

Manick Sahoo, (Plaintiff) Respondent . 

There ia no reason why the proprietor of land on a higher level should not claim a right 
to have the water which falls thereon run off over adjoining land of a lower level, i. to be 
drained. 

Couch, C. J.—We see no ground for a special appeal. It has been 
found that the plaintiff has a right to have the water which falls on his 
land run off from it over the defendant's land, the plaintiff's land being 
on a higher level than the defendants. 

The case quoted from Marshall’s Reportsf does not apply to such a 
ease as this. There the plaintiff insisted that the flow of water from his 
neighbour’s land should continue for his benefit, and the water should 
continue to bo collected on his neighbour's land and allowed to flow 
from it to his own. 

There is a right, which is not uncommon and is more like the right 
now claimed, namely, that of having water which falls on the roof of a 
man's house that projects over his neighbour’s land, fall on it and ran off 
over it. There is no reason that the plaintiff should not have such a 
right as is claimed in this case. All that the defendant has to do is to 
provide a passage for the water from the plaintiff's land over his own. 
He is not required to keep his land in a marshy state; he has only to al- 
low the plaintiff's land to be drained as it has hitherto been. 

Tbe appeal must be dismissed with costs. 


• Vide 20, W. R, p. 287. 
t Page m. 
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CALCUTTA HIGH COURT. 

The Uth July, 1878. 

The Ilon’ble Louis S. Jackson and E. G. Birch, Judge*. 

Eight of Way — Processions . 

Lokenath Gossamee,* (one of the Defendants) Appellant, 

versus 

Monmohun Gossamee and others, (Plaintiffs) Eespondenls. 

A genera] right of way includes a right to carry marriage and funeral processions. 

Jackson, J.—The plaintiffs in this case sought to establish a gene¬ 
ral right of way and passage for boats with marriage and funeral proces¬ 
sions through a khal leading to the defendant's tank, and also to establish 
their right to use the waters on the ghat of the said tank for the purpos¬ 
es of certain ceremonies. This right was claimed by virtue of prescription 
arising from use for very many years. The Moonsiff gave the plaintiffs 
a decree in full, which the Judge modified by declaring the plaintiff's 
general right of way, but refusing to declare their right to carry mar¬ 
riage and funeral processions. This exception was founded upon the fact 
that in the Judge's opinion the plaintiffs had “ established no express 
right to bring funeral or marriage processions across this tank.” 

We have been referred by the plaintiffs who as well as the defendant, 
appellant, object to this decision to a case very much in point decided by 
two Judges of this Court—the late Mr. Justice Elphinstone Jackson and 
the late Mr. Justice Mookerjee, where the Lower Appellate Court having 
decreed to the plaintiff a general right of way, but excepted a pathway 
for marriage processions, such finding was disapproved by the Division 
Court, and it was ordered that the case should be remanded in order that 
it might be found “ whether by the custom prevalent in that part of the 
country it is usual, when making grauts to the public of a thoroughfare 
or path way over one’s field, to make the grant in such restricted and 
limited a form as to exclude all processions whether on foot or not, and 
whether in this particular case there is evidence to show that the origi¬ 
nal grant when made was of this nature or not.” 

The present case differs from the one cited only in this respect that 
there the right of way claimed was over dry land or pathway, whereas in 
this case the plaintiffs and their faipily claim the right of way over the 
water. But the observations of the learned Judges in that case are quite 


Vide 20, W. R., p. 203, 
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applicable to this case. The defendant's Vakeel lias sought to eonvtuee 
us that the plaintiffs really claim two distinct things, firstly, a general 
right of way, and secondly, a separate right to carry marriage and fa<* 
neral processions. It seems to us that this was not so,, and that the mar¬ 
riage and funeral processions and the certain other ceremonies spoken of 
were only instances in which the general right was tor be exercised. The 
defendant gave no evidence to show that the plaintiffs’ right was limited 
so as to exclude marriage and funeral processions, &c. His contention, 
was that the plaintiffs had no right whatever. This question has been 
found in favor of the plaintiffs, and it seems to us that that finding in¬ 
cludes the plaintiffs’ right to pass with marriage and funeral processions 
which any person of the plaintiffs’ position would regard as the most 
valuable exercise of such right. We think the judgment of the Lower 
Appellate Court in so far as it varies the judgment of the Moonsiffmnat 
be reversed, and the decreo of the Moonsiff restored with cost. 


CALCUTTA HIGH COURT. 

The 31 July , 1873. 

The Hon'ble J. B. Phear and G. G. Morris, Judget. 

User — Acquiescence. 

Nil Kant Sahoy,* (Defendant) Appellant, 
versus 

Jujoo Sahoo, (Plaintiff) Respondent. 

In a suit to enforce a right of easement on the ground of user, the Lower Appellate 
Court was held to havo done wrong in refusing to go into enquiry as to the length ef time 
plaintiff had enjoyed the user because the right of the defendant also was of very short 

standing. 

A party cannot be allowed in equity to stand by and see hie own rights infringed with¬ 
out complaining in any way of such infi ingement, but is bound at once to do hie beet to 
prevent a permanent obstacle being put in the way of hie enjoyment of theee rights. 

Phear, J.—The plaintiff in this case sued to enforce his right to an 
easement iu the shape of a dram passing across the land of the defendant. 
He did not make the claim uuder a specific grant of the easement from 
an owner of the land. He relied upon user for a time sufficient to cop- 
fer the right upon him. 

The suit was brought in October 1871 : and at that time tbeprovi. 

• Vide 20, W. R., p. 828. 
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sions of the new Limitation Act were in operation. According to that 
enactment twenty years’ user as of right is necessary for the purpose of 
establishing the right of an easement of this kind. And therefore in the 
present case it is incumbent upon the plaintiff to make out that he has 
used the drain which he seeks to have kept opeu for hjs benefit for a 
period of at least twenty years before the date of the institution of bis 
suit. 

The Subordinate Judge has declined to enter into any enquiry as to 
the length of time during which the plaintiff lias had user of this drain, 
because he says, however short the duration of the user of the plaintiff 
may be, u the right of the defendant also is of very short standing : nay, 
it is of the time subsequent to that wbeu the drain used to run.’’ He 
goes on to say:—“ He has no right to prevent the plaintiff from the use 
of his drain.” 

Clearly, the Appellate Court was wrong in refusing to go into that 
question, and consequently the decree must be reversed. But whether 
the case is to be sent back or not depends upon the question whether 
or not there is evidence on the record legally sufficient to establish the 
plaintiff’s allegation of right. We find, however, on enquiry that there is 
no evidence on the record of such user of the drain as would be necessary 
for the purpose of establisbiug the right of easement claimed. None of 
the witnesses who speak to user, carry that user so far back as twenty 
years before suit. 

Also with regard to the issue raised between the parties relative to 
the ehubootarah,—although we are told that the light of passage or 
way for the bullocks was not disputed, we cannot find that there is any 
evidence upon which the Court could come to the conclusion that that 
right of .passage had been interfered with by the erection of the ehuboo¬ 
tarah ; and therefore it must be useless to send back the case for the re¬ 
trial of this issue likewise. 

The result is that the decrees of both the Lower Courts must be re¬ 
versed, and the suit of the plaintiff dismissed with costs in all the Courts. 

We will add that, supposing that the plaintiff had the right which 
he alleges in this case, he could not be allowed in equity to stand by and 
see the defendant building a house and erecting a ehubootarah before he 
complained in any way of his right being infringed by those acts. He 
was bound at once to do his best to prevent the defendant from putting 
a permanent obstacle in the way of the enjoyment of bis rights. If be 
rileutly stands by and permits him to go to the expense of erecting a 
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building upon his ovm land before he complains, a Court of equity ought 
to be very slow to listen to his complaint when the consequence of giving 
effect to that complaint will be to cause a very considerable damage and 
loss to the defendant. 


A GENERAL DIGEST OF CRIMINAL RULINGS. 

Mr. G. H. Khanclekar of Poona has recently published 
" A General Digest of the Criminal Rulings and Decisions of 
the High Courts established in India, from 18G2 to 1873.” It 
is a handy volume and neatly got up. From what we have 
seen of the work we are able to say that the author has taken 
considerable pains in making his book, one of very easy refer¬ 
ence. It is designed for the Bench, the Bar and the Public 
and we have no doubt that it will prove really useful to them. 
To show to our readers and the public that the author has 
taken great pains and good care in digesting the rulings under 
different heads, we make the following extracts :— 

HURT. 

cause hurt ( administering drug with intent to) P. C , S. 328. 

8. The words “ other things" in S. 328 P. C. } must be referred to 
the preceding words, and be taken to mean “ unwholesome or other 
thing," and not other thing simply. 1, W. It,, 7, 

9. Held by the majority of the Court ( Setort Karr J. dissenting) 
that the offence of administering deleterious drugs, when life was not 
endangered, is punishable under S. 328 P. C., and not as for grievous 
hurt under S. 326. 4, W. R. t 4. 

10. Held that a person who placed in his toddy-pots juice of the 
milk-bush, knowing that if taken by a human being it would cause in¬ 
jury, and with the intention of thereby detecting an unknown thief who 
was in the habit of stealing the toddy from such pots, and which toddy 
was drunk by, and caused injury to, certain soldiers who purchased it 
from an unknown vendor, was rightly convicted, under S. 328 P. C. of 
“ causing to be taken an unwholesome thing with intent to injure j" and 
that S. 81, which says that u if an act be done without any criminal in¬ 
tention to cause harm, it is not an offence," did not apply to the case. 
5, W % /?,, 69. 
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causing hurt {voluntarily) P. C., S. 821. 

11. Where a wife died from a chance kick in the spleen inflicted 
by her husband on provocation given Jby the wife, the husband not know¬ 
ing that the spleen was diseased, and showing by the blow itself and by 
his conduct immediately afterwards that he had no intention or know¬ 
ledge that the act was likely to cause hurt endangering human life.— 
Held that the husband was guilty of an offence under S. S. 819 and 321 
I\ C. and not of an offence under S. S. 320 and 322. 8, IF. 11., 29. 

12. A disability for a fortnight is punishable for voluntarily caus¬ 
ing hurt. 1, W. R., 9. 

causing hurt ( voluntarily — on provocation) P. C,, S. 834. 

13. Causing hurt on grave and sudden provocation to the person 
giving the provocation is chargeable as an offence under S. 334, and not 
under S. 324, P. C. 1, B. R ., 17. 

causing hurt ( voluntarily—to extort confession, or to compel 
restoration of property )’ P. C., S. 330. 

14. To bring a case under S. 330 P. C. it must be proved that the 
hurt to the complainant was caused with intent to extort a confession of 
some offence or misconduct punishable under the Indian Penal Code. 
That section, therefore, does not apply to a case where the coufession 
extorted had reference to a charge of witchcraft. 13, W. It., 23, 

15. A charge may be made under S. 330 of causing hurt for the 
purpose of extorting information which might lead to the detection of an 
offence, even if the supposed offence has not been committed. The offence 
which that section intended to describe is that of inducing a person by 
hart to make a statement, or a confession having reference to an offence 
or misconduct; and whether that offence or misconduct has been commit¬ 
ted is wholly immaterial. 20, W\ Jl., 41 . 

causing hurt, voluntarily (punishment for) P. C., S. 323. 

16. The prisoner, having received great provocation from his wife, 
pushed her with both arms so as to throw her with violence to the 
ground, jand after she was down, slapped her with his open hand. The 
woman died, and on examination it appeared that there were no external 
marks of violence on the body, but that there was a certain degree of 
disease of the spleen, apd that death was caused by the rupture of the 
spleen. Held, under the circumstances, that the prisoner was guilty of 
causing hurt and not of culpable homicide not amounting to mur4er. 5, 
W . It., 97 . 
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17. Where a person scourged another with nettles in order to ex¬ 
tract property from the sufferer, and the Magistrate tried the case as one 
of hurt (under S. 323 P. C.) and extortion (S. 384), although the ac¬ 
cused ought to have been charged under S. 327, and tried by the Court 
of Sessions, the High Court declined to interfere under S. 404* O. Cr. 
P. C., and direct a new trial, believing that substantial justice had been 
done in the case. 18, W. It., 8. 

18. Where, according to the prisoner’s own confession (which was 
the only direct evidence against her,) she, with a view to chastising the 
deceased, her daughter of 8 or 10 years of age, for impertinence, but 
without any intention of killing her, gave her a kick on the back and 
two slaps on the face the result of which was death. Held that the con¬ 
viction should be under S. 323 of the P; C. of voluntarily causing hurt, 
and the punishment one year’s rigorous imprisonment. 8, W. R., 29. 

HURT, GRIEVOUS, P. C„ S. 320. 

19. To establish a charge of grievous hurt, it is not necessary to 
prove that the accused struck the complainant so severely as to endanger 
the latter’s life. 18, W. It., 22. 

20. When there is neither intention, knowledge, nor likelihood, 
that the injury indicted in an assault, will or can cause death, the of¬ 
fence is not culpable homicide not amounting to murder, but grievous 
hurt. 2, W. R., 39. 

21. There must be evidence to prove that hurt as described in S. 
320 P. C. as grievous hurt has been caused before a conviction can be 
had under above section. 12, W. R., 25. 

22. A disability for 20 days constitutes grievous hurt. 1, W. R., 9. 

23. Where bone fractures have been caused in addition to other 
injuries, the offence committed is grievous hurt triable by a Court of 
Session, and not hurt cognizable by a Magistrate. 5, JF. R., 65. 

24. When the result of a joint attack by several persons on one 
party is fracture of the arm of the party assaulted, the offence committed 
is srrievous hurt and not assault; and as the attack was made in further- 
anee of a common object; all are equally guilty of the same offence. 5,# 
W . R. } 12. 


• Sec S. 297, N. C». P. C. 

k 
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causing grievous hurt {by rash act) P. C., S. 338. 

25. Defendant was convicted under S. 338 P. C. of causing griev¬ 
ous hurt. The evidence showed that the defendant was being driven in 
a carriage to her house through the streets of the town between the 
hours of 7 and 8 p. m. That the carriage was being dr jyen at an ordi¬ 
nary pace and in the middle of the road; that the night was dark, and 
the carriage without lamps, but that the horse-keeper and coachman 
were shouting out to warn foot-passengers; that the defendant's carriage 
came into contact with the complainant's father an old deaf man, and 
that complainant's father was thereupon knocked down, run over and 
killed. Held, upon a reference, that the question for the Court was 
whether there was any evidence that the death of the deceased was in¬ 
duced by an act negligently and rashly directed by the accused, and that 
there was no such evidence. The conviction was accordingly quashed. 
6, M. B. App., 32. 

causing grievous hurt {on provocation) P. C. } S. 335. 

26. A person who, by a single blow with a deadly weapon, kills 
another entering at dead of night into a dark room where he and his 
wife were sleeping separately for the purpose of having criminal inter¬ 
course with her. —Held guilty of causing grievous hurt on a grave and 
sudden provocation. 3, TP. A, 55. 

27. Causing grievous hurt on grave and sudden provocation is 
punishable under S. 335 P. C. without any intention or knowledge of 
likelihood of causing such hurt. 4, IP. B. } 21 . 

causing grievous hurt ( Voluntarily ) P. C., 8 . 322. 

28. Where, in a case of robbery attended with death, there was no 
intention, of causing death or such bodily injury as was likely to cause 
death, the conviction was altered from voluntarily causing hurt in com¬ 
mitting robbery, to voluntarily causing grievous hurt in committing 
robbery. 6, W. R., 16. 

29. In cases of hurt or grievous hurt, the question should be con¬ 
sidered, as to who was the aggressor, and whether the offence was com¬ 
mitted in the exercise of the right of private defence. 2, W. A, 59. 
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i’RlVY COUNCIL. 
f - The 21 si May, 1831. 

■f 

Luxliion Row Sauasew,* 
versus 

AI tj r.r.Aii How Bajek. 

On Appeal from the SwliLr Oew.nmy Adawlut of Bombay. 



Onus Probandi — Pai/ifion—Hindoo Law. 

The onus of proof is on the ji/uty twi-kbi^ to except any property from tlio general 
nili' of partition accunhn;,- to Hindoo Law. 

Tut: Loro Cn vNCiaunt. —(In delivering the judgment of their Lord- 
ships said).—The gumnds upon which Air. Elphinstone appears to have 
come to his decision are, that I he proof lies upon the [tarty seeking to ex¬ 
cept any piopcrty from that prineiplo of partition known to the Hindoo 
law, and that the appellant not having 1 sufficiently proved that it is un¬ 
necessary to go further; that he not having brought forward proof that 
this property is within those exceptions, the general ru!o of partition 
must prevail. 

It appears from a case thrown out in flic course of the argument, that 
the exceptions themselves form a sufficient ground for assuming that the 
])!•(>!.f is upon the party who would seek to bring himself within it. 
They are very minute in their conditions; and in one instance, that in¬ 
ference appears to he furnLhod by the rales of the Court restoring pro¬ 
perty to the operation of the principle after it shall have been brought 
within the exceptions. For instance, learning is one of the undeniable 
exceptions ; and if that shall be proved, it brings the property within the 
exception. But it is added, if it shall be shewn there was equal learning 
possessed by the other parts of the family, that gives them a claim to it 
notwithstanding the circumstance of its being brought within the excep¬ 
tion. So that here one proof brings it within the rule, and another 


throws it hack, notwithstanding the exception. This is one illustration, 
among many others, which might he given. I mentioned another in 
the course of argument, as to the clothes of a party incapacitated by 
nature or by accident from procreating children, which appear by the 
Hindoo law to he excepted. All these details shew that the proof must 
be upon the party seeking to bring it within the excepted case. 


* 




* 


* Vide 5 , YV. K. (P. C.) p. (57. 
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PRIVY COUNCIL. 

The 6//1 January, 1831. 

IUjaii IIaimun Ciiull Sing,* 
versus 

Ivoomar Gunsiieam Sing. 

On appeal from the Sudder Dewanny Adawlut of Bengal. 

Long Possession primi facie Evidence of Title—Adoption in Bareilly .— 

Uninterrupted and undisputed possession for a long period of time constitutes sufficient 
prirnd facie evidence of title ; but if this possession is admitted to be under an adoption, it 
will avail nothing if the adoption fails. 

It may be admitted, on the assumption of the proof of undisputed possession for a long 
Space of time, that every presumption of fact should be made in favor of the validity of the 
act by virtue of which it took place, and that the onus of proving those circumstances which 
render it invalid in point of law, if the nature of the case requires such proof, ought to lie 
on the other side. 

In the district of Bareilly the authority of the husband is essential to the validity of au 
adoption. 

Mr. Justice J. Parke. —This case conies before their Lordships od an 
appeal from a decree of the Sudder Dewanny Adawlut of Bengal, in a suit 
originally brought by the appellant, in the month of December 1810, in 
the provincial Court of Bareilly, against Ranee Bhuddorun, for the re¬ 
covery of the zemindary or talooka of Rohrob. The appellant claimed 
as the adopted son of the deceased Rajah Koosul Sing, proprietor of that 
talooka, who died about 1775. He claimed by virtue of an adoption 
which was made about 1778 or 1779, when the appellant was two years 
old, by one or both of the deceased Rajah's widows, Ranee Chuuder 
Runsc and Ranee Bhuddorun. He also alleged that he had been in 
possession of the zemindary, and acknowledged as the Rajah or Zemin¬ 
dar, from that time till the occupation by the British Government, in 
1801 or 1802, of the Ceded Provinces, of which this formed a part. 
He stated that the first triennial settlement was formed with him in 
that character in 1803, and that on its expiration the original defen¬ 
dant, the Ranee, fraudulently acquired possession and obtained the sub¬ 
sequent settlements. 

The defendant disputed the fact of the alleged adoption, and de¬ 
nied its validity if true, and insisted that the appellant never had the 
possession of the zemindavy in his own right. 


* ride 5, W. R. (P. C.) p. 60. 
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Evidence was given on both sides in the Provincial Court as to the 
facts (but none in support of the fraud suggested by the claimant), and 
the opinion of the Pundit of the Zillah Court was obtained upon the 
law; and on the 12th of April 1813 a decree was pronounced against the 
claim of the appellant. From that decree an appeal took place to the 
Sudder Dewanny Adawlut in January 1815. Pending the proceedings 
in that Court, and in the course of the same year, the original defendant 
died, and a proclamation was made for her heirs to come in and defend 
the suit. 

On the 8th July 1817, the present respondent who claimed to be 
the heir of the deceased Rajah as his son by a Guudarpy marriage to a 
seventh wife, and Rutton Sing, who claimed as the son of the daughter 
of Ranee Chunder Buuse, were admitted as acting for the deceased res¬ 
pondent. In the meantime the Collectors of the district appear to have 
put the appellant into possession of a moiety of the malikana rights of 
the zemindary in question during the life of the Ranee Bhuddorun, and 
after her death, in October 1815, into the exclusive possession of the 
whole; and this possession appears to have continued until the determi¬ 
nation of the suit. 

The Pundits of the Sudder Court, and also the Pundit of the Pro¬ 
vincial Court of Bareilly, were afterwards consulted. Some precedents 
were referred to which form a part of the printed Appendix, and the 
Court pronounced its final decree on the 12th August 1817, by which, 
iu the first place, the decision of the Provincial Court disallowing the 
elaims of the appellant was confirmed, and iu the second, it was 
finally and fully ordered, that the property in dispute should, in right 
of succession, descend to Cunsheam Sing, the son of the Rajah Koosul 
Sing, as the proprietor; that the claim of Rutton Sing should be dis¬ 
allowed, andGunsheam Sing is, iu effeet, directed to be put iuto posses-, 
sion of the disputed zemindary. 

From this decree an appeal has been made to the King in Council, 
and the case has beeu argued with great talent on both sides. 

The two parts of this decree require a distinct consideration. As 
to the first, the only question is, whether, upon the evidence adduced 
by the appellant and tho Ranee, he has established a right to the zemin¬ 
dary as against her; and iu decidiug that question, the alleged title of 
the now respondent (which, if true, would have prevented the adoption / 
altogether) must be wholly omitted. It has never been proved as a fac^ 
in the cause for decision, as between the appellant and the Ranee, n^r 
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indeed for any purpose, that the deceased Rajah had a child, the present 
respondent. 

Upon the evidence, the whole question turns on the fact of the 
alleged adoption, and its validity according to the Hindoo law. 

Their Lordships by no means question the doctrine contended for 
by the learned Counsel for the appellant, that uninterrupted and un¬ 
disputed possession for a long period of time constitutes sufficient print d 
facie evidence of title. That is a recognized rule of our law, and upon 
general principles, for the sake of the security of property, seems to he 
applicable to that of other countries, where the lawgiver lias not specially 
established a different provision. Nor is if disputed that such a posses¬ 
sion, even for a less peiiod than that which elapsed betw'oen the years 
1778 or 1779 , when the alleged adoption took place, and 1805 or 180(1, 
when the Ranee obtained the settlement, of the talooka, would have been 
sufficient to have thrown the lmi then of disproving the title of the claim¬ 
ant on the opposite party. 

Whether, in this case, such a possession has been proved on the 
part of Haiman Chull Sing is very doubtful; hut their Lordships think 
it wholly unnecessary to examine the evidence of it in detail, because, 
assuming that the possession was proved, it is perfectly clear, upon the 
plaintiff's own shewing, that such possession is referable to his alleged 
title by adoption and to that alone. If there was no title by adoption, 
the possession avails nothing. 

Of the fact of au adoption by the senior widow, no ica-nimble doubt 
can he entertained; and therefore the quest ion is reduced, upon this 
branch of this case, to the single point: Whether that adoption was 
valid in point of law, or not? 

It may also he admitted, on the assumption of the proof of undis¬ 
puted possession for a long space of time, that every presumption of fact 
should be made in favor of the validity of the act by virtue of which it 
took place, and that the onus of proving those circumstances which 
render it invalid in point of law, if the nature of the case requires such 
proof, ought to lie on the other side. 

Does it then appear that this adoption was, by the Hindoo law in 
force in this district, invalid ? It must be first determined what the 
provisions of that law are. 

On the part of the appellant it is insisted that a widow (and if 
there be more than one, tho senior widow) may make a valid adoption 
*f a relative of the deceased husband, provided it be done with the con- 
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sent of the nearest relatives of that husband, who are the widow's natu¬ 
ral guardians ; and that if an only or eldest son be given, such gift may 
be made without guilt in the giver, if made in the particular form called 
(hvayanius/tyayana , and if not, is nevertheless valid when made. 

On the part of the respondent it is insisted, that the authority of 
the husband is absolutely essential to the validity of the adoption, and 
that a gift of an only or eldest son, unless in the above-mentioned form, 
is not merely a violation of the law in the giver, but is absolutely void. 

The Court of Bareilly pronounced against the appellant, on the 
ground that though the widow might make an adoption, she could not 
do so without the consent of her own relations, which was not given. 
The Sudder Dowauny Adawlnt confirmed that decision on a diilerent 
giouml; namely, that byjlaw, the authority of the husband was essen¬ 
tial, and that such authority was wanting in this case. 

Their Lordships are now to decide, whether that position is correct; 
and they must decide with the means of information with which their 
Lordships have been supplied, partly from the Native authorities iu the 
several Courts below, and partly from the text books which have been 
cited in the course of the argument. They are bound to act according 
to the usual practice, and not to advise the reversal of the decree of the 
Court, unless they are satisfied that the decree is wrong ; and more es¬ 
pecially, in a ease in which the Judge of that Court, from his education 
and habits, must necessarily have more information on the subject than 
most of lheir I.ord.'hips now present can he supposed to possess. 

Upon a full consideration ol tlie as authorities, their Lordships arc 
of opinion that they cannot come to the conclusion that the decision 
of the Court below is wrong. According to the Native text writers it 
seems to be clear, that the ancient law of liindoostan required the 
authority of the husband , but it is also clear that the strictness of that 
law has been in many districts relaxed or modified by local usage; and 
the opinion of the Castries, as published in Mr. Borrodaile’s Bombay 
Jleports, is very strong to slietv that in the Mahralta States to the west 
of the Peninsula, the law does not require any such authority to render 
the act valid. But that such relaxation has extended to this particular 
district is not, in their Lordships'judgment, established ; on the con¬ 
trary, the weight of the authority is iu favor of the opposite conclusion. 
The opinion of the Pundits of the Sudder Court, both in this case and 
the case of Sbtimshere Mull (Appendix, p. 83), and that of the Pundit 
of the Provincial Court of Appeal of Benaves in the latter, appearing to 
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be entitled to more credit than those of the Pandits of the Zillah and 
Provincial Courts of ^Etawah and Bareilly and of the City Court of 
Benares. 

Without pretending to decide what is the law in other districts of 
India, their Lordships feel bound to say, that in this particular distriot, 
upon the authorities brought forward in this particular cafe, they must 
pronounce that the law requires the direction of the husband in order 
to the validity of an adoption: at all events, they cannot say that it 
does not; which they must do in order to reverse the judgment in this 
case. 

Then, was there such an authority given in this case? It is clear 
from all the evidence that it was not. There is no evidence of any kind 
leading to the supposition that it was. The interval of four years which 
elapsed between the Kajah’s death and the adoption, raises a strong pre¬ 
sumption that his authority was not given ; for if it had been, a direc¬ 
tion so important in a religious point of view, would naturally have 
been carried into effect much sooner after his death; and besides, no 
one pleading or document on the part of the appellant, at any stage of 
the case, suggests that such an authority was given. 

Their Lordships therefore think, upon this view of the law, that upon 
the evidence in this case it clearly appears that the adoption was inva¬ 
lid, and the title which rests on that adoption, and was the foundation 
of the suit, being for this reason invalid, the appellant must fail in that 
suit, and so much of the judgment as affirms the decree of the Court 
below must be itself affirmed. 

It is unnecessary to determine whether the other objections to the 
adoption were well founded : probably they were not. 

The second part of the decree, which establishes the right of the 
respondent and in effect directs him to be put iu possession of the ze- 
mindary, cannot, in the judgment of their Lordships, be supported. 

It was contended that the appellant had no interest in that part of 
the decision, and could not be heard to complain of it. But, in truth, 
he had au interest; at least, it is not clear that he had not some inter¬ 
est. If he had acquired no right to the possession subsequent to that 
right upon which he founded his plaint, he could, perhaps, have had no 
ground to complain of a decision which, after negativing his claim, 
affirmed that of another: but as he certainly acquired a possession of 
some sort by lawful authority, if the Collector’s statement in evidence 
in the cause be correct, by a grant by the Executive Government after 
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the Ranee’s death, that title should not have been disturbed by the de¬ 
cree of the Sudder Court establishing the right of another, who was not 
for this purpose a party to the cause, but the appellant should have been 
^allowed to retain possession, as far as that Court was concerned, and the 
Executive Government, which gave the title, should have been left free 
to allow it to continue or to be taken away, as it thought fit. 

That title was not given upon the footing of any preceding decree 
which was reversed, but probably was bestowed because the appellaut 
was supposed by the Government to be the adopted heir; and the 
language of the Collector’s report is in favor of that supposition. It 
may possibly have been given, because the zemindary was deemed a 
bonarn vacans, and the appellant was thought a fit person to receive the 
grant. In the former case, it was for the Government to rectify the 
mistake, by withdrawing the grant after the affirmance of the decree of 
the Provincial Court and granting to whom it pleased. In the latter, 
the appellant ought to have been permitted to continue in possession, 
subject to be dispossessed by any one shewing a title not barred by lapse 
of time. But the Court of Sudder Dewanny Adawlut has no right at all 
to determine the question of title of a third person, for it was not the 
question in the cause, and that part of their decree which has this effect 
their Lordships will recommend to His Majesty to reverse, and after 
that reversal the Executive Government will deal with the possession as 
it thinks fit, 

******* 

PRIVY COUNCIL. 

The 11 th February , 1834*. 

Rajah Row Vencata Niladby Row,* 
versus 

Enoogoonty Soobiah and Ramaniah. 

Oa appeal from the Sadder Dewanny Adawlut of Madras. 

Competency of Judges seeing witnesses and hearing their evidence to 
judge of their credibility. 

A tribunal sitting at a distance cannot be so competent to deoide as to the credit to be 
attached as the tribunal who sees the witnesses and hears their evidence. 

Sib Thomas Ebskine.— The question that has been raised in this 
case appears to be one entirely of fact, depending not upon inferences to 


* Vide 5, W. R.(P. 0.) p. 79. 
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be drawn from circumstances, upon which the judgments of men may 
vary, and from which a person at a distance may draw a different con¬ 
clusion from the person who hears the cause, but it is a question depend¬ 
ing upon the testimony of witnesses, upon facts to which they posi¬ 
tively depose. 

The plaintiff sought to recover property which he*said was ab¬ 
stracted by the defendants. He called nine witnesses to prove his case ; 
some of which actually asserted that they saw each individual article car¬ 
ried away by the defendants themselves. Other witnesses were called 
for the defendants, who positively swore that they saw the defendants go 
away, and that they did not carry away with them the things they are 
charged with carrying away. The whole question must depend upon the 
credit given to these witnesses, the known character of those witnesses, 
and the mode in which they gave their testimony. Upon these circum¬ 
stances a tribunal sitting at a distance cannot be so competent to decide 
as the tribunal who heard the evidence and saw the witnesses. 

******* 


PRIVY COUNCIL. 

The 2 Ql 7 t November , 1836. 

PRESENT : 

Lord Brougham, Mr. Baron Parke, Mr. Justice Bosanquet, T. Erskino, and Sir A- 

Joknston. 

Motee Lall Opuduiya,* 
versus 

J UGGURNATH GURG, 

On appeal from the Sudder Dewanny Adawlut of Calcutta. 

Onus Probandi — Eazeenamah — Fraud — Duress — Evidence. 

Where an appellant alleges that a Razeenamah was obtained from him by duress or fraud, 
the onus is on him to prove his allegation. Mere possibility or probability that there may 
have been snch an origin of the transaction, is not sufficient to entitle a Court to set asid® 
the Razeenamah. 

Where also an appellant complains that he had not an opportunity of giviag his evi¬ 
dence to the Court below, it is for him to shew that he had tendered evidence which the 
Court had rejected. 

Lord Brougham.— We shall not trouble the respondent upon this 
case. We are of opinion, in the first place, that the onus of proof lies 
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clearly upon the appellant; the affirmative of the question, was or not 
this razeenamah obtained by duress. Fraud also is mixed up in this 
question of duress, but it is principally a question of duress, whether or 
not there was a conspiracy by these persons to obtain from him this re¬ 
lease, and we are of opinion (as indeed there is no occasion to argue that 
point) that the onus lies upon the appellant to satisfy the Court here, 
as it lay upon him to satisfy the Court below, that there was such duress 
or fraud through which the razeenamah was obtained. It is not suffi¬ 
cient to say that there is a ease of doubt; that it is not perfectly clear 
that the man is a free agent, that there may be suspicions ou the con¬ 
duct of the other party ; that there is a possibility, and that there may 
be ground for the conclusion that it was uot his own act. That is not 
sufficient. Mere possibility, or even, to • go further, probability, that 
there may have been such an origin of the transaction, is not sufficient 
to entitle the Court to set aside this razeenamah. Now we are of opi¬ 
nion that the evidence is not enough, that there is not sufficient to sa¬ 
tisfy us and ought not to have satisfied the Court below, and, conse¬ 
quently, we think that the right conclusion has been come to. 

The other point that has been taken is, that the question before the 
Court below, aud brought by appeal before us, is, whether or not there 
was ground for further enquiry, and that the Court below did not give 
an opportunity to the parties to adduce all the evidence that they were 
in possession of? Here, again, we are of opinion that the proof lies upon 
the appellant, and that he complaining that he had not an opportunity 
of giving his evidence to the Court below, it is for him to shew from 
these proceedings, that he was ready to produce evidence and offered that 
evidenee, and that the Court rejected it. Now we are of opinion that he 
has not made out that, that he has uot proved that he made that tender, 
and that the Court rejected it. On the contrary, taking the statement 
which we have of what took place below, principally from that on which 
both parties most rely, as well as upon the more formal and distinct ac¬ 
count of those proceedings (namely, the statement of the third Judge's 
judgment), it rather appears that a certain mode of enquiry was pointed 
out, that a certain mode of taking the evidence was suggested, and that 
there was, I will not say, acquiescence of the parties in that, for it is not 
necessary in that ease, but that there was no objection by the parties, 
and that there was no evidence tendered by them which the Court re¬ 
fused to hear. Consequently we are of opinion that upon that ground 
also the appellant has failed; that he has not satisfied us that he tender¬ 
er 
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ed evidence which was rejected; and that, upon the whole, the trial of 
the question was substantially gone into, the only evidence which he did 
adduce having been examined by the Court, and he having had the be¬ 
nefit of that examination. Under the circumstances of the case, while 
we affirm the order of the Court below upon the ground^I have stated* 
we do not think that costs ought to be granted to the parties. 

PRIVY COUNCIL. 

The 30 th November, 1838. 

Present : 

Lord Brougham, Mr. Baton Parke, Sir T. Erakine, Sir H. JeUner, Sir S. Lushingtott, and 

Sir E. Hyde East. 

Pandoorung Bollal Pundit/ 

versus 

BalkrIshen Hurbajeb Mahajon. 

Mortgage—Equitable Mortgagee. 

To entitle a person to clalin as equitable mortgagee, it is not sufficient to show that he 
paid off the original mortgage, but also that it was his own money that was paid, and that 
he Was to Btand in the position of the original mortgagee. 

Mr. Miller and Mr. Wigrarn having been heard for the Appellant. 

Mr. Serjeant Spankie rose to address their Lordships. 

Mr. BarGn Parke. —You need not trouble yoursef j none of their 
Lordships have any doubt about the propriety, of the decree of the Sud- 
der Dewanny. 

In this case the appellant shapes his case as equitable mortgagee 
from Khateykur. 

He says he has paid oS the mortgage at their request, and he was 
to Btand in the position of the mortgagee, as if a real mortgage bad been 
.made to him. He has given proof, sufficient perhaps, that he was the 
hand that paid off the money tinder the original mortgage; but that it 
'was his own money, or that he Was to stand in the situation of the ori¬ 
ginal mortgagee, he has not made out. It depends upon the letter Ho. 8 j 
he says it is a genuine letter; that fact is not proved; there is no proof 
brought forward in favor of it, and his oWn conduct affords a strong ar¬ 
gument against him. He made originally' a very different case, and 
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never said a word about this mortgage for above a year j there is no proof 
of that document upon which he now relies. 

Lord Brougham. —The proof of that letter was a most material 
point in the case. It was, as Dr. Lushington said, very early made the 
subject of dispute by the party against whom the claim was made ; and 
whatever may be said as to the informality of these proceedings, you are 
not to make the want of form on the one side supply the defects on the 
other side, or make the mere statement, that he was ready to move, he 
taken as proof that he did make tbe motion. 

The appeal will he dismissed without costs. 


PRIVY COUNCIL. 

The 30th November , 1838. 

Sqoriah Row,* 
versus 

Rajah Enoogunt* Sooriah. 

On Appeal from the Sadder Dewanny Adawlut of Madras. 

Mesne Profits. 

Decree of Sudder Court estimating the amount of mesne profits from the average of 
two preceding years as ascertained in a former suit (the evidence in the present salt being 
unsatisfactory on both sides), upheld. 

Erskine, J.—It is not necessary in this case to enter into a const* 
deration of those circumstances which led to the present action, because 
the whole issue between the parties was, by the conduct of the Court 
itself, and by the assent of the parties, reduced to this simple question : 
“ The only point to be proved in this case is the precise amount of the 
net profits of the village of Gorasa in the years Swabhanoo and Parana.” 
By this their Lordships understand the Court to state that tbe only 
question for the parties to direct their proof to was, what was the real 
value of the property during those two years ? or, iq other words, what 
was the nmouut which the plaintiff had lost iu consequence of his not 
having been in possession of that property to the possession of which he. 
was entitled? 

The Court before whom this plaint was first brought was so dis-. 
satisfied with the evidence on both sides, that it took the extraordinary 
course of dismissing the suit altogether, making the plaintiff pay the 
costs. 


* Vide 5, W. B. (P. C.) p. 125. 
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Now, it was obyious, from the evidence before the Court, that the 
plaintiff was entitled to something, and the Court ought to have ascer¬ 
tained, in the best manner it could, what that something was; it ought 
not to have made the plaintiff- pay the costs when he was entitled to 
something ; hut, upon the appeal, the Court of Sudder Adawlut seems 
to have been dissatisfied with the great mass of evidence yiren on both 
sides, and they, therefore, agreeing with the Provincial Court that the 
evidence was altogether unsatisfactory, and not to be depended upon as to 
the actual produce, proceed to say,—“ What the value of those profits 
may be, the documents and witnesses in this case will not prove, but it 
need only be observed that the defendant himself rated the produce of 
tins very village in bis suit No. 2 of 1820 in the Provincial Court for 
the Northern Division, at Rs. 8,132-2 for two years; and the Northern 
Provincial Court, in their decree in that suit, awarded in his favour 
Us. 4,111-11-2 as the value of the profits of the year Pramadi; and 
according to the plaint, Rs. 8,342-13-7 had been paid to the plain¬ 
tiff on account of the profits of the two years, Vishoo 1821-2 and 
Chitrabhanoo 1822-3, un to the date of the decree of the Sudder 
Adawlut in the appeal suit before alluded to. It may, therefore, very 
fairly he inferred that the sum claimed by the appellant as the va¬ 
lue of the mesne profits of one year, viz. Rs. 4,121-6-9, is not consider¬ 
ably over-rated, if it be over-rated at all.” And then they proceed to 
adjudge to the plaintiff something less than would be due upon that cal¬ 
culation, after deducting from that amount 1,000 rupees, received by tho 
plaintiff’ himself. It is impossible for the Court to say that the fact of 
the defendant himself, or of those under whom the present appellant 
claims,—that the defendant himself in that suit having claimed the sum 
of 8,000 rupees for two years before, and received half of it for one year’s 
profit, and there having been double that sum paid into Court for two 
years' profit,—-that those facts did not amount to evidence to guide the 
Court, and to satisfy them that it was a fair average value, hecause 
those years in respect of which that account was taken, were the years 
immediately preceding 1823 and 1824, the profits of which were under 
-discussion. Without saying what the value of the evidence would have 
been if there had been any contradictory evidence, or if there had been 
any circumstances to shew that the value of those years was less than 
that of the preceding years, or any other circumstances, still it is enough 
to say that it was evidence upon which the Court might, in the absence 
of any other proof, found its judgment; and that it was a fair calculation 
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of the profits of the years 1823 and 2824. The Court has discarded 
altogether the evidence of the defendant as well as the other evidence of 
the plaintiff. And if their Lordships, upon looking at the evidence for 
the defendant, could see that it placed within the reach any means of 
saying how much less than that sum the produce of the years 1823 and 
1824 was worth, they would have availed themselves of the opportunity 
thus given, of correcting any error into which the Court of Sudder 
Adawlut might have fallen, in taking the amount of the preceding* 
years ; but when the evidence of the defendant is looked at, it really 
seems to be perfectly valueless, because it depends upon the testimony of 
two witnesses, Volaty Ramanapa and Volaty Honoomanloo, who state, ac¬ 
cording to their judgment, what the assessment of those two years ac¬ 
tually was ; hut they are not the persons making the assessment, they 
had no accounts to produce to corroborate it, and they are speaking at a 
distance of ten years. The first witness states he is a Mirasdar, or Cur- 
imm of Gorasa, from which it would seem he had been the person 
making out the account; but upon an examination of the evidence, we 
find he was not the person making out the account, but his younger 
brother. And all the ground upon which he builds his testimony, that 
the assessment in 1823 was Its. 950, and in 1824 Rs. 860, seems to rest 
upon what he states afterwards as a fact, that he use to see these ac¬ 
counts, when the parties had an opportunity of producing the accounts 
themselves, and the parties who made the account. The Court cannot 
receive that as evidence of the fact of the assessment having been to 
that amount : he did not make it; he borrowed his knowledge from 
seeing the accounts'only, and it therefore is not receivable as evidence of 
the actual amount of the assessment. The evidence of the next witness 
is more loose, though he states some knowledge corresponding with tho 
other witness ; he had not personal knowledge of it, and very slight 
means of knowledge ; indeed, he says,— t£ As niysell and the Gorasa 
Curnum, named Volaty Cama Raz, are cousins, and as I used to go to 
Gorasa occasionally, having a maniam there, I understood the above cir¬ 
cumstances, w which being translated, means “he and I used to talk 
them over, and that was our understanding.” But where is the cousin,— 
why was not he called ? If it was to depend upon the evidence and the 
account of the Curnum, Why was not he called ? Having made the as¬ 
sessment to prove the value, the accounts were not to be the measure of 
the value, hut the knowledge of the person making the assessment would 
be evidence, and it might be very strong evidence, of what the value wee, 
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These beiDg the only two witnesses who interfered with the con* 
elusion drawn by the Court,—that, as the value of tbe village waa 
4,000 and odd rupees in 1819, 1820, 1821, and 1822, therefore, they 
might presume it was about the same in 1823 and 1824,—it seems to 
their Lordships that they cannot interfere with the decision the Court 
have come to, in adjudging to tbe respondent that accotyit, minus the 
sum he is proved or admitted to have received 1,000 rupees ; and there- 
fore the judgineut of the Court below is affirmed, but without costs. 

Loan Brougham. —The judgment of the Court in the first instance 
gave costs in the most unaccountable way I ever saw. That judgment 
was reversed, and costs given to him of the first Court. 

Mn. Sbrjkant Spankie. —Yes, my Lord. 

Lord Brougham. —He has got the costs of all the three proceed¬ 
ings below, but no costs here. 

Ersklnk, J.—No costs of this appeal; I have already observed that 
tbe appellant had ample means of proving the actual value of the village, 
because, upon the death of Nilardy Row, the property reverted to the 
present appellant, he goes through the whole of the accounts, and an ac¬ 
count would be rendered by the Government to him of what was receiv¬ 
ed during the time it waa under sequestration. 


PRIVY COUNCIL. 

The 17 th December , 1836, 

Present : 

Lard Brougham, Sir L. 8h*dwell, Mr. Justice. Bosauq uet, T. Erskine, and Sir A. Johnston, 


Sorabjee Vacha Ganda,* 
versus 

Koonwuejee Manikjee. 

Evidence — Account-Books. 

One party, by merely producing his own books of account, cannot bind the other. 

Sir L. Shadwell.— On tbe 6th of April 1813, Koonwurjee Manik- 
jee, the respondent in this appeal, brought hisjalaint in the Zillah Court 
of Surat against Muujee Bhaee and the appellant Sorabjee, alleging that 
they had dealings with him, that their aocount current was regularly 
adjusted by their Gomastahs up to 186.0, aud that ou the 9th Poos-sood 
1862 there was a balance in the respondent's favor of rupees 7,182-1-60. 


• Viit 5, W. B. (P. C.) p,». 
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His claim against the defendants was for that sum, principal and Inter¬ 
est, equal in the whole to rupees 13,689-0-75; from which he deducted 
rupees 2,125 principal, and 2,070-3-6 interest, making 4,i95-3.fi, on 
the acceptance of Hormuzjee Bheemjee who, it was alleged, bad pot 
paid the plaintiff a rea, leaving a balance against the defendants of 
rupees 9,043-4-69. The defendants answered separately. The appellant 
denied having settled accounts with the plaintiff's gomastah. 

In support of his ease the respondent produced an extract from bis 
own accounts. Two letters were also put in evidence and some witness¬ 
es were examined. The inference from the letters rather was, that there 
had been separate transactions between the respondent and the appel¬ 
lant ; but there was no evidence to shew that the appellant was privy to 
the respondent's accounts. The Zillah Court, however, on the 24th of 
May 1815, decreed that the defendant should pay to the plaintiff the 
sum of rupees 7,132-1-60 according to the dufters of the plaintiff. 

The respondent, on the 17th of October 1815, brought another 
plaint in the Zillah Court against Munjee Bhaee and the appellant, to 
recover the 2,125 rupees and interest, and on the 26th of March 18l7, 
the Court decreed that the defendants should pay to the respondent the 
2,125 rupees and interest. The only evidence in that suit Was, that the 
2,125 rupees had not been paid to the plaintiff: no additional evidence 
was offered to shew that the defendants could be bound by the plaintiff's 
accounts. 

The respondent appealed to the Provincial Court against the decree 
of the 24th of May 1815, because interest had not been allowed him oil 
the sum recovered, and the Provincial Court, on the 10th November 
1815, decreed the appellant and Munjee Bhaee to pay the interest which 
had been disallowed by the Zillah Court, and the costs of the appeal. 

The appellant appealed to the Provincial Court from the decree of 
the 2tth of May 1815, but on the 23rd of July 1816 the Provincial 
Cobrt affirmed the decree. 

The appellant also appealed to the Provincial Court from the decree 
of the 26th of March 1817, but oh the 14th of April 1818, the Provin¬ 
cial Court affirmed it. 

Upon three distinct appeals to the Gourt of Sudder Dewanny Adaw- 
lut, in two of which Sorabjee was sole appellant, and in the third he 
and Munjee Bhaee were joint appellants from the three decrees of the 
Provincial Court, those decrees were affirmed with costs by three de- 
crees, two of the 25th of March 1818, and one of the 12th of May 1319, 
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The appellant, Sorabjee, has presented his appeal to His Majesty 
in Council against those decrees of the Sudder Dewanny Adawlut. It 
is observable that, if the first decree of the Zillah Court were right, its 
second decree might be right also; for the claim for the sum of 0,125 
rupees and interest rested on the same ground as the claim by the first 
plaint, and if those decrees were right, the decree of the Prtvineial Court 
upon the appeal of Koonwurjee Manikjee for the interest disallowed 
by tho Zillah Court, might be right; but if the decree of the Zillah 
Court upon the first plaint were wrong, then that plaint, as well as the 
plaint in the second suit in the Zillah Court, and the appeal of Koon¬ 
wurjee Manikjee to the Provincial Court, should have been dismissed 
with costs. 

No evidence was brought before the Provincial Court or the Court 
of Sudder Dewanny Adawlut, which was not before the Zillah Court, 
so that the decrees can only be supported, by holding that one party, by 
merely producing his own books of account, can bind the other. But 
such a proposition is utterly untenable; and the result is, that all the 
eight decrees are wrong ; that the three decrees of the Sudder Dewanny 
Adawlut Court complained of must be reversed as to the appellant, but 
without costs; and not only must the decrees of the Provincial and 
Zillah Courts be reversed, so far as they direct the appellant Sorabjee to 
pay principal, interest, or costs, but the two original plaints in the Zillah 
Court, and the respondent’s appeal to the Provincial Court, must, as 
against the appellant Sorabjee, be dismissed with costs. 

PRIVY COUNCIL. 

The 7th December, 1836. 

Present: 

Lord Brougham, Mr. Baron Parke, Mr. Justice Boaanquet, T. Erskiue, and Sir A. Johnston. 

Meer Usud-oollah also called Shah Chaman,* 

♦ 

versus 

Beeby Imaman, widow of Shah Khadim Hoossain. 

Evidence (Test in cases of conflicting)—Registration under Section 
20, Regulation XXXVII. 1793— Presumption. 1 

There is no better criterion of the truth, no safer rule for investigating cases of conflict¬ 
ing evidence where perjury and fraud must exist on the one side or the other, than to oon* 


* Vide 5, W, R, (P. C.) p. 26. 



aider what facta are-beyond dtywt#, and to esuniotf wfaidbof the two, omw h«t mmiSfy wftfe 
those feota, according:,**) the ordinary oottrae of human affirin and the'uaoal lubita oflif*. 

The. net of registration after a proclamation under See. 20, Regulation 2LXXVI1. 
amounts to a publioj open, and notoriout assertion of title on the one aide, and the omiMtott 
“ to register, unexplained by proof of the ill-health of the claimant, or abeenee in » distent, 
country, or ignorance, afforde an equally strongpresumption of the non>exiatanoeof aay . 
title on the other. 


Ma. Baron Parke. —Their Lordships ase called upon in thin naa n to ' 
pronounce their opinion on a single question of fact with respect to which? ; 
however, there is a great mass of documentary and parol evidence' on 
both sides, and conflicting decisions of the Provincial aad Sudden 
Dewanoy Courts, between which we are left to decide without much as*, 
sistance iu investigating the truth from either. We must, therefore, 
determine for ourselves, in the best way. we are able, upou the evidence, 
oral and written, which was adduced on both sides, and.which has been 
laid before us and <very elaborately discussed. 

The plaintiff, the appellant, seeks by the original suit commenced 
in 1813, to recover from the defendant a property, of whioh he waa then 
in possession. This circumstance alone throws upon him the burthen of 
proof. He was bound to shew to the satisfaction of the Court, that ha 
had a just title to the possession. The nature of the property is notr 
very clearly explained, but it is certain that it bad the character of real 
estate, being a part of the land revenue of a certain district originally 
granted by the Mogul Government for religious purposes, or rather bar* 
thened with- a religious obligation, and subject to it, to be enjoyed by 
the grantees for their own benefit. This property is denominated a 
muddud mash. It had been undoubtedly in the actual possession 
of those under whom the defendant claimed, and of the defendant 
herself, prior to and-since the year 1761 downrto the commencement of 
the suit. The plaintiff deduced no title to himself by proof of any con¬ 
veyance from the original grantees of the Moguls, or from*any of the 
persons who* had been in possession ; he was obliged therefore to eland 
on the ground that the possession-of the defendant and her predecessors 
was legally his own, and that the persons in the actual occupation or 


receipt of the profits were his agents, and received them on hie. account* ■ 
The single question of fact was, in effect, the only question in the ends#. 


and the plaintiff was bound to prove the affirmative. Tbe courae 



he took for this purpose was, in the first instance, to prove- 



witnesses payments of money by Meer Ghoiam Kullendar, whowasia 


possession prior to and sboafc 1X6<H and by Beeby Senut, who 
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]y occupied. Those made by her were stated to have been in 1776 or 
1777, on the occasion of the plaintiff’s marriage, also in 179*3 and 1802, 
and such payments in all amounted to between ten and eleven thousand 
rupees. He also gave evidence of the expenses ol‘ the plaintiff’s marriage 
having been defrayed out of the revenue, and that the ceremony was 
performed in 1777, when he acted as Malik or owner; ^nd the like on 
the occasion of the marriage of a son (whether the same or a different 
one is left uncertain) in 1793 and 1812. One witness spoke to an act 
of ownership in the plaintiff'or hi-, father in ITS!!, Beeby Zcnut having 
restored, by his order, the witness’s father to a house from which he had 
been removed; and several others deposed to declarations of Moor Gholum 
Kullendar and of Beeby Zcnut on different occasions, and particularly 
in 1776 and 1777, and even by Shah Kbadim 11 onssain in 1812, that 
the plaintiff was the real owner of the mash, and the ease was then 
closed. But in a subsequent stage, and a very short time before the 
judgment was given, the plaintiff’ gave mere parol evidence, and pro¬ 
duced three letters appearing to be under tht> sed of Beeby Zcnut. each 
recognizing the plaintiff’s title and that of his father, and be exhibited 
six copies of papers from the Court of Bhaugulpore, one ol which pur¬ 
ports to be a deed of relinquishment from Beeby Boodlmn to Beeby 
Zenut in 1767, a darkhast or petition from Beeby Zcnut for the manage, 
ment, dated in 1762, and a grant of the management accordingly. The 
last, if genuine, and duly proved, would have been decisive in the plain¬ 
tiff’s favor; but these six documents were considered by the Sudder 
Court as forgeries, and upon that assumption the decree of that Court 
was founded. A gieal suspicion undoubtedly attaches to them. But 
it is not necessary to discuss the question whether there was sufficient 
proof that they were actually forged, because, at all events, the copies 
were inadmissible, for there was no evidence of a search for the origi¬ 
nals. These six papers must, therefore, be altogether dismissed from 
the case for that reason, and it must rest, on the part of the plaintiff, on 
the other documents and the oral testimony. 

On the other hand, the defendant called many witnesses to prove that 
she and those under whom she claimed, acted and were always treated 
as the owners of the mash, that the plaintiff and his ancestors were 


never supposed to be so, aud several deeds were put in proving-a dealing 
with the property from a very early period. There were two mort¬ 
gages from Meer Gholam Kullendar in 1756 and 1761, shewing that he 
was then acting as owners. In 17G5 Beeby Boodlmn mortgaged tho 
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propeity. A deed was then put in of the date of 1768, dividing-the 
whole between Bee by Zennt, to whom eight .'-hares weie assigned, and 
Beeby Noorun, who took seven. That both were subsequently in posses¬ 
sion was proved by their joining in a lease in 1775, and by one leasing 
in 1782 her seven shares, and the other mortgaging her eight shares iu 
1783. This possession of both is shewn by penvatmas to have conti¬ 
nued in 1780, and is said to be an absolute possession; and there is pa¬ 
rol evidence on the cross-examination of the plaintiff's witness, Mahto, 
and the examination of the defendant's witness, Bux, that both were at 
one time in possession, for the latter mentions that there were two cut- 
cherries. A conveyance was then proved of Beeby Noorun's share to 
Beeby Zemifc in 1789; after which, in 1791 and 1793, 1 be latter leases 
as sole owner, and conveys the whole, in 1799, to Shah Khadim Hoos- 
sain, her nephew, of whose actual po.-sessiou in 1791< parol evidence was 
given ; and tour leases, two of the subsequent dates of 1799, 1800, and 
two of 1805, were produced, all purporting to be made by Shah Iioos- 
saiu alone, and proving that he acted as owner from that time. 

From this outline of the defendant's case, so far as I have stated, 
and without adverting to two important facts, which I shall afterwards 
notice, it appears that a title is deduced from Beeby Boodhun to the 
defendant, and confirmed by regular acts of ownership exactly corres¬ 
ponding with the documentary title. On contrasting this ease with the 
plaintiffs, several observations occur in favor of its truth. So far, indeed, 
as relates to the acts of owneiship of Beeby Zenut, it is not absolutely 
inconsistent with the plaintilFs ease, which admits her to be in posses¬ 
sion, ami being so, she might deal with the state by leasing and mort¬ 
gaging it as her own ; but the acts of ownership of Beeby Boodhun and 
Beobv Noorun arc altogether inconsistent, and cannot be explained 
upon the plaintiff's hypothesis, and they are very distinctly and satis¬ 
factorily proved. Again, the admissions of title sworn to as having been 
made by Moor Gholam Kullendar aud Beeby Zenut and Shah Khadim 
Hoossain or Borge, are wholly at variance with their solemn acts; for 
these declarations arc said to have been made about the very times 
that these persons were actually conveying the property as their own, 
and it is impossible to suppose that, when they were acting as owners, 
and in their own right, they should be admitting to witnesses that 
they had no right at all. Much greater credence is to be given to 
their acts than to their alleged words, wbieh are so easily mistaken or 
misrepresented. As to the proof of payments, their amount is small 
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compared to the actual revenue j and it may be true that, considering 
the connection of the families (for the plaintiff married Beuby Zonut’s 
niece), money has been occasionally sent as an act of bounty, and the 
expenses of the marriage of the plaintiff may also have been defrayed, 
in part or in all, by her. But if the proceeds of the mash had really 
belonged to and been remitted to tbe plaintiff down to^he commence¬ 
ment of tbe suit, which the plaintiff alleges, whatever difficulty there 
might have been to have proved such payments at a more remote 
period, there certainly would have been none in giving abundant evi¬ 
dence, in recent times, by numerous living witnesses ; but the proof, 
instead of growing stronger, becomes weaker, tbe nearer we approach 
to the present period, and no remittances whatever are shewn to have 
occurred since 1802. 

The restoration of the witness Mali to *s father in 17S3 by Beeby 
Zenut, at the request of the plaintiff’s father, may have a foundation in 
truth, without leading to the inference that the father was the malik • 
and it is to be observed that it is at variance with a fact asserted by 
other witnesses of the plaintiff, namely, that in 1770, seven years be¬ 
fore, the plaintiff himself was the owner of the property. 

I proceed to the written evidence. The three letters alleged 
to be from Beeby Zenut are open to much observation ; they were 
brought forward late in the case, after the plaintiff’s vakeels had closed 
their cause, the last of them on the very day of the decree, when the 
opposite party had uo opportunity to contest their genuineness, and that 
was not proved, except bv the similarity ot the impression of' the seal 
with that of a seal produced by the defendant. 

The first of these letters, which, according to the testimony of a 
witness named Gholam Hoossain, was written in 1703, is addressed to 
Mahomed Meer as the malik, whereas it is proved by several of the 
plaintiff’s witnesses that the plaiutiff himself filled that character in 
177G. The second, dated 1797, might, if' true, have been confirmed by 
the production of the account therein leferred to; and if it had been 
really written by Beeby Zenut to the plaintiff, it is singular that, after 
the strong entreaties it contains that the plaiutiff would come over on 
account of her age, infirmity, and failure of sight, he should have per¬ 
mitted her still to continue his agent till her death, which happened 
. nine years afterwards. 

The third letter is open to no observation peculiarly belonging to it, 
but all are very inconsistent with the solemn acts, leases, and mortgages, 
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proved on the other side on corresponding dates, a lease in 1765 by Beeby 
Boodhuu, in 1796 by Beeby Zenut, ami a conveyance by the latter in 
1796 to Shall lvhadim Hoossain of all his estate. 

We should therefore feel little difficulty in deciding on which 
side the truth lay, if wc had nothing else to guide our judgment than 
the comparison of these conflicting acts and declarations, parol and 
written, on one side and on the other , but we are not thus eoniined. 
There are some other facts which are established beyond all possibility of 
doubt, and there is no better criterion of the truth, no safer rule for in- 
vestigating cases of conflicting evidence, where perjury and fraud must 
exist on the one side or the other, than to consider what facts are 
beyond dispute, and to examine which of the two cases best accords with 
those facts, according to the ordinary course of human affairs and the 
usual habits of life. 

Now, there were two facts most distinctly established. The first 
was, that in pursuance of a notice given according to Regulation 
XXKVll. 1793, Section 20, Shah lvhadim Hoossain, in 1797, entered 
his claim in the public records as the owner of this tnash, deriving his 
title by grant or tumleek-namab from Beeby Zenut, dated in 1796, and 
no proof was given on the part of the plaintiff that he ever was, or claim¬ 
ed to be, registered as the owner, The second fact was that, although 
the plaintiff's ease proceeded on the ground that Beeby Zenut and fehah 
Khadim Hoossain wore in possession as his agent, and accounted to him 
for the profits, yet he produced no single account-current or duf’tar for 
any part of the tune. Those two facts, then, being undoubted, we have 
to consider whether Hie case on the part of the plaintiff can he reason¬ 
ably reconciled with (hem. If that case wen? true, is it likely that the 
claimant, who lived fifty or .sixty miles from Patna, would have abstain¬ 
ed to bring forward his claim on so important an occasion as that which 
occurred, when the Government called upon all persons having title to 
property of this description to appear and enter it on public Registers, in 
order to prevent its being forfeited to the Government ? This fact is 
most important, not because the Registers themselves are at all of'the 
nature of conclusive evidence of title (for the Regulations provide 
against that,) but because this act of registration after a proclamation 
amounts to a public, open, and notorious assertion of title on the one 
side, and the omission to register, unexplained by proof of the ill-health of 
the claimant, or absence in a distant country, or ignorance, afford an 
equally strong presumption of the non-existence of any title on the other. 
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Aj-uin, if the plaintiff was for near fifty years the owner, having- either 
the whole of the mash or the surplus of its revenues, after satisfying- the 
supposed religious purposes for which it was given, is it to be believed 
that he would not have had a regular annual account, at all events some 
occasional statement, from his agents, ol the receipts and disbursements? 
and we have the means of knowing, from the assistance wa^receive at 
this Board from persons conversant with the subject, that the natives 
are particularly exact in keeping written accounts. 

For these reasons we are of opinion that the weight of evidence is 
in favor of the defendant, and that the claimant has by no means satis¬ 
fied the exigency of the law, which throws on him the burthen of proof. 
We therefore affirm the decree of the Sadder Dewanny Adawlut, and we 
are of opinion that it must be affirmed with costs. 

Loud Brougham. —Did the appellants sue in forma pauperis ? 

Mil. Miller. —1 am not aware, my Lord. 

Judgment affirmed with costs. 

PRIVY COUNCIL. 

The S Ih February, 1837. 

Present : 

Lord Brougham, Mr. Baron Parke, Mi Justice Vaughan, T. Eiskine, Sir E Hyde East, 

and Sir A Johnston, 

Biiaee-Ciiund and Koosal-Cuund,* 
versus 

PlJRTAB ClIUND. 

On appeal fiom the Sudder Dewanny Adawlut at Bombay. 

Limitation (Section 13, Regulation I. 1*00, Bombay Code)—Offer of 
Compromise—Residence of Defendant in Foreign Territory . 

The offer of a specific sum of money hy way of compromiHe, in no way involving an 
admisa’on 'of the justice of the plaintiff’s demand further than what may be inferred from 
tjie offer of any compromise (an inference which is never permitted), cannot bring the plain¬ 
tiff within the exceptions in section 13, Regulation I. of 1800' of the Bombay Code, under 
which a suit is barred by limitation if not brought within 12 years from accrual of cause of 
action. 

The defendant’s residence beyond the limits of the E. I. Co.’s Courts is not a good and 
sufficient cause, within the meaning on the same exceptions, to excuse the plaintiff’s delay 
in suing beyond the 12 years. 


* Fide 5, W. R. (P. C.) p, 81. 
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Right IIon'ble T. Eeskine. —This wae an appeal from a decree of 
the Sudder Dewanny Adawlut at Bombay, which formed the last of a 
series of proceedings in the Court of that Province upon the question 
now pending for the final decision of His Majesty in Council. 

The first of these proceedings was a complaint filed in the Zillali 
Court at Surat, in the year 1819, against Roop Chund, since deceased, 
by the present respondent, Purtab Chund, suing informd pauperis, in 
which ho claimed, as heir of his late uncle Pan a Chund, deceased, the 
sum of 3,477 sicca rupees, and an equal amount of interest upon a imte- 
of-hnml, aliened to have been yiven by Roop Chund, in the year 1793 to 
Koorum Chuiul. the partner of ihe respondent's uncle, Pana Chund, to 
secure the amount of the balance then due from Roop (’bund to the 
paitnoihliip. After several intermediate proceedings in the Zdlah Court 
and in the Sudder Adawlut, which it is not necessary to particularize 
{during which the defendant Roop Chund died, and the present appel¬ 
lants intervened, and were admitted to defend the suit', the cau«e came 
on before the Zdlah Court for final hearing on the 14th of February 
1823. The defence set up during these proceedings by Roop Chund, 
and afterwards by his heirs, was, first, that Roop Chund never owed 
an}'thin^ to Pana Chund or Koorum Chund. Secondly, that the note 
produced had been fraudulently obtained from the widow of Koorum 
Chund by the plaintiff, who bad no legal interest therein, or right to 
sue thereon. Thirdly , that the supposed cause of action had arisen more 
than twelve years before the commencement of the suit, and was, there¬ 
fore, barred by the Regulations of the Company. 

In reply to the first defence, the plaintiff relied upon the produc¬ 
tion of the books of account and the note. In reply to the second de¬ 
fence. it was stated that, after the death of Koorum Chund, and the res¬ 
pondent's uncle, Pana Chund. he, the plaintiff, came *o a settlement of 
the partnership accounts with the widow of Koorum Chund, who, having 
received from him her dues, gave him a deed of release, whereupon he 
took possession of the dufitar and the note as having the exclusive right 
to them. In reply to the third defence, he relied upon the fact that the 
note was executed at Poonah, where Roop Chund resided, and that he 
had never been at Surat since, until just before the commencement of 
the suit; and further, that Roop Chund on his arrival from Poonah in 
1819, had admitted the justice of his claim, and had offered to pay a 
sum of money by way of compromise. 

The widow of Koorum Chund was examined upon interrogatories 
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exhibited by the direction of the Court, aud stated in substance that 
the note had no reference to any partnership concern between Koorutn 
Chuud and the plaintiff’s uncle Pana Chuud, but was given for money 
due to her husband alone, and that the release was executed by her 
without reading it, and was intended to relate only to charities and 
other like expenses. That at the time she executed it, sjie did not give 
the note to the plaintiff, but that he stole it, together with her books 
and papers. 

The Zillah Court, upon consideration of the whole case, was of opi¬ 
nion that the evidence of Koorurn Chund’s widow was fatal to the plain¬ 
tiff’s claim, and also that the plaintiff had not shown in proof why the 
Statute of Limitations of twelve years should not bear upon his case, and, 
therefore, passed judgment against the plaintiff’, aud decreed that one- 
half of the fees of the defendant’s vakeel should be recovered from the 
defendant, aud the remainder from any property that might be found 
to belong to the plaiutiff, and the fees of the plaintiff’s vakeel should 
also be recovered from any property found to belong to the plaintiff. 
The cause was carried back by appeal to the Sudder Adawlut, before 
which fresh evidence was taken, relative to the several questions raised 
before the Zillah Court, and on the 3rd of Juno 1823, the Second Judge, 
before whom the cause was beard, recorded Lis view of the ease, deliver¬ 
ing his opinion, for the reasons thereiu stated, that the decision of the 
Zillah Judge should be reversed, and the amount of the note with in¬ 
terest and costs in both Courts should be awarded to the plaintiff 
below and their appellants, and referred the case for the consideration 
of the full Court. And afterwards, on the 26th of the same month, the 
rest of the Court, after considering the documents and proceedings, con¬ 
curred generally in the view taken by the Second Judge, and determined 
to reverse the decree passed by the Zillah Court at Surat, and decreed 
that the sum of 6,954 sicca rupees 3 auuas be paid to the appellant by 
the heirs of Hoop Chuud, with full costs in both Courts. 

Against this decree the present appeal has been lodged, and the 
case was argued before this Board on the 7th of December last, when 
the Counsel for the appellants insisted— first, that the respondent had 
made out no right of action against Roop Chuud or his heirs; secondly, 
that, as the supposed cause of action had arisen beyond the jurisdiction 
of the Court at Surat, and as the defendant Roop Chuud was not 
resident within it as a fixed inhabitant, but had only come to Surat 
for a temporary purpose, the Zillah Court had no jurisdiction in the 
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case; and thirdly, that the plaintiff's right of aetioif; if it ever existed, 
had beeu barred bv the lapse of time. 

Their Lordships intimated their opinion in the course of the argu- ; 
rnent, that the plaintiff’s title to sue, unless lie had been barred by the 
lapse of time, w;vs sufficiently established by the evidence, and that ao 
the heirs of Roop Chund had intervened in the suit, and there was no 
evidence that they were resident at Surat, where Roop Chund had ’ 
formerly lived, no objection could be raised by them to the jurisdiction,. 
especially as no such point was made by them in either of the Courts 
abroad, where the fact could have been .easily ascertained. it is,, 
therefore, unnecessary to say anything now upon those points, and the 
less ?o because their Lordships are of opinion that upon the third ob-. 
p otion the decree of the Sadder Adawlut must be reversed, and the 
plaintiff's suit dismissed. That objection was founded upon the first, 
Regulation of the Governor of Bombay, confirmed in Council in August 
j S()0, for the institution of a Court of Justice in f Surat. 

l>y the lUth Article of that Regulation, the Judge of that Court 
is prohibited bearing, trying, or determining the merits of any suit 
whatever, against any persop or persons, if the cause of action shall have 
arisen t welve years before any suit shall have been commenced on ac¬ 
count of it, unless the complainant cap show by clear and positive proof 
that he had demanded the money or matter in question, and that the 
defendant had admitted the truth of the-demaud, or promised to pay the 
money, or that he directly preferred his claim within that period for the 
matter in dispute, to a Court of competent jurisdiction, to try the de¬ 
mand, and assign satisfactory reason to the Court why he did not pro¬ 
ceed in the suit, or that either from minority or some other good and 

' . , , i 

sufficient cause,' he had been precluded from obtaining redress. In this, 
case the cause of action arose twenty-seven years before any suit was 
commenced. Unless, therefore, the. respondent can bring himself within 
one of the exceptions to this prohibition, the dismissal of the complaint 
by the Zillah Court of Surat must be held to have been right, and the 
decree of the Sudder Adawlut erroneous. The respondent contended, 
and the Suddcr Adawlut decided, that the case was brought within two 
of the exceptions —first, that the defendant had admitted the truth of the 
demand; and secondly , that the plaintiff was prevented by the*defen¬ 
dant’s continued residence at Poonah, where the note was given, from pro¬ 
curing ti settlement of the bond, and that he had thereby shown that by 
a good and sufficient cause he had been precluded from obtaining rcjressr; 1 
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Tlie evidence upon which the supposed admission by ltoop Chund 
of the truth of the plaintiff's demand rests, is to be found in the deposi¬ 
tions of Koosal Chund, Tarar Chund, Sjind of Wugt Chund, Juy Chund, 
taken before the Suddcr Adawlut, and printed in the 23rd and 24th 
pages of the Appendix D. But when this evidence is examined, it will 
be found to amount to no more than an offer of a specific sum of money 
by way of compromise, in no way involving an admission of the justice 
of the plaintiff’s demand further than what may be inferred from the 
offer of any compromise, an inference which is never permitted, and 
which in this case would be most unfair, when the action was commenc¬ 
ed while the defendant was absent for a temporary purpose from his 
usuJl placfe of business, to which lie was anxious to-return. Their Lord- 
ships, therefore, are of opinion that the facts stated by those witnesses 
ought' not to be taken as proof of any admission by the defendant of the 
truth of the plaintiff's demand, so as to take the case out of the prohibi¬ 
tory Clause o£ the 13th Article of the Regulation. The only other 
ground upon which the plaintiff seeks to be exempted from the effect of 
the prohibition is the continued residence of the defendant at Poonah. 
But no evidence is to be found in any of the proceedings to show that the 
plaintiff might not, by adopting proper steps, have obtained redress in the 
Mahratta Courts at Poonah. It was stated, indeed, in the course of 
the argument, that it was useless fo/a poor man to commence any pro¬ 
ceedings against a wealthy opponent in the Peishwa’s Court; but their 
Lordships cannot, in the absence of all proof, judicially assume this as a 
fact. It was also urged that the decision of the Sudder Adawlut might 
be taken as evidence of the opinion of the Judges of that Court, w1m> 
must be presumed to "know how justice was administered in the Native 
Courts, that the plaintiff could not have procured redress there if he had 
attempted it. But the Second Judge, who alone gives any reasons for the 
decree, does not assign this as the reason why the plaiutiff was prevented 
obtaining an earlier settlement of the bond at Poonah, and we have upon 
this fact the opinion of the Zillah Judge the other way. Their Lord¬ 
ships, therefore, are of opinion that they ought not to adopt these vague 
surmises as a substitute for the clear and positive proof required by the 
Regulation in question. 

If their Lordships had found that, by a train of decisions in tbo 
Counts abroad, the residence of the defendant beyond the limits of 
jurisdiction of the Company's Courts had been considered a good and 
sufficient excuse , for the complainant’s delay beyond the twelve years. 
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they would have considered themselves bound by a practice upon which 
the plaintiff might have been fairly presumed to have relied, and the 
ease was allowed to stand over for the purpose of enabling the Counsel 
of the respondent to produce any such decisions, but none can be found. 
In the absence, therefore, of proof and authority, their Lordships can 
find no principle on which they can determine that the residence of Roop 
Chnnd at Poonah afforded such an obstacle to the plaintiff's earlier re¬ 
dress, as to exempt him from the effect of the prohibition under discus¬ 
sion. The learned Counsel for the respondent relied vey much upon a 
decision in this country, in the ease of Williams r. Jones, 13, East, R. 
439. But the point argued and decided in that case was essentially dif¬ 
ferent from the question now under discussion. In that ease, the plain¬ 
tiff’s claim was clearly brought within the express exception of the Sta¬ 
tute, but it was contended that his right of action was gone, because by 
the adoption of the Statute of Limitations in India, where the contract 
was made, his remedy had been barred there by the lapse of time, and 
the decision of the Court proceeded upon the ground that as before the 
Statute of Limitations the plaintiff’s right of action in this country had 
no limit, and as the circumstances of the case exempted it from the ope¬ 
ration of that Statute, his remedy could only be barred by the extin¬ 
guishment of his right: and as the adoption of the Statute of Limitations 
in India could only bar bis remedy there, but did not extinguish his 
right, his remedy in this country remained unimpaired. 

Here the only question is, whether the plaintiff's case brings him 
within the exceptions ; namely, whether he has shown, by clear and posi¬ 
tive proof, that either from minority, or other good and sufficient cause, 
he had been precluded from obtaining redress. 

Their Lordships are of opinion that no such case has been made out, 
and will, therefore, recommend His Majesty to allow this appeal, to re¬ 
verse the decree of the Sudder Adawlut, and to affirm the sentence of 
the Ziilab Court. 
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PRIVY COUNCIL. 

The 10th May, 1847. 

PUESBNT : 

Lord Wynfwd, Lotd Jiiotighatn, Mi-. Juuticn 1'-oaani|ucl, Mr. .luaticc Eiskine, Sir E. JJyd-j 

East, anil Sir A Joliuston. 

Pjktamheu Manlimkiv* versus Motkxcuund Ma^kjek. 

« 

Ou appeal fiom the Sudder Dewanny Adawlut of Bombay. 

Evidence (.Alterations in instrument)—Practice of Privy Council (in cases 
of appeal from concur rent judgments}.— Slate meat of a fact htj a 
Court ccfncluiire. 

If ;vu instrument on which a case depends, should uppmr to Lave boon altered, it can 
not l>e icee-veil in evidence or be acted upon till it is most satisfactorily pioved by all the 
subscribing witnesses at the least and other evidence Chat the alteration was made an teen 
dently to the signature. 

The i J ii vy Council, iu cases depending upon facts which have received tin: concnrnrg 
judgments of two Couits in India, will not set aside the last judgment unless it can see veiy 
clearly that that judgment is wnmg 

When a Court of Justice states a fact, that fact is conclusive in the case. 

Loud YYykfoiiij.— This is, in fact, an appeal against two judgments : 
the judgment of the Zillah Court confirmed hv the Sudder Arlawltif, 
the latter Court making no observations, hut merely eoitfirming the 
judgment given by the Court below. 

The question depends entirely upon facts, and in a ease coming be¬ 
fore this Court, depending upon tacts which have received the judgments 
of two Courts in India, this Hoard ought not to set aside (he last judg¬ 
ment, <unlcss it r:ui see very clearly that, that judgment, is wrong. It, 
must be most completely satisfied it. was wrong and inconsistent with 
the iustiee of the case, and against the fads. So far from that being 
the ease in the present eu«e, I believe their Lordships iu general are of 
opinion that, if those facts had been presented to us in the first instance, 
we should have pronounced the fame judgment-pronounced by the two 
Courts in India.. This ease depends upon an instrument T will read :— 
“I, Motee Chuml Mariikjee, pass this writing to you, Pet-amber Ma¬ 
ui kjee. In the money transaction for the district of Petlad with the 

.Petels Joy-bhace, Samul-bhaee. and Wnsta-bhace Kshwun-dns, the pdr* 
sons mentioned below have shares as follows. Bhut Tricum-jee Wus- 

* 

sum-jee has five and a half annas, of which Jumna-dns Sunkur-lal and 
Beehur Joeta have shares. Rut.un-jec Kalian-das, who has- a s-hop at 
Ahmedabad, two annas in the rupee. You have five and a half annas 
iu t.he rupee, of which I have a fourth share with Jumna-das Mankur-lal 
and Beehur Joeta. The remaining t.hico annas in the rupee belong to 

* Vi.ie \v. H. (H. C.) p. 53. 


t 
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Nursai-bhacc Petamber-das’s bouse, in which Kutun-jee Kulian-d|is lias 
half (one and a half), and you have half of the remaining three annas 
• and a half, and I the other, being three quarters of an anna each.' lit 

i 1 

this house 1 have a fourth share. As is above stated, sixteen annas or 
one rupee among four persons.” On the back of this agreement a paper 
was pasted, containing an endorsement in the hand-writing of the res¬ 
pondent : “Was divided whatever sum have been received, each partner 
taken his share. Besides this, three thousand five hundred rupees 
(3,500) is due to you by the bouse at Dahoor, which you can take when 
the money comes from Voonah, but this money is entered in another 
hook. Until the money arrives from Poonali, J shall give you interest 
at the same rate as I usually do.”—(Signed) Paruk Motee-chund Ma¬ 
li ikjee. 

It. appeals to be subscribed by the respondent in this case, and it 
appears to he witnessed by the Pundit Hurry N.irain, and it is enough 
for ns to say ho has given evidence to prove the signature was formerly 
affixed to it. 

Tt is further witnessed by other parties, but Hurry Narain is the 
only one who says he saw the defendant execute that deed ; Hone of the 
other witnesses say that. It is enough to refer to the judgment of the 
Court below, without going through the circumstances of the ease, for 
when a Court of Justice states a fact, that fact is conclusive in the case ; 
if a Judge at nisi /win ft states a fact, the Court above will not suffer that 
fact to be enquired into, but lakes it upon lij.s statement. 

Let. ns see what the Zillah Court says upon the subject: “ On ex¬ 
amining this paper it appears that part of the original paper has been 
cut off, and four lines just above the signature written on the hack of it; 
these four lines and the signature are written iu a different hand-writing 1 
from the first part of the document. The Court, in order to have this 
point well ascertained, thinks it necessary to shew it to some bankers!, 
and a question is put to the following bankers.” But J beg to observe, 
that the Court found that instrument had been mutilate din the manner, 
stated upon their own view of it without the assistance of the hankers; 
and that in my opinion gets rid of the objection made to these persons 
being called in, for wc get the fact here stated that the instrument bad*' 
been mutilated iu the manner, mentioned, by cutting off a part *>f the 
paper; and writing upon it, the paper containing the four lines as it is 
stated at the back ; but as it is printed at the bottom of this paper, it 
is most material that wc should take notice that only one subscribing 
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witness saw this signed, the other three witnesses did not. I put the- 
Pundit Hurry Narain oat of the question. If you attend to his state¬ 
ment, it is clear he did net see it. But I do not give much effect to 
that, as.it is not on oath; hut of the four witnesses only one of them saw 
this paper signed, and putting that witness out of the question, why may 

not some very important lines have been cut off from the Original docn- 
««• * 

merit? Cutting the paper olFentirely, so that the signature which was 
at the bottom of the first paper might be added by introducing another 
paper with those four lines upon it, and the genuine signature applicable 
to a different transaction is appended to this paper, which is in this state, 
and but for the evidence of this one witness there is no testimony in 
this cause whicli goes the length of disproving that circumstance. Now 
is there any Court in the world that would receive such an instrument 
cut in the manner that this is, without more satisfactory evidence than 
has been produced ? If a plaintiff produces a bond in this country, or 
any other instrument which appears to have been altered, the Court will 
not receive it or act upon it till it is most satisfactorily proved by all the 
subscribing witnesses at the least, and other evidence, that that altera¬ 
tion was made antecedently to the signature ; there is no such evidence 
here, and this is the whole of the ease of the plaintiff below. 

There is a circumstance I ought to take notice of : an Ameen of 
Police says the defendant admitted he was a partner in the house, but 
I cannot admit that that is sufficient to buoy up an instrument that is 
beaten down by all the faets that appear. 

Under these circumstances, the Court, so far from thinking they 
have that satisfactory evidence that will enable them to reverse two 
judgments in India, where the Judges bad an opportunity not only of 
hearing the witnesses, which is a great advantage they have over us in 
that respect, and where they had an opportunity of saying this instru¬ 
ment, for though au English Judge might not have understood the 
writing, the manner in which, these alterations were made might have 
given us strong reasons for forming a conclusion with respect to this 
matter, but under these .circumstances the Court is of opinion that the 
appeal must be dismissed, and as this case on the view we have taken of 
it is founded in forgery at least, and most likely forgery supported by 
perjury, we think it ought to be dismissed with costs. 

Appeal dismissed with costs. 
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The Ylth December , 1838. 

Present : 

Lord Brougham, Mr. Baron Parke, Mr. Justice Bo Banquet, Sir T. Ersk’mo, Sir S. Lushing- 

ton, Sir E. H. East, and Sir A. Johnston. 

Soortah Row,* versus Cotaghery Boochiaii. 

On appeal from the Sudder Dewanny Adawiut of Madras- 
Evidence—Mesne Profits (limited to amount claimed.) 

The observation that the evidence of a witness proves too much is not rebutted by the 
suggestion that it cannot be supposed that the witness was suborned, for, if he was possessed 
of common shrewdness, he would not have overdone the thing and thus have given rise to 
such an objection. 

The Court cannot give more mesne profits than is claimed although a greater amount 
may be proved- 

Lord Brougham. —It appears to us that there is no sufficient ground 
for setting aside the judgment of the Court below. It is for the appel¬ 
lant to satisfy us that injustice has been done to him by the decree of 
the Court, and it lias been correctly observed, that the case of the plain¬ 
tiff was scanty in point of evidence,—to which observation an answer 
lias been made by the learned Sergeant and Mr. Moore, that from their 
situation the evidence of that which was in contest between the parties, 
namely, the kmount of mesne profits, was not so fully withiu their reach 
as it \vas within the reach of the appellant, but that there was on their 
part evidence enough,— pr’rnd facie evidence, as we should say here,— 
to go to a Jury. The other party had to consider how they should meet 
that evidence. They might have rested upon the defect of evidence; but 
it being incumbent upon the appellant to show the judgment below to 
be wrong at the time, we must see what was the nature of the evidence 
before the Court. The defendant might have left the plaintiff to prevail 
by the force" of his own case, contending that he was not called upon to 
answer it, unless it was such as if, unanswered, disposed of the case; 
hut here, instead of relyiug upon the weakness of their case, ho has un¬ 
dertaken to rebut it by evidence. Let us look then to the sort of evi¬ 
dence he has produced, and that which might have been expected; and, 
first, I' would refer to the fact of a certain witness not being called upon 
the part of the appellant, vv;bo from his situation must have been well 


Vide 5, W. R. (P. C.) p. 127. 
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acquainted with the subject matter—better acquainted than the other 
witnesses, and with the means of information within his reach. The 
next point is, with respect to the books; and whatever we may say as 
to the change., of possession of the books in the. subsequent stage of the 
cause under the decree at that early period, when this proof was adduced 
on the other sjde these books were within reach—were ii^ possession of 
the party; and the Court, I have no doubt, proceeded upon 4h is principle, 
that everything is to be presumed against the party who*keeps his ad¬ 
versary out of possession of the property, and out of possession of the 
evidence, and takes means to keep that evidence in his own possession; 
the Court, I have no doubt, looking to the circumstances of this case, 
thought that everything was to be presumed against the defendant; 
and the proof, on the part of the plaintiff', to be pressed most strongly 
against him, where he kept the other party out of possession, and 
received the rents and profits of the estate, and kept the books in 
which the accounts were recorded, notwithstanding the plaintiff; had 
given the most scanty proof of the rents and profits,—a position to 
which I do not quite accede. And there is another point to which 
the Court below must have attended, namely, that the credibility of 
the witness is shaken by the gross discrepancy, beyond all probability 
of its being founded m truth, the discrepancy between the two ac¬ 
counts, between four hundred rupees on the one side and upwards of 
twelve thousand on the other. 

The observation one cannot help making upon this evidence is, that, 
it proves, too much on behalf of the defendant who gives that suspicious 
evidence ; in answer to which it is ingeniously suggested, as it is oflen 
undev the pressure of the cause, that it cannot be supposed that the wit¬ 
ness was suborned, for that if he was possessed of common shrewdness he 
would not have overdone the thing, and thus have given rise to such an 
objection. That is a very tender argument before a Court, and too 
doubtful to justify the Court in placing any considerable reliance upon 
it, for wo do find, happily for the ends of justice, that men do fall info 
these inconsistencies, and by means thereof the fraudulent character of 
the evidence becomes apparent, lu the opinion of their Lordships, no 
reliance can be placed upon that remark to rebut the observation to 
which it is applied. 

On the other point it is necessary to say only one word ; the pro¬ 
perty in question was treated as separate property by that act On the 
part" of the,appellant to which we have been referred ; that was the only 
question ’for our consideration, and upon the evidence we are of opinion 
that there is no ground to alter this decree. With respect to the* 
damages, the Court have given the amount in the declaration j but it 
appears that/ adding the interest, a greater amount was proved, and the 
Court was restrained from giving that greater amount only because they 
could not give more than the amount in the declaration. Considering 
the circumstances of this case, we cannot avoid giving the costs. It 
has been very distinctly and very ably argued, and I am bourid to say* 
on behalf of the Court, very succinctly argued. 

Judgment affirmed, with costs. 
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PROPERTY IN LAND, IN ENGLAND AND INDIA 


(Being the, substance of a lecture delivered by the Jlon'ble J. B. 
Phrar, one of the Judges of the Calcutta High Courts at the 
Bethune Society, on the 27 tli January , 187G.) 


On inquiring into the growth of proprietary rights in land, we find 
the joint- family at its very origin. The village was at first., and still is 
in a large decree, a group of such families, often all sprung from or ap¬ 
pendant to a central family. They were seldom, however, even from the 
vciy outset, all of equal rank. 

The mode in which this came about may be taken to be pretty ac* 
curably asceitamed, for the founding of a new village in w'aste and un¬ 
occupied ground has always been a not uncommon occurrence. In the 
dais of Maim, according to the Institutes, it was quite probable in any 
given case that persons might be alive who remembered the foundation 
of flu: village ; and at the present time every settlement report sent in to 
Government will be found to furnish instances, and to describe tlie cir¬ 
cumstances, of tiewlv created agricultural communities. We shall bard- 
ly be wrong if we assume that the process which \vc sec in operation 
now-a-da\s does not diller essentially from that which gave rise to the 
village in archaic times. I imagine that one or tw r o entorprizing persons 
mote or less connected together by ties of relationship, started the little 
colony. Of these, doubtless, one would, in some special manner, be lead¬ 
er. and would together with his family after him maintain a pre-emi¬ 
nence in the new society. Next would come the family of the man who 
was the leader in, or who became charged with the care of, religious 
matters. 

Very soon other persons would he allowed to cultivate land, aud to 
have place within the ambit of the new settlement upon terms as to the 
situation of their allotment, performing work on the land of the leaders, 
and other conditions of subordination. Others again would merely ob¬ 
tain the comparatively civilized shelter afforded by the village against the 
perils of the outside wilderness, pursuing therein convenient handicrafts, 
or performing servile tasks. 

Land was not conceived of as the subject of property in the modem 
sense, qt as belonging to any individual* Each village bad its bounda* 
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ries, which early came to be most precise, and the entire space within 
these belonged to the whole village. Every family, however, appropriat¬ 
ed to itself or became the owner of the homestead which it occupied, and 
the garden or orchard attached thereto, and often too its particular tank. 
So much of the land within the village boundaries as &as needed for 
cultivation was apportioned among the recognized families. At first this 
was done merely for the year's tilling, then at longer intervals, and later 
still only on the occasions of considerable changes in the families, and so 
on. The grazing ground, the waste, and the wood-land (or jungle) was 
common to all alike. In the early days of village civilization, the agri¬ 
cultural element was comparatively small, and it was both easy and ad¬ 
vantageous that the culturable plots should be changed, as just mention¬ 
ed, at more or less frequent periods. As, however, larger areas came to 
be taken into cultivation, and increased skill and labour to be applied to 
the reclamation and culture of the soil, and non-annual crops to be grow¬ 
ing, it followed naturally that the different families ultimately got to 
retain permanently in their hands either the whole or the better portion 
of their respective allotment. 

The cultivation of the family plot was effected as a rule by the 
members of the family alone. But the leading family and the priest fa¬ 
mily, no doubt, from the beginning inherited and enjoyed much piestige 
and priority of consideration which enabled them to attain to a position 
of privilege. They seem generally to have cultivated more or less by 
servants or by the means of batai agreements. And it is not improbable 
that, originally at any rate, their servauts and batai occupants were 
drawn from the, so to speak, interloper portions of the inhabitants of the 
■village, i. e., those who could not claim their part in the village soil by 

derivative rights from the founder. 

Thus there grew to be, even from the commencement, a gradation 
of respectability and employment within the village itself ; and it is very 
noticeable that there were two privileged heads of the village, secular 
and religious. 

As population increased and became more fixed, the cultivation of 
cereals and pulses became more necessary and engrossing ; and the value 
of cattle became greater, as being both the cultivating power and tba 
means of exchange. For reasons already suggested, the recognized 
founders’ family and the priests’ families, doubtless, obtained advantages 
in the allotment of khets, both in regard to situation and quantity, and 
became the wealthiest members of the community, i, e., possessors of the 
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largest herds, and cultivators of the biggest khets with the least expendi¬ 
ture of manual labour. They were also the principal guides and directors 
of village affairs. And so it came about that to own and look after cat¬ 
tle (the symbol of wealth) was respectable, and iso to speak) the occu¬ 
pation of a gentleman, as distinguished from the manual labour of the 
field. 

After these vve have the remainder of the families entitled as of old 
right to participation in the village lands, and essentially agricultural in 
occupation. And then there is the class of relative strangers or out. 
siders, namely, artizans and petty traders, followed by a servile class, 
hewers of wood, drawers of water, scavengers. See. 

Thus far we encounter no indication that any real approach has 
been made towaids personal properly in land. We have found that each 
family in time got the right to retain continuously year after year its 
own particular plots for cultivation ; or at any rate did so for those 
which they had respectively by special .pains reduced from waste, or 
which had other peculiarities ; and we have arrived at the conclusion, 
that the leading families, out of all the families entitled to the village 
lands, got the best of it in these particulars. Subsequently, again, as 
families broke up, it came to be acknowledged that the members of each 
had a right to distribute among themselves the family khets for cultiva¬ 
tion. 

But still the proprietary conception went no further than this, 
namely, that the particular plot of land which the family or individual 
claimed was that part of the village land which he or it was entitled to 
cultivate, or to have cultivated for his own benefit. 

A further development of the social system, and a new source of 
land rights, was brought about by the attrition of village with village. 

The exclusiveness of' the Aryan family was its marked characteris¬ 
tic. In the earliest beginnings to which we can get back, to use the 
words of a recent historian of Greece, “ the house of each man was to 
him wbat the den is to the wild beast which dwells in it; something, 
namely, to which he only has a right, and which ho allows his mate and 
his offspring to share, but which no other living thing may enter except 
at the risk of life.”—1, Cox's Greece, p. 13. The same spirit can ho per¬ 
ceived animating the Hindu family throughout all its stages, even down 
to the present time ; and so it was necessarily the governing principle 
of the group of families which constituted the village, in its relation 
its neighbours as soon as it had any. 
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Each little colony or abad held itself aloof from and independent of 
all others ; jealous of its rights, and quick to resent, as well as to defend 
itself from encroachment. And as villages thickened causes of quarrel 
increased—pasturage grounds—reclamations—profitable jungle tracts—r 
fuel—thatching grass—bamboo clumps, &c., &c.—unttl at last, it may 
be said, the normal relation between the abads was one V»f chronic hosti¬ 
lity. 

Collision on these points led to fights in which, uo doubt, the head 
of the leading family in the village was the director, and the different 
members of that family, both from their position and from their com¬ 
parative independence of manual occupation, were the principal actors. 

The common consequence of these fights was that the successful 
party not merely vindicated its own rights, but seized and occupied some 
of the best lands of its antagonist, and carried off bis herds, and so on. 
And as in those early days fighting was mainly an affair of personal 
prowess, these acquisitions were appropriated by those whose strong 
arms had won them. The conquered kheis came to belong, in a new 
sense, to the leader of the expedition, and those to whom lie awarded 
them. And we may safely assume that he appropriated to himself the 
lion's share of the captured cattle. Thus was introduced a peculiar 
cause of aggrandisement of the leading family and its adheients. Al¬ 
ready distinguished by family blood, by wealth, and by hereditary posi¬ 
tion and partial immunity from hand labour, they now acquired gieat ad¬ 
ditional wealth from the outside, became possessors of nij lands in fo¬ 
reign villages , and above all became invested with that personal influence 
and authority which attaches to successful fighters. The beaten villages, 
at first probably, only suffered the lo.'.s of the appropriated khet, and of 
the stolen herds. But this must have hud the effect of impoverishing 
some of its inhabitants, aud of increasing the numbers of the dependent 
population. So that the invaders would at once find it easy to enforce 
or procure the cultivation of their newly-acquired lauds upon bafai 
terms. But cultivation by servants, or on balui conditions was not in 
itself novel; it was only exteuded as the result of these proceedings. 
The really new ingredient of tenure which came in through them was 
the complete independence of the village community even in theory 
which characterised the victor’s retention of these lands. 

Results such as these, of course, tended very soon to give vise to 
fighting expeditions, for their own sake, and upon an enlarged scale. 
Time and distance were involved in them; and the fighters Lad then to 
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be maintained while away from home. At first this would be managed 
out of the principal man’s wealth: he assigned portions of his land to 
the more prominent among them, generally on conditions of service, and 
supported others out of bis own stores, flocks, and herds. Then the non¬ 
fighters of the primary village would contribute rations in kind. And 
next, perhaps, even before this step, each subdued village would be made 
to pay a permanent tribute of produce in kind. 

Here we have bcfoi*e us the growth of a chieftainship and a fight¬ 
ing class, mostly sprung in the first instance from the village founder’s 
family, but also including others who had won their place by the side of 
these through strength of arm. And when in this way an energetic and 
relatively powerful family had won supremacy over many villages, its 
head became a hereditary local Chief, and the lighting men constituted 
a diminutive aristocracy, most of them actually and all reputedly of the 
same blood as the Chief. The causes which led to this development 
were of universal operation; and so sooner or later, all villages fell under 
this kind of dominion, and the originally free abatis became subordinat¬ 
ed in groups to Chiefs and Rajahs. Also the Chiefs and Rajahs with 
their several little attached aristocracies, each hereditarily separate from 
their people, came to bo collectively regarded as a noble military govern¬ 
ing race, such as the Rajpoot of historical times. If the celebrated 
Rs/ialriya caste ever laid more reality than belongs to mere mention in 
I3ralimanical pages, it (and it certainly has no reality now) doubtless 
arose in this fashion. (See drowse’s Mathura, Appendix A.) 

Similarly, from those of the original settlers, who discharged in 
each abail the functions of priest and moral teacher, came the great clerk¬ 
ly race-caste of brahman. They were in thc 4 first instance generally, 
no doubt, closely connected with the head of the colony himself, and 
like him obtained advantages in the allotment of laud, and in gettin 1 '* it 
tilled for them. Thus freed from the necessity of manual toil, and de¬ 
voted to the humanizing pursuit of religion and advancement of know¬ 
ledge, they ultimately came to constitute, by hereditary separation, a 
singular da<-s of aristocrac}', —seldom wealthy, but always of vast in¬ 
fluence in their several communities. 

As their generations widened, their increasing wants were met by 
assignments of land made by the Chiefs aud others. 

And being the repositories of all learning, and in possession of 
priestly powers, as society progressed, they gradually monopolized all 
that existed in the way of public offices, and attained an importance, 
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which as a rule much exceeded that of an ordinary member of the fight¬ 
ing or warrior class, and closely approached that of the Chief himself. 
The aggregate of these everywhere were Brahmans. It is possible that 
out of the same materials a third hereditary class, also reputed to be of 
pure and unmixed descent from the founders of the settlement, may have 
developed itself and acquired a social status of privilege. For it is con¬ 
ceivable that besides the fighting men and the teachers, some few others 
of the original settlers or their deceudants may by good fortune in hus¬ 
bandry or likely enough by joining trade therewith have contrived (o 
distinguish themselves in wealth above their fellows, aud to free them¬ 
selves from the toil of agricultural labour ; and may at the same time have 
avoided the ranks of the Chief's adherents. I confess I think this last 
supposition extremely improbable, for in the stage of civilization which 
is here being considered, an unlettered man of leisure and wealth could 
scarcely have found a respectable alternative to that which for want of 
a better term we may call the profession of arms, and which must have 
been looked upon as the gentleman's occupation. If, however, such a 
segregation could have originally taken place, and if notwithstanding 
the want of the discriminating force which is incident to a community 
of employment, pmity of family blood could be maintained in this body, 
then like the fighting and the clerkly classes it would enjoy an aristo¬ 
cratic pre-eminence, and would answer to the caste which has been des¬ 
cribed by Brahmanical writers under the designation Vaisya , but whoso 
existence, so far as 1 know, has never been otherwise evidenced. 

The great hulk, however, of the descendants of the original settlers 
(speaking of villages in the mass) were unable to rise above the common 
level, were less careful of purity of blood, or of preserving any mark of 
descent from the immigrant race. With them gradually came to he 
intermixed people of all kinds, aborigines, ruu-aways from other abads 
from cause of pauperism, feud or otherwise, some of whom came to be 
even allowed a portion of the village lands. 

The social development which I suppose to have been thus effected 
may be concisely and roughly described as follows :— 

(1.) The immigrant and growing population in each different 
tract or district of country, although made up of village units, in course 
of time acquired as a whole a certain homogeneity of physical appear¬ 
ance and of character, peculiar to itself, being the product of various in¬ 
fluences, such as circumstances of the district, general habits of life of 
the people, infiltration of foreign ingredients, and so on. 



1876. 


THE LEGAL COMPANION. 


69 


(2.) A hereditary aristocratic class rose to the top of each com¬ 
munity or people (so distinguished), and established over it a domina¬ 
tion which bore characteristics resembling those of feudalism in Eu¬ 
rope. 

(3 ) And a clerkly class in substance, hereditary known every¬ 
where as the Brahmans, in like manner came into social pre-eminence, 
and managed to appropriate to itself the influence and authority of the 
priest and the teacher. 

I may venture here to say (though my opinion in itself is worth 
very little) that 1 quite agree with Mr. Growse in thinking that there 
never was at any time in Indian Aryan society a hereditary Vnisya 
class; and as I have already mentioned, I cannot percieve in the condi¬ 
tions under which I imagine that society to have been developed any 
causo adequate to its production. Probably the Brahman, Kshalriya, 
Vaisya, and Sudra of the Brahminical codes were only the Utopian class 
distinction of a prehistoric More. 

Although there may be some difficulty in conceiving the exact na¬ 
ture of the process by which the result number (1) is produced, there can 
be no doubt, I apprehend, that in some stages of society, at any rate, 
it is a reality of very active operation, lu quite recent times, we have 
under the designation of Yankee an instauee of the origination by im¬ 
migration into a new country of a novel and veryjdistinct type of people, 
marked by physical and intellectual characteristics of the highest 
order. 

And a glance over the ground which is covered by the Aryan race 
in India will show that while there can he no question as the commu¬ 
nity of race character possessed by the different populations, there has 
also been at work upon them respectively strong local influences and 
Bpecial modifying causes. To take large divisions, it is impossible not 
to see that the population of the Punjab differs uniformly and materi¬ 
ally from that of the Kumaon, aud similarly the latter again from the 
populations of Bengal and Orissa. I will make no endeavour now to 
seek out these influences and causes for each case, because to do so 
would carry me somewhat wide of my present purpose. 

On the theory put forward the two privileged classes (2) and (3) 
ought to be distinguished from the commoner local population by such 
marks as purity of descent ( i. <?., descent preserved from the freer inter¬ 
mixture prevailing around), together with the relative elevating habits 
of a leisured life can confer; and yet should participate with that popu- 



40 


THE LEGAL COMPANION. 


latiou in the general charnel eristics which serve to separate them from 
the populations of other localities. And that this is so in India is, I 
think, as a rule, abundantly apparent. In the Chapter of the Star of 
India lately held in Calcutta, the small groups of noblemen who stood 
around, say for example, the Maharaja of Pattiala, the j la ha raj a of Gwa- 
lior, and the Maharaja of Ilewah, respectively, were as markedly differ¬ 
ent from each other in feature of countenance and bodily proportions, 
and could be as readily recognized separately, as if the comparison were 
made between them and the like number of Englishmen. And the same 
assertion may be made relative to the Brahman. The general results in 
regard to lights of propeity in land, of the social progress, and comse 
of change which I have endeavoured to lepresent, were very simple. 

The village community stood out with great distinctness as a self- 
governing agricultural corporation. Every family in it, except those 
which were purely servile or which had never become lecognizcd as 
sharers in the customary rights, had its allotment of village land lor cul¬ 
tivation ; it had also the rti»lit to pasture its cattle over the belt sur* 
rt'iinding the village, and on other pasture grounds of the village if any ; 
and a right to take what it wanted of the jungle products within the 
village limits. 

The local Chieftain had a portion of lands in all the villages subor¬ 
dinate to him which was in a special manner his own, and was addition¬ 
al to the substantial share which lie had of the communal rights. The 
other members of the warrior class often had, besides their own village 
lands, an assignment of land from the Chief in some village, not necessa¬ 
rily their own, which they held in more or less dependence upon him. And 
the Chief, further, had a tribute of a certain portion of the produce of 
every village allotment (exclusive of those of the Brahman and the war¬ 
rior) which he could use as he pleased for the support of himself or his 
followers, and which he often no doubt assigned pretty freely to favor¬ 
ites and others on conditions of service and otherwise. 

The Chief and the other members of the warrior class (or feudal 
aristocracy) and the Brahman seldom or perhaps never took any person* 
al part in cultivation. They either tilled their lands through servants, 
or oftener allowed other persons to occupy and till them upon condition 
of yielding up a portion of the produce, they themselves probably (at 
least in the earlier days of the practice) furnishing cattle, seed and other 
agricultural capital. And arrangements of this kind could be altered by 
the persons concerned at their convenience. But the land allotment) 



1876 . 


THE LEGAL COMPANION. 


41 


generally was an affair of the village, and although the ordinary village 
cultivator was obliged to pay tribute in kind in respect of his share to 
the Chief', he could not be disturbed in the possession thereof by him. 
There never was, so far as I can discover, any assumption on the part 
of the Chief of a right of possession in respect of the cultivators' share 
of the village land or of a right to disturb that possession. And all 
question of right and all disputes within the village were settled on a 
basis of custom and equity by the village panebayet, wherein the Chief 
either in person, or represented by a superior servant, had a voice. In 
all this there is at most conceived only the right to cultivate land, and 
a deputing- of that right to another in consideration of a share in the 
produce. And little or no approach had up to this stage been made to 
the idea of property in land as a commodity, and of power to alienate 
it, or even to hire out the use of it for a money payment. The Chief 
was in a sense lord of the villages which were subordinate to him, and 
entitled to a share of the produce from every cultivator therein; but he 
was not owner in the modern English sense, and had no power to dis¬ 
pose of the possession of any bind except his nij land, and with regard 
to this ho only bad the right to cultivate by himself or by liis servants, 
or to get somebody else to do it on condition of dividing the produce. 
No other practice was known or thought of, and in early stages of so¬ 
ciety, practice, or custom precedes and is the measure of right. 

At first sight the distinction which I am endeavouring 
may appear to be without a difference ; the produce of the land’lfffl'St 
have been in effect divided much in the same way between the cultiva¬ 
tors and the Chief who took tribute in kind as if the parties were true 
landlord and tenant, llut ou looking closer it will be found that the 
two relations differ very materially, and that the one l am dwelling 
upon is anterior to the latter as a matter of progress. It is especially 
important to remember that the share of produce, which the Chief could 
take was not regarded by his own pleasure, or by the making a bargain, 
but by custom, or practice in regard to which the village panchayet was 
the supreme authority. And that the Chief bad no power to turn the 
cultivator out of possession. 

When these quotas of produce were in the course of progress turned 
into money payments, or their equivalent, they still did not become rent 
paid for occupation and use of land as an article belonging, to and at 
the disposal of the person paid, but were dues payable to a superior rul¬ 
ing authority by the subjects of that authority. The Chief, though zo« 
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niindar of all the laud within the zeraindary, was at most landlord (and 
that in the very qualified sense of oue merely having the right to dis¬ 
pose of the occupation and tilling of the soil) of so much of it as was his 
nij land, and in some instances probably of the wastes. The machinery 
of this system was the zemindar’s kachahri, the centre <&f'local nuthoii- 
ty, side by side with which was the panohayet, i . e., the old ubad self- 
government. 

I am unable to adduce the direct evidence of any historical writer 
in favour of this view, but there is a good deal in the old codes which 
tends to support it indirectly. 

In Manu, not a very ancient writer, though probably as old and 
respectable an authority as we can go to, there is nowhere any mention 
of land as a subject of property in the modern English sense. Private 
ownership of cultivated plots is recognizjd, but it is simply the owner¬ 
ship of the cultivator. The land itself belongs to the village. There is 
no trace of rent. The owner is only another name for cultivator. Tic 
is indeed under obligation to cultivate lest the ltajah’s or lord’s dues in 
lciud be shortcoming. But he might cultivate by servants, of whose 
doings he knew little or nothing, or arrange with some one else to cul¬ 
tivate on a division of crops {i. e. the balai system, a form of metayer.) 

In another place of Manu we find every one enjoined to keep a 
supply of grain sufficient for his household for three years. And it is 
evident that almost everybody is supposed to be an actual cultivator. 

Although the practice of balai is very like the small etui of a wedge, 
which might have disrupted the primitive system, yet it did not in fact 
lead to the letting of laud ; and rent in any form seems to he altogether 
unknown to Manu. 

Selling of land, or even of the use of land, does not seem to be 
anywhere directly alluded to. Contract of sale in some vaiiety is 
spoken of, but nowhere, so far as I remember, in immediate refcicncc 
to land. Appropriating a field, giving a field, and seizing a In Id, have 
all a place in Manu’s pages, but not buying or selling a field. '1 he 
passage in p. 30:3 s. 114 of Sir W. Jones’ translation (quart, cd.) when 
rightly rendered, does not give rise to the inference that laud was there 
contemplated as a subject of purebase. 

Somewhat later in time, no doubt, according to the Milakshnra , 
separated kinsmen bad acquired uncontrolled power of disposing of their 
respective shares of the family allotment. This, however, did not amount 
to a dealing with a specific portion of land as a thing of property, but 
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whs u mere trun.'lbr of a personal cultivating right, incidental to personal 
status in the village community, and subject to an obligation to render 
to the lord his share of the produce. And tor this cause it was necessary 
that the transaction should he accompanied by specified public formali¬ 
ties : and an out nnd-out, sale was discountenanced except for necessity. 
Moreover, when the transfer was not absolute, but conditional by way 
ol security tor repayment of a debt, it always took the form of what is 
now called a usufructuary mortgage. 

It seems to me pretty clear that the usufruct of land by actual tillage 
on the footing of a right of pai tnership in the village cultivating com¬ 
munity, and not the land itself, constituted the object to which the 
words of ownership occurring in the Hindu law wiiters redate. 

The same story is brought down to modern times by copper plates 
of title, old sanads, and other evidence of the like kind. These disclose 
the pretty frequent grant or assignment of the right to make collections 
and other zeinindari rights made by a superior lord, or the gift of a plot 
from the waste, or out of the zemindar's ceraiat, to a Brahman or other 
deserving person. But I know of no instance of private transfer by pur¬ 
chase and sale of actual laud, or of the lease of land in consideration of 
a rent. 

The land system at which wc have thus arrived is one of power or 
authority and subjection, rather than of property ; and I may venture 
to say generally that it is the zemindar and raiyat system of Aryan In¬ 
dia at the present day. 

I have not now the time to illustrate this proposition adequately 
by examples. The state of things in Bengal has been so affected by di¬ 
rect legislation, and the spread of English real property notions, that I 
cannot appeal to it for this purpose without more explanation than I 
have here space for. But I will venture to say that Mr. La Touche’s 
very interesting Settlement Report of Ajmere and Mhairwarra, recently 
published, supplies facts which serve to establish it for that district, 
notwithstanding that Mr. La Touche very often uses language which 
broadly declares tbe State’s right of ownership in all tbe lauds constitut¬ 
ing the territory of tbe State. Mr. La Touche, I admit, appears to em¬ 
ploy these words “ right of ownership" in their widest English meauing ; 
but I do not think that his facts require anything nearly so large. Ia 
bis first passage on the “ Tenures" of Ajmere, be says : “ The soil is 

broadly divided into two classes kbalsa or tbe private domain of the 
Crown, and land held in estates, or baronies by feudal Chiefs originally 

r 2 
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under an obligation of military service," and I cannot help thinking that 
he has been misled by an analogy which his phraseology borrowed from 
feudal Europe suggests, and which, to say the best of it, is only imperfect. 

As I understand the report, the general result may be stated thus : 
Certain members of the village community enjoy the permanently culti¬ 
vated or improved lands of the village by some recognized hereditary or 
customary right of cultivation, which is sometimes termed ownership 
and sometimes proprietorship. That if they pay the customary share of 
the produce to the person entitled to receive it, they consider themselves 
entitled to continue undisturbed in the occupation and cultivation of their 
laud, or even to transfer it to another. That thotc is no such tiling as 
the letting of land on terms of profit. That piivate sales of land are 
practically unknown, and that the sale of land by the Civil Court (an 
English innovation) has been prohibited because it is so opposed to an¬ 
cient custom as to be incapable of being carried into cfleet. That mort¬ 
gages are almost all of an usufructuaiy kind, and in Mhairwarra there 
is a kind of metayer system established between the moitgagor and 
mortgagee. That the State, as representative of the former supciior 
Chief, collects the revenue (which is the modern equivalent to the old 
customary share of the produce) from the cultivators by certain agency 
machinery, and exercises other recognized chiefs’ rights, except over 
lands in respect to which the Chief’s rights to collect dues and otherwise 
were assigned by him to minor Chiefs, designated as istamrardais or ja- 
ghirdars, on conditions of military service, or for other consideration. 
That amongst the rights so exercised by the State and its assignees, was 
the right to dispose of waste land. And, finally, that although within 
the State area of collection the revenue is settled in the form of a money 
payment, in all jaghir estates the revenue is collected by an estimate of 
produce and money assessments are unknown. 

If this concise statement of facts, drawn from Mr. La Touche’s re¬ 
port, be approximately correct, as I think it is, provided the report be 
read cleared of expressions, which seem due merely to Mr. La Touche’s 
implied theory of original State ownership, it accords singularly well 
with and justifies almost to the word the proposition which I have just 
ventured to make. 

And this example is the more forcible, because Mr. La Touche says 
that “the land tenures are as might be expected entirely analogous to 
those prevailing in the adjacent Native States/’ an assertion which the 
result of my own personal inquiries enables me to confirm. 
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But the relation between the Indo-Aryan land id the 

modern form of absolute l ight of ownership of land which obtains in 
England will be best explained by drawing attention to the point at 
which ihe latter proceeded, or diverged from the former. 

In Europe the course of change from the initial joint family village 
onwards was at first much the same in character as that which occuired 
here, hut it early exhibited a very remarkable difference In the con¬ 
flict. of villages the strongest party did not limit itself, I imagine, as appears 
to have been the case in the East, to making appropriations from the 
waste, and to imposing a produce tribute on the cultivators of the defeat¬ 
ed village, leaving them otherwise undisturbed in their possessions, and 
the management of their village affairs, hut it turned the cultivators out 
of tlicit* land, taking the cultivation into its own hands and reducing 
the former cultivators to the condition of labourers or serfs The root 
of the village government and administration was thus destroyed : and 
in the place of the produce tribute was substituted a dominion over the 
soil—a difference which was alt important and pregnant with the most 
Weighty political consequences. 

There was still, I conceive, at this stage no idea of ownership of pro¬ 
perty in land other than the idea of right to cultivate, no idea of rijht 
to land independent of the purposes of cultivation or other use of it. 
Thus the dominant party, by its leader and chief, took over the culti¬ 
vation, distributing it probably in parcels amongst themselves, the 
Chief no doubt ultimately getting by lor the largest share, and being 
especially the authority to distribute, while the subjected people became 
bound to labour for their masters, and on this condition were allowed to 
retain or occupy a homestead—and so to speak subsistence-plot of land. 
From this beginning grew up the manor corresponding in some degree 
though remotely to the oriental mouzah. The lord’s demesne or culfci- 
vation comprised the hulk of the laud, or at any rate the best of it; some 
portions of land became the cultivation of free men of the lord’s race or 
belongings allied to him by military ties and by blood, and the rest was 
the subsistence land of the serfs, bound to labour on the lord’s laud. 
From this again at a later period the copyhold tenures developed. 

But meanwhile aud for a long time the lord was only owner of his 
land in the sense of cultivator and us or of it. He cultivated his land 
in his various manors through the intervention of a bailiff in each ma¬ 
nor. In the course of social and economic change, the expense of this 
vicarious management became so great as to leave little or no profit for 
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the lord, and a new expedient suggested itself. The bailiff was dispens¬ 
ed with and the cultivation of the land was given out in portions to the 
more substantial serfs and others, on the terms of the lord providing the 
•cattle, implements, and other cultivating capital (ineludyig seed grain), 
and the cultivator (now become farmer 1 cm uncrating th^ lord partly by 
money payments and partly by a share of the produce. 

In some parts of Europe this led to a permanent metayer system, 
but in England it did not last long. The farming class speedily ac¬ 
quired capital enough to find themselves in cattle, &e, and to take in 
hire the cultivation or use of the land for a simple annual payment of 
monei’, i. lent. And thus the ownership of land became permanent¬ 
ly distinguished from the use and cultivation of it under contract with 
the owner; and the landlord and farmer became two grades of persons 
dealing with the same commodity, namely, the owner of it unskilled in 
using it, and the hirer of it for use. 

On the other hand, those serfs who did not succeed in rising to the 
position of the farmer in the end sunk to be mure labourers, subsisting 
solely on wages earned by doing for the farmer and under his directions 
and control, the manual work of tilling the soil. 

As long as ri^ht to land was inseparably associated with personal 
•use of it, there was no thought of alienating it at the will of the poison 
to whom the use belonged, but when it became a, meie commodity, 
which was only valuable for as much as it would bring on being let out, 
then of course it also became freely alienable like any other commodity. 

This stage has never been reached in the course of the purely 
oriental development. It is, however, hardly too much to say that the 
tendency of the natural economic and social forces of the country if al¬ 
lowed free play and given time would have been to make the land a 
commodity in the hands of the village cultivator or perhaps even of the 
mahajan rather than in those of the zemindar. But in Bengal the per¬ 
manent settlement which gave an artificial right to the zemindars and 
the English civil courts which recognize the power of alienating every 
personal right capable of definition, have introduced disturbing forces 
of immense effect; and it would be rash indeed to attempt to foretell 
Ibe ultimate result which may be expected in the course of progress if 
the Legislature should not again interfere. All that can be safely said 
is that the present is eminently a period of transition. The political 
consequences to which I just now referred would alone afford a very 
large subject for discussion. In the East, under the Village system, the 
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people practically governed themselves, and the contest foV power 
among the Chiefs of the noble class was mainly a struggle for command 
of the Kachaliri tab'ds , the contents of which were spent in personal in¬ 
dulgence, royal magnificence, and splendid monuments to the glory of 
the successful competitor. In the West., such government of the people 
and administration of public affairs as there was fell to the lord and his 
courts. There were no collections, and a great portion of the means of 
maintaining and working the machinery of authority had to he obtain¬ 
ed by some system of levy and taxation. These two differing sets of 
conditions led necessarily to intrinsically different political develop¬ 
ments. 


CALCUTTA HIGH COURT. 

The 3rd June, 1875. 

Present : 

The Hon’ble W. Markby and the Hon'ble H. B. Lawford, Judgts. 

Isnuit Kit ant Biiadoorek and otiiers, Petitioners. 

Act XX. of 1SG5, S. 11.— Muohhtears—Civil Courts . 

Sec 11 of Act XX. of 1865 does not empower Mookhtears to make applications ini 
Civil Courts. 

Markby, J—The petitioners, in this case, who are mookhfears, state 
that one among their number presented an application for execution 
under Section 207, Act V III. of 1^59, on behalf of his client decree- 
holder in the Moonsiff’s Court at LSoaiia, but that the Moom-iff returned 
the application upon the ground that it ought to have been presented 
through a pleader, and not through a mookhtear. The petitioner then 
applied to the Judge, but the Judge refused to interfere. And the 
present application is made to this court substantially asking us to issue 
an order upon the Moonsiff to receive the petition. 

Now, the application which it was desired to make is one which, 
under Section 20/, must be made to the court. Section 207 says : 
“ When any party, in whose favour a decree has been made, is desirous 
of enforcing the same, he shall apply to the court * * * *." In 

substance, therefore, the present petition is that we should issue a direc¬ 
tion which would have the effect of enabling mookhtears to make appli¬ 
cations to the courts in the mofussil. Section 16 of the Civil Procedure 
Code provides that f * AU applications to any Civil Court, and all ap* 
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pearances of parties in any Civil Court, except when otherwise specially 
provided by this Act, shall be made by the party in person, or by his 
recognised agent, or by pleader duly appointed to act on his behalf/* 
The mookhtear in this case does not claim to be a recognized agent; he 
does not base his right to make this application on thi ground that he 
is a recognized agent, but on the ground that, as a mookhtear, he has a 
right to do so. It is quite clear that no such right is given to a mookh¬ 
tear qua mookhtear by Section 16. The applicants, however, contend 
that the right is conferred by Section 11, Act XX. of 1865, which pro¬ 
vides that pleaders may appear, and plead, and act in the courts therein- 
named ; and that mookhtears may appear and act in any Civil Court, 
whereas they may appear, plead, and act in any Criminal Court. And 
it is argued that the making of an application under Section 207 comes 
within the words “ appear and act.” 

Now. in determining what part of the proceedings come within the 
words '•'appear and act,” and what part of them come within the words 
“appear and plead,”—in other words, in considering what distinction 
the Legislature intended to draw between acting and pleading, we must 
look to what has hitherto been the practice of the courts in this countiy. 
The parties who make this application do not state in their petition that 
the construction which the Moousiff has put upon this provision, differs 
in any way from the const ruction which has been hitherto put upon it 
since the Act came into operation. And n9 far as we are aware, the 
practice hitherto has been for applications of this kind to ho made not 
by moothfears hut by pleaders. That alone would make us hesitate a 
good deal before we interfered with the order of the MoousifF. Hut it 
also appears to us that the construction which the MoonsilF has put 
upon these words by his order, is the same which has been put upon the 
same words for many years on the original side of this court. There 
the advocates are by an express rule restricted to pleading (rule 12, at 
page 26 of Mr. Belcbamber’s collection of rules*. And the attornies of 
the court are allowed, except in special and exceptional cases, to appear 
and act. And yet it has always been the practice on the original side 
to exclude attornies from making any applications in court, and to al¬ 
low the Advocates, who have only the right to plead, to make such appli¬ 
cations. Whether it is strictly correct to call the making of an applica¬ 
tion to the court on behalf of a suitor, pleading or not, may possibly 
he open to question. But when both the courts in the mofussil and this 
court in its original jurisdiction have for a long series of years, attached 
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a particular meaning to that expression, a division bench of this court 
would not be justified in setting that construction aside. 

It has been argued that a distinction may be drawn between ap¬ 
plications which are generally merely of a formal character and applica¬ 
tions which required an argument to support them. But no authority 
or precedent for making any such distinction has been adduced, and it 
seems to be pretty manifest that it never can be certain until an appli¬ 
cation is made and granted whether or no any argument will be requir¬ 
ed in support of it, and we may, we think, say that, as a general princi¬ 
ple, a party who makes an application must be ready and qualified to 
support it if the court calls upon him to do so. 

It appears to us, therefore, that upon the proper construction of 
Section 11, Act XX. of 1865, upon which and not upon the Procedure 
Code this question turns, the decision of the Moonsiff was right, and 
that the District Judge was also right in refusing to interfere with that 
order, though at the same time we must say that we do not rely on the 
argument which he used, in refusing the application. It is not because 
the mookhtear is only to act as a mookhtear that we refuse to interfere, 
but because we consider that upon the construction which has been 
given to the word “ plead,” what the mookhtear was desirous of doing 
in this case does come under that term. The application will therefore 
be refused. 


CALCUTTA HItrll COURT. 

The mh May , 1875. 

PRESENT : 

Mr. Justice L. S. Jackson and Mr. Justice McDonell. 

Dken Doyal Poramanick* (Defendant) Appellant, 

versus 

Kylas Chundeii Pal Chowduy and others (Plaintiffs) Respondents. 

Contract — Hindu Law — Interest. 

The role of Hindu lav, prohibiting the recovery of interest exceeding in amount the 
principal sum lent, is not applicable to suits brought in Mofussil Courts in Bengal. 

Jackson, J. —The two questions raised in this appeal, which are of 
most importance, are, first, whether compound interest stipulated by 
the instrument on which the plaintiffs sue will run beyond the due date, 

• Vide 1, Indian Law Reports, Calcutta Series, p. 92. 
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which is the end of Choitio 1275 ; and secondly, whether, with refer¬ 
ence to the Hindu law, the plaintiffs and the defendant being 1 both 
Hindus, a larger amount of interest than the principal can be recovered. 
As to the first question, we can have no doubt, I thinly that the terms 
of the bond appear clearly to import'tlmt there was be payment of 
interest in two instalments,— viz., a half-yearly and yearly payment, the 
word including not only the particular year which was to elapse 

before the amount was due, but each )ear until the whole sum was 
recovered. As to the second point, no authority has been laid 
before us to justify our adoption, for Courts in the mofussil, of the 
rule of Hindu law that more interest than the principal could not 
be recovered. We are referred to a [decision of the Bombay High 
Court in Khushalchand Lalchctnd v. Ibrahim Fakir,'* but the decision 
of the "Bombay Court appears to have been based upon a legislative 
enactment in force in Bombay, to the effect that tbe Courts in 
that Presidency were, in the absence of any specific Act of Parliament 
or legislation, to apply the usage of the country, and in the absence of 
such usage the law of the defendant. In the Presidency town here, no 
doubt, it has been held that the rule of Hindu law in question has not 
been abrogated by Act XXVIII. of 1855, and that the Supreme Court 
was, and the High Court is, bound in its original jurisdiction to admi¬ 
nister the Hindu law iu matters of such contract ; hut in the case before 
us the provisions of Act VI. of 1871, contained in s. 21, are applicable. 
According to that section, the rules of Mahomcdan aud Hindu law are 
to be administered to parties Mahomedans aud Hindus respectively, 
only iu matters of succession, inheritance, marriage, or caste, or any re¬ 
ligious usage or institution. We think, therefore, that there was 
nothing to prevent the Court below from awarding the amount of in¬ 
terest which is in conformity with the contract between the parties, nor 
that there is anything to show that the defendant had not entered into 
this contract with his eyes open, or that there is any equitable ground 
on which this Court should interfere. The appeal is dismissed with 
costs. 


* 3, Bom. H. C. Rep., A. C., 23. 
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HIGH COURT—N. W. P. 

The 20 tk July, 1875.. 

Present : 

Mr. Justice Spankia and Mr. Justice Oldfield. 

Fatima Begam* (Plaintiff; Appellant , 
versus 

Sakina Beg am aud another (Defendants) Respondents. 

Dwelling-place—Act VIII. of 1859, s. 5— Act XXIII. of 1861, s. 4.— 

Jurisdiction. 

The fixed and permanent home of a man’s wife and family, and to which he has always 
the intention of returning, will constitute kia dwelling-place within the meaning of s. 5 of 
Act VjII. of 1859, and s. 4 of Act XXIII. of 1861. 

The Court in deliveiing judgment said :— 

The words dwelling 1 or residence are synonymous with domicile or 
home, and mean that place where a person has his fixed permanent 
home, to which, whenever he is absent, he has the intention of return¬ 
ing. In lord v. Colvinf it was held “ that place is properly the domicile 
of the person in which he has voluntarily fixed the habitation of himself 
aud family, uot for a mere special and temporary purpose, but with a 
present intention of making it his permanent home unless and until 
something (which is unexpected or uncertain) shall occur to induce him 
to adopt some other permanent home.” Aud in a case cited in Brough¬ 
ton's Civil Procedure Code, R . v. Mnrray,% it was held that a man may 
have two dwelling-places, living sometimes at one and”sometimes at 
another, and during his temporary absence each house though empty, 
if there be an animus revertendi , will still be his dwelling-house. 

In the present case, Azim Khan, being a sawar in the Sciude 
Horse, his duties no doubt oblige his presence with his regiment for the 
greater part of his service, but the quarters of a regiment, always liable 
to be changed, are the temporary and not the permanent residence of 
the soldier; Azim Khan's family residence, admittedly within the juris¬ 
diction of the Court, and the fixed and permanent home of his wife and 
family, aud to which he has always the intention of returning, will con¬ 
stitute his dwelling-place within the meaning of the law. 

# yidt 1, Indian Law Reports, Allahabad Series, p. 61. 

+ 4, Drew, 866; 28, L. J., Chaac., 361. 

X 2, East, P. C., 496. 
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PRIVY COUNCIL. 

The 6th November, 1874. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E Sm^b, and Sir Robert P. 

Collier. Assessor : Sir Lawrence Peel. 

Appeal from the Calcutta High Court. 

IIursuhai Singh* and others (Plaintiffs) Appellants, 

ys. 

Syud Lootp An Khan (Defendant) Respondent. 

Reformation of Submerged Land. 

Where land which has been submerged reforms and is identified as having formed pact 
(even by accretion) of a particular estate, the owner of that estate is entitled to it. 

The judgment of their Lordships was delivered by 
Sir Montague E. Smith. —Their Lordships, considering the turn 
that the argument has taken, do not think it necessary to go at any 
length in this case. The suit was brought by the Appellants, the pro¬ 
prietors of mouzah Muleor, in Hr hoot, against the Respondents, the 
proprietors of mouzah Ramnuggur, to recover the possession of a large 
quantity of land which had been submerged by the River Ganges. It 
appears that the river flowed between the estates of the Plaintiffs and 
the Defendants, and in its course between the two estates there were 
from time to time various changes. There were two or three defined 
channels, which at times the river overflowed, and formed a pool or lake. 
The land which is the subject of the present suit was submerged, and 
when it first became free from water and re-appeared, it adhered to and 
adjoined the estate of Ramnuggur, and primd facie the accretion was to 
that estate; but upon an inquiry made by the Judge of Patna, who 
went to the spot, heard evidence, and took great pains to survey the 
district, he came to the conclusion that the submerged land, although 
it had reformed close to mouzah Ramnuggur, was, in point of fact, laud 
which belonged to mouzah Muleor, and that there were means by which 
he could identify, and did identify, the land as having been, before its 
diluviation, part of that mouzah. He found those facts, and applying 
the law as he understood it to the facts, namely, that when submerged 
land can be identified upon its re-appearance as belonging to a particular 
estate, the proprietor of that estate is entitled to it because in truth he 
had never lost the land, the land was always his, and the difficulty of 

* Vide 2 , Law Reports, Indian Appeals, p. 28.* 
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identification being removed by evidence—the land being in fact iden¬ 
tified—there ivas no reason why the property should not be regained by 
him. He acted upon this principle of law, which had been at that time 
affirmed by the High Court of Calcutta in a case in which Sir Barnes 
Peacock , with two other Judges, had given the judgment. That, how¬ 
ever, was the judgment of a Division Bench ; and the High Court, upon 
appeal in the present suit, decided that they were bound by a subsequent 
decision of a full bench of the High Court, which had come to a con¬ 
trary conclusion, and had held that laud which re-appeared under cir¬ 
cumstances like the present must be held to belong to the proprietor of 
the estate to which it had apparently accreted ; and they remanded the 
cause to the Judge of Patna, who, without altering his finding on the 
facts, decided according to this view of the law, and his judgment was, 
as might be expected, upheld by the High Court, in the judgment now 
under appeal, on the case again coming before it upon the appeal of the 
present Appellants. 

The question of law involved in these decisions, which is a very im¬ 
portant one, was brought before this Committee, in a case of Lopez v. 
Muddun Mohun Thacoor * in which the principles which should go¬ 
vern cases of this description were very fully discussed and elucidated, 
with the result that it was laid down by the authority of this Com¬ 
mittee that where land which has been submerged reforms, and can be 
identified as having formed part of a particular estate, the owner of 
that estate is entitled to it. It is admitted by Mr. Leith, the Counsel 
for the Respondents that the authority of this case and others which 
have followed it before this Committee, cannot be disputed. Their Lord¬ 
ships think the principles laid down in those cases are perfectly correct, 
and are distinctly applicable to the present; and that if the facts are to 
be taken as they were found by Mr. Justice Ainslie, the judgment be¬ 
low must be reversed. Their Lordships, for the reasons they gave dur¬ 
ing the argument, think it is impossible those facts could be disputed 
with any effect at their bar, and therefore both law and fact are in fa¬ 
vour of the Appellants. 

Mr. Leith endeavoured to distinguish between the lauds which 
were the permanently settled lands of Muleor and some lands which 
had been in themselves ua accretion, and which were temporarily set¬ 
tled only with the Proprietors of Mnteor. Their Lordships think, 


* 13, Moore, Indian Appeal Civ, 467. 
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however, that this distinction cannot prevail. There is evidence from 
which it may he presumed that those lands accreted to the estate of 
Muteor , and it may be inferred from the mode of acoretion that the- 
Government settled with the proprietors upon the ground that they 
had so accreted, and therefore that he was entitled to th% settlement. 

On these grounds their Lordships think that the judgment of the 
High Court must bo reversed, and they also think that the deoreo ori¬ 
ginally made by the Judge of Patna before'the remand is the correct 
deciee. They find there is no formal petition of appeal against the de¬ 
cree of the High Court which remanded the suit, but this judgment 
ought not to be allowed to stand in the way of the proper decree to be 
made in the cause, and will be nullified by the course their Lord- 
ships propose to take, viz., humbly to advise Her Majesty to reverse 
the judgment of the High Court now under appeal, and the second, 
judgment of the Zillali Judge, and to direct a decree to be made iu the 
suit to the effect of the original decree of the Zillah Judge. The Res¬ 
pondents must pay the costs of the litigation in India, and of this appeal.. 

Attorney for the Appellants: Mr. T. L. Wilson, 

Attorneys for the Respondents : Messrs. Henderson* 

BOMBAY HIGH COURT. 

The 18 th November , 1875. 

Present : 

Mr. Justice West and Mr. Justice Nanabhai Haridas. 

Reg. v. Lakhya Govind* and another. 

Act X. of 1872, s. G7— Jurisdiction . 

Dacoity having been committed in the territory of H. H. tho Gayakvvad and a part of 
the stolen property having been found concealed in the British territory, Held that a convic¬ 
tion of dacoity could not be sustained, that being a substantive offence completed as soon as 
perpetrated in the ten itory of H. H. the Gayakwad ; the conviction may be altered to ono of 
retaining stolen property known to have been obtained by dacoity (Penal Cod-', s. 412), and- 
the sentences upheld. 

Per Curiam. —We do not thiuk the conviction of dacoity can be 
sustained. That was a substantive offence completed as soon as perpe¬ 
trated at Velanpor, although, had Velanpor been in British territory, the 
subsequent acts in the process of taking away the .property might, in the 
legal sense, as they would have the same legal character, have coalesced 

Fide 1, Indian Law Reports, Bombay Series, p. 60. 
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with tbe first and principal one so as to give jurisdiction under Section 
67 of the Code of Criminal Procedure. But we think the conviction 
may be altered to one of retaining- stolen property known to have been 
obtained by dacoity (Indian Penal Code, Section 412), and tbe senten¬ 
ces upheld. The retaining- is included in tbe more comprehensive 
charge viewed as an abstract accusation of an act attended with a cer¬ 
tain iutent or consciousness, and the conception of dacoity being inde¬ 
pendent of the place where it was committed suffices to cover what is 
embraced within if, though the latter was an act done in British terri¬ 
tory. The retaining was in British territory ; its legal character de¬ 
pended on circumstances the definition of which does not involve a ter¬ 
ritorial term, though on a question of the liability of any particular per¬ 
son under a combination of them the question of place would for juris* 
fictional purposes he an essential one. 

We accordingly alter tbe conviction in the ease of each prisoner to 
one under Section 412 of the Indian Penal Code without disturbing the 
sentences. 


CALCUTTA HIGH COURT. 

The 5 th July, 1875. 

Present : 

Mr Justice Glover and Mr. Justice R imcsli Chunder Mitter. 

G unpit Nauain Singh,* Petitioner. 

Act VIII. of 1859, ss. 92 and 93— Interim Injunction—Suit for specific 
Performance of Contract to give in Marriage—Hindu Law — 
Ceremonies of betrothal. 

Sections 02 aud 93 of the Code of Civil Procedure do not apply to a suit for specific 
performance of a contract to give in marriage, and the Court will not grant au interim in¬ 
junction to restrain the defendant from making another marriage with a third person. 

Ter GliOvKR, J. —A suit for specific performance of a contract to give in marriage will 
not lie : the remedy is an action for damages for breach of the contract. The ceremony of 
betrothal does not by Hindu law amount to a binding irrevocable contract of which the 
Court would give specific performance. 

In this case tbe petitioner instituted a suit for specific performance 
of a contract by defendant to give her daughter in marriage to petitioner's 
son and applied for an injunction under e. 93, Act VIII. of 1859, to 
restrain the defendant from celebrating the marriage of her daughter 


* Vidt 1, Indian Law Reports, Calcutta Series, p. 74. 
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with auy other person than the petitioner’s son, until the said suit had 
been determined. The Judge having refused to grant the application) 
the petitioner applied to the High Court. 

Glover, J. (In delivering judgment said):—As # a general rule, a 
decree for specific performance of a contract is give» only where an 
award of damages would he an incomplete relief, and the breach of pro¬ 
mise to marry or to give in marriage is one to which a money penalty 
has in England at least* always been considered adequate. And if 
the matter is to be settled on the principles of equity and good con¬ 
science, it cau hardly, I think, be said that the Courts in this country 
should interfere to enforce a marriage between parties one of whom is 
unwilling, whilst the other can obtain a money remedy for his disap¬ 
pointment. The authorities which have been quoted iu support of the 
arguments that Hindu law demands the carrying out of a marriage 
when ceitain anterior ceremonies have been performed, do not, it seems 
to me, go farther than to declare it usually wrong to break such engage¬ 
ments. 

I have not been able to discover any case like this decided on this 
side of Indiaf but the question was very fully discussed in the Bom¬ 
bay High Court iu the case of Umed Kika v. Nagandas Narotamdan\ 
and it was there decided that the Court would not order specific per¬ 
formance (the girl not being a party to the suit), or compel the father 
to carry out a marriage with the person to whom the daughter had been 
betrothed. 

The Court also held that a betrothal was not, according to Hindu 
law, an actual and complete marriage. It was shown in that ease that 
there was no precedent for the contention that specific performance had 
ever been decreed in cases like the present. The authorities quoted 
(five cases in all), not going beyond this, that, in case the promise was 
not carried into effect within a certain limited period, the defendant 
should pay a certain sum by way of damages. 

* In Jogeswar Chakrabati v. Ranch Kauri Chakrabati, 5, B. L. R, 395, it was 
held that, on breach of a promise to give in marriage, a suit to recover a sum paid as consi¬ 
deration would lie in the Civil Courts ; but see per Markby, J ; in Asgar Ali Chowdhrg v. 
Mahabut Ali, 13, B. L. R., App., 34, where the remedy for breach of a contract to give in 
marriage is discussed. 

t See a reference to the point in Nowbut Singh v. Muttamul Sad Kooer, B, N. W, P, 

H. C. Rep., 102. 

t 7, Bom. H. C. R., 0. 0., 122, 
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I quite agree with what the learned Judges of the Bombay High 
Court say on this point, and the absence of. any authority in favor of 
the petitioner points strongly to tbe conclusion that such a case as 
this has never been considered one in which any thing more than a 
money award of damages should be decreed. 

The case of Aunjona Dasi v. Prahlad Chandra Ghose * does not 
seem to apply. In that suit it was held that a suit by a Hindu mother 
to declare the marriage of her daughter with the defendant was null 
and void would lie in the Civil Court. I was of a contrary opinion at 
the time ; but granting that such a suit will lie, how does that affect 
the present case ? It is not averred by the petitioner that his marriage 
was ever actually completed. 

With regard to the effect of betrothal, the reference made to the 
Vyavastba Darpana applies to Bengal only ; but even there, according, 
to the authorities quoted in vyavastba 386 (p. 616), betrothment is not 
considered marriage irrevocable * for, as a matter of fact, a girl betroth¬ 
ed to a man, who dies before actual and complete marriage, can af¬ 
terwards be married to another man, aud this seems a complete answer 
to the allegation. 

The judgment of the Bombay High Court refers to the Mitak- 
shara, and that is the law which applies to the case before us. By that 
law, ch. ii., s. 11, v. 27, retractation of betrothal is punishable by a fine to 
the king, and may in some cases be made without any penalty, pro¬ 
vided good cause be shown, and one, if not the only, good cause, is said 
to be tbe coming of a “ preferable suitor.” 

It appears to me, therefore, that as the plaintiff would fail in a suit 
for specific performauec of the marriage (I do not wish to prejudge mat¬ 
ters, but that is my opinion), he ought not to obtain an injunction to 
prevent the girl's guardian making other matrimonial arrangements. I 
think that the Subordinate Judge was right, aud that this application 
should be refused. 

Mitter, J.—Without expressing any opinion upon the question, 
whether a suit of this nature will lie or not, I also think that this appli¬ 
cation ought to be refused. I reject it upon tbe grounds that the mat¬ 
ter does not come within the purview of either s. 92 or s. 93 of Act 
VIII. of 1859 ; and, if it did, the petitioner should not be allowed to 
question the order of the lower Court in this form, when he has under 
the law the right to appeal in a regular way. 

Appeal dismissed, 

* 6, B. L. K., 243. 

H 
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CALCUTTA HIGH COURT. 

The 5th February, 1867. 

Present : 

The Hon'ble Louis S. Jackson and F. A. Glover, Judges. 

Suderuddee and Zu.UEEituDDEE* (Defendants) Appellants, 

vs. 

Wooma Churn Ciiatterjea, (Plaintiff) Respondent. 

Rejected Revenue Survey — Chillahs—Entries of facts—Admissibility in 

evidence. 

The Revenue Survey having been rejected by the Board of Revenue on grounds con¬ 
nected with the scientific accuracy and usefulness of the survey, the entry of facts in the 
chittahs of that Burvey was not mado at all less valid. 

Mr. Justice Jackson. —The special appeal in this case fails. 

The Principal Sudder Ameen has found upon the evidence recorded 
both in the Courts and before the Ameen who made a local enquiry that 
the tank was the Bromotur tank of the plaintiff and a circumstance 
strongly corroborative of that evidence is that, in the Revenue Survey 
made more than 20 years ago, the tank is entered as a Bromotur tank 
in the Government chittahs. 

It has been alleged by special appellant that the Revenue Survey 
has been set aside by the Board of Revenue as incorrect and consequent¬ 
ly that the chittahs of that survey are not receivable in evidence. But 
the rejection of the Revenue Survey as alleged was not on grounds 
which made the entry of facts, like that now in issue, at all less valid. 
The Survey was rejected on grounds altogether of a different nature con¬ 
nected entirely with the scientific accuracy and usefulness of the Sur¬ 
vey. 

The decision of the Lower Appellate Court is affirmed with costs. 

Mr. Justice Glover concurred. 

HINTS FOR POLICE IN CASES OF VIOLENT DEATH. 

In cases of hanging or strangulation. 

1. Note, if possible, before cutting down the body, or removing 
the strangulating medium, any lividity of face, especially of lips and 
eyelids; any projection of the eyes; the state of the tongue, whether 
enlarged and protruded, or compressed within the lips ; the escape'of any 
fluid from mouth and nostrils, and direction of it flow. 

* Case No. 2709 of 1866 (never before reported.) 
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2. Ou cutting down the body, or removing the strangulating 1 
medium, note particularly the state of the ncclc, whether bruised along 
the line of strangulation. 

3. Note the direction of the mark, whether circular or oblique. 

4. Note the state of the thumbs, whether crossed over the palm. 

5. If possible, bring away the materials by which the hanging or 
strangulation has been effected. 

On finding a body in a tank or well. 

1. Note any marks of blood about the mouth, or on the sides of 
the well or lank. 

2. On removing the body, carefully examine for, and note any 
external marks of injury, especially about head and neck. 

3. Note state of skin, whether smooth or rough. 

4. Examine the hands, and carefully remove anything they may 

hold. 

In the case of a body found murdered in an open field. 

1. Note the number, character, and appearance of any injuries. 

2. Should a weapon be fouud, cover with paper, and seal any 
marks of blood, and especially note and preserve any adherent hairs. 

3. In the case of an exposed infant, note the state of the cord, 
especially if tied, and any marks of violence. 

In a case of presumed murder and burial of the remains. 

1. Examine for, and note any marks of violence, about the skull 
especially. 

2. Note carefully any indications of sex; especially bring away a 
jaw and the bones of the pelvis. 

3. If any suspicions of poisoning, bring away (sealed) the earth 

where the stomach would have been. 

4. If the body, presumed to have been murdered, has been burned,, 
collect and bring iu any fragments of bones which may be found amoDg 
the ashes. 

Questions to be put in cases of poisoning. 

1. What interval was there between the last time of eating of 
drinking and the first appearanco of the symptoms of poisoning ? 

2 What interval was there between the last time of eating or 
drinkin* and the death of the person (if this occurred) ? 

3. °Did the person move from the place where the first symptoms 

were noticed ? If so, how far did ho go ? 

u 2 
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4. What were the first symptoms ? 

5. Did vomiting or purging occur? 

6. Did the person become drowsy or fall asleep ? 

7. Were there apy cramps or twitching of the Mmbs observed, or 

tingling in the skin or throat complained of ? • 

8. Mention any other symptoms noticed. 

SHORT NOTES. 

CALCUTTA HIGH COURT. 

Purchaser at Sale by Sheriff under Writ of fieri facias—Sale subsequent¬ 
ly declared invalid—Suit to recover Purchase-Money—Liability of 

Execution-Creditor — Jurisdiction—Act VIII. of 1859, ss. 207, 

242. 

The plaint in a suit by A against B stated that, in a suit in which 
B had recovered judgment against C, a writ of fi. fa. was, on 18th June 
1866, issued on the application of B, directing the Sherilf of Calcutta 
to levy the judgment-debt by seizure, and, if necessary, by sale, of the 
property of C in Bengal, Beliar, and Orissa, or in any other districts 
which were then annexed or made subject to the Presidency of Fort 
William in Bengal; that the writ did not authorize the execution thereof 
against immoveable property in Oudh ; that under the writ the Sheriff, 
acting under instructions from B, seized and put up for sale the right, 
title, and interest of C in a talook in Oudh, which was purchased by D, 
to whom the Sheriff executed a bill of sale, and on receipt of the pur¬ 
chase-money paid a portion thereof to B and the balance to C, and put 
D into possession of the property, and he remained for some time in pos¬ 
session and in receipt of the rents and profits; that, eventually, in pro¬ 
ceedings in Oudh, instituted by D for partition of the property purchas¬ 
ed by him, the sale was pronounced to be null and void, and was set 
aside, -and D was removed from possession ;* and that the plaintiff 
sued as the executor of D to recover the whole of the purchase- 
money from B. Held, on appeal, affirming the decision of Phear, J., 
that the plaint disclosed no cause of action : 1st, because a purchaser 
who, after the execution of the conveyance, is evicted by a title to 
which the covenants in the conveyance do not extend cannot recover 
the purchase-money from his vendors ; 2nd, because the Sheriff was not 
the agent of B for the sale of the property, and therefore no privity of 

* It did not clearly appear from the plaint in what way or by whom the purchaser 
was evicted. 
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contract existed between B and D ; 3rd, because D having been for 
.some time in possession of the property and iu receipt of the profits 
thereof, there had not been a total failure of consideration, and the 
plaintiff accordingly could not maintain the action in its present shape, 
viz., for money had and received. 

The judgment of the High Court in Biseswar Lall Safioo v. Ram - 
tuhul Singh* explained by Phear, J., and es. 201 and 242 of Act 
VIII. of 1859 observed upon. 

Vide 1, Indian Law Reports, Calcutta Series, p. 55, (Sir Richard Garth, Kt., Chief 
Justice, and Mr. Justice Markby)—The 4th, 5th and 23rd August 1875.—Dorab Ally Khan 
vi. Kbajah Moheeooddeeu. 

Small Cause Court, Calcutta, Constitution of—Act IX. of 1850 and 
Act XXVI. of 1804— Writ of Habeas Corpus, Return to—Privilege from 
Arrest — Witness—Undertaking by Prisoner not to sue. 

The Small Cause Court in the Presidency town is not a Court of 
co-ordinate jurisdiction with the High Court, but a Court of inferior 
jurisdiction and subject to the order aud control of the High Court. 
Therefore, where on a prisoner being brought up to the High Court on 
a writ of habeas corpus ad subjiciendum, the return of the jailor stated 
that the prisoner was detained under a warrant of arrest issued in exe¬ 
cution of a decree of the Small Cause Court, Held, that the return was 
not conclusive, but the prisoner was cutitled to show by affidavit that 
he was privileged from arrest at the time he was taken into custody. 

Held, also, that on the facts shown in the affidavit the prisoner was 
privileged at the lime of his arrest. 

The prisoner was required before his discharge to give an under¬ 
taking that he would bring no action for damages for illegal arrest or 
false imprisonment against the Judges of the Small Cause Court, the 
bailiff, the jailor, or the judgment-creditor. 

Vide 1, Indian. Law Reports, Calcutta Series, p. 78. (Mr, Justice Phear). The 9th 
September 1875—Omritolall Dey, 

Jurisdiction—Suit for Land—Letters Patent, 1865, cl. 1 Inj unction. 

In a suit brought against the owners of a mine adjacent to a mine 
belonging to the plaintiffs, the plaint alleged that a certain boundary 
line existed between the two mines, and prayed for a declaration that 
the boundary line was as alleged, and that the Jefeidante might be tea. 

* 13, B. L. It, 121. 
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trained by injunction from working their mine within a certain distance 
from such boundary line. The defendants in their written statement 
disputed the plaintiff’s allegation as to the course of the boundary line. 
The mines.were situated out of the jurisdiction of the High Court, but 
both the plaintiffs and defendants were personally subject to the juris¬ 
diction. Held , that the suit was a suit for land within cl. 12 of the 
Letters Patent, and therefore one which, the land being in the mofussil, 
the Court had no jurisdiction to try. 

On the facts stated in the plaint and before the filing of the defen¬ 
dants’ wiitteu statement, the Court granted an interim injunction, and 
refused au application to take the plaint off tho file. 

Vide 1, Indian Law Reports, Calcutta Series, p. 95. (Phear, J.)—Tho 20th, 24th and 
2Sth September 1875.—The East Indian Railway Company vs. Tho Bengal Coal 
Company, 


HIGH COURT—N. W. P. 

Hindu Law — Inheritance—Act I. of 1872, s. 10S— Act XT 7 III, of 
1872, s. 9 —Missing Person—Presumption of Death—Burden of Proof— 
Act VI. of 1871, s. 24. 

The reversioners next after J. to the estate of S. deceased sued to 
avoid an alienation of S.’s estate affecting their reversionary right made 
by his widow. J. had not been heard of for eight or nine years, and there 
was no proof of his being alive. Held that his death might be presum¬ 
ed under the provisions of s. 108, Act 1. of 1872, for the purposes of the 
suit, although, in a suit for the purpose of administering the estate, the 
Court might have to apply the Hindu law of succession prescribed when 
a person is missing and not dead. ^ 

Vide 1, Indian Law Reports, Allahabad Series, p. 53. (Full Bench, Turner, Ofifg. C. 

J , and Pearson, J., Spankie, J., and Oldfield, J.) The 22nd August 1875. Parmeshar Rai, 

Mahomedan Law — Inheritance — Minor, 

Two of the widows of j a deceased Muhammadan sold a portion of 
his real estate to satisfy decrees obtained by creditors of the deceased 
against them as his representatives. The sale-deed was executed by, 
them on behalf of the plaintiff, a daughter of the deceased, she being a 
minor, in the assumed character of her guardians. 

Held, if the plaintiff^was in possession, and was not a party to, or 
properly represented in, the suits in which the creditors obtained de¬ 
crees, she could not be bound by the decrees nor by the sale subsequent¬ 
ly effected, and she was entitled to recover her share, but subject to the 
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payment by her of her share of the debts for the satisfaction of which 
the sale was effected. 

Vide 1, Indian Law Reports, Allahabad Series, p. 57- (Full Bench, Turner, 01% C. 
J , and Pearson J-, Spankie J., and Oldfield, J.)—The 27th August 1875.—Hiunir Singh. 


BOMBAY HIGH COURT. 

Bond—Error in Account — Waiver—Estoppel —Indorsement—Receipt 
—Evidence of payment . 

Where the defendant executed to the plaintiff a bond for the pay¬ 
ment of the balance found to be due from the defendant to the plaintiff 
upon an adjustment of the account of their mutual dealings, which 
bond contained the following stipulation ; “I shall pay the money after 
causing the payment to be entered on the back of this bond or after 
taking a receipt for the same. I shall not lay any claim to any pay¬ 
ment made except in this way/'* 

Held that, though the defendant at the time of the adjustment dis¬ 
puted the correctness of the account, yet that by having executed the 
bond and made payments under it, he must be held to have waived his 
objection, and in a suit on the bond could not be permitted to re-open 
the question of the correctness of the balance, though he might possibly 
have been allowed to do so had lie alleged that he had discovered errors 
in the account after the execution of the bond, and had he specified 
some of the alleged errors. 

Held also that the stipulation in the bond could not be permitted to 
control Courts of justice as to the evidence which, keeping within the 
rules of the general law of evidence in this country, they may admit of 
payments; and the Anglo-Indian law of evidence not excluding oral 
evidence of payments, it would be against good conscience and the policy 
of the law to reject it, though the absence of indorsements is a circum¬ 
stance of some importance, which ought not to be overlooked, but is ’ y 
no means conclusive. 

BeJcana Tatiah v. Fasuntum Chinna (Mad. S. D. A. Rep. for 1855, 
pp. 4-9 and 50) impeached ; Sashachellum CJietty v. Govindappa (5, Mad. 
II. C. Rep., 451), Kashimth Balal Oka v. Narria Jan (Bom. Sp. Ap. 488 
of 1872), and Nugur Mull v, Azeemoollah (1, N, W. P. H, C. Rep. 146,) 
approved. 

Tide 1, Indian Law Reports, Bombay Series, p. 45. (Westropp, C. J, f and Kembftll, J,] 
The 14th October 1875. Narayan Uxulir Path v. Motilal Ramdas. 
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Act Xrill. of 1854, Section 17 —Act XXV. of 1871, Section 2— 
Railway-Company—Ticket — Trespass. 

The plaintiff entered a carriage on the defendants’ railway at Surat' 
with the purpose of proceeding to Bombay. By an oversight, and 
without any fraudulent intent, he omitted to procure a ticket at Surat. 
On arriving at Nowsari, he applied to the station master for a ticket to 
Bombay, but was refused; he was however allowed by the defendants’ 
servants to proceed in the same train to Balsar, where he again applied^ 
for a ticket and was again refused, but was directed by the defendants’ 
servants to get into the train and not leave it again. At Dhandu he 
again got out and applied for a ticket to the station master. During a 
discussion between the plaintiff’s master and the station master, the 
plaintiff, at the direction of his master, re-entered the train. Ultimately 
the station master refused to give the plaintiff a ticket, and ordered him 
to get out of the train; and on his not complying with his order, sent 
a sepoy, who forcibly removed the plaintiff from the carriage. In an 
action by the plaintiff to recover damages for the forcible and illegal 
removal of the plaintiff from the carriage, and for the illegal detention 
of the plaintiff at the station at Bbandu, and for illegal refusal of the 
defendants to allow the plaintiff to proceed in the train to Bombay. 

Held , 1st, that the latter portion of Section 2 of Act XXV. of 1871, 
amending Section 1 of Act XVIII. of 1854, which provides for pay¬ 
ments to be made by persons failing to produce their tickets when de¬ 
manded by the servants of the Company, applies only to the ease of a- 
person who has received a ticket, and will not or can not produce it, 
and not to a person travelling without having obtained a ticket with no 
intention to defraud j 

2nd.-r-That the absence of a fraudulent intention did not make the 
entry into the carriage less unlawful, and consequently that the plaintiff 
started from-Surat as a trespasser ; 

3rd.—That the conduct of the railway officials at the stations inter¬ 
mediate between Surat and Dhandu, if it amounted at all to leave and 
license to the plaintiff to proceed without a ticket, could only operate 
as such until the train stopped at the next station; 

4th.— 1 That there was no legal obligation on the station master to 
issue a ticket to the plaintiff to enable him to proceed from Dhandu. 

Vide 1, Indian Law Reports, Bombay Series, p. 52. (Wegtropp, 0. J., and Sargent, 
J.) The 27th.November 1875-Pratab Daji. 
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EARLY STRUGGLES OP EMINENT LAWYERS.*, 

- * ' s ' W' 

“ Parts and Poverty,” said Lard Chancellor Talbot, ** are the 
only things needed by the law student.” u Pray, my lord,” asked # 
fashionable lady, of Lord Kenyon, <f what do you think my son had 
better do, in order to succeed in the law .”— u Let him spend all bis 
money, marry a ricb wife, spend all hers, and when he has not got a 
shilling in the world, let him attack the law.” Such was the advice of 
the old chief justice. 

Such sentiments as these it has been the fashion to laud. . In 
themselves they are true, but they are only half-truths—or, perhaps, 
we should rather say, they are the precise converse of great errors. A 
wealthy man is less likely to make a good lawyer, than a man who is 
not rich, just as wc are told he is less likely to inherit eternal life. An . 
individual who “ has every thing handsome about him,” on whom for¬ 
tune has abundantly showered her gifts, and to whom pleasure offers 
her thousand inducements, is assuredly not the most likely, nay, is just 
the least likely person, with Sir William Blackstone, to 

“-welcome business, welcome strife, 

Welcome the cares, the thorns of life ; 

The visage wan, the pur-blind sight, 

The toil by day, the lamp by night.” 

So he is the more likely to tread “ the primrose path of dalliance,” 
than “ the steep and thorny way to heaven.” 

It may be questioned whether poverty, and the difficulties which 
so often beset men in their passage through life, have all the beneficial 
influence which is ascribed to them. The school of adversity as often 
indurates as softens the affections of mankind. In many minds, iustead . 
of producing humility and industry, it produces only disgust and in¬ 
difference. Again, looking particularly to our profession, it may be 
doubted whether poverty has not, in many cases, the effect of distract¬ 
ing the attention from professional subjects. When the unfortunato 
Donald, the author of “ Yimonda,” was asked how he was getting on 
with his tragedy, he Replied, in a tone of indescribable sorrow, " Talk 
not to me of my tragedy—I have more tragedy than I can bear at 
home.” With a family reduced almost to starvation, we could hardly 
expect his mind to have been devoted ,to bis noble subject. 

Lord Erskine said that the first time he addressed the court, he 
was so overcome with confusion, that he was about to sit down. u At 

* 1, Law and Lawyer*, p. 48. 
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that time,” he added, “ I fancied I could feel my little children tugging 
at my gown, so I made an effort—went on, and—succeeded.” With a 
man of less sanguine temperament, the same feeling would have only 
added to his confusion—the conviotion that, upon his success at that 
time, depended the future welfare of those he loved, woulch only have 
aggravated the embarrassment of his novel situation. 

About thirty years ago, a young man, a scion of a respectable 
family, came up to London to prepare himself for the bar. His means 
were small, but his wants were limited, and well aware that if fortunes 
docs not always favor the deserving, she has, for the ignorant and dis¬ 
solute, no honors or rewards, ho applied himself with zeal and industry 
to the study of his profession. Nature had blessed him with an acute 
mind—his perseverance was untiring, and he could boast that pleasure 
never allured him fz’om the paths of duty. He was, in due time, admit¬ 
ted to the honors of the wig and gown, and took his seat on the back 
benches in the Court of King’s Bench. His prospects were, at first, 
promising—his family connections'—the reputation he had acquired, 
during his pupilage, for attention and industry, obtained for him, ear¬ 
lier than usual, a small practice, and what leads to its increase, a good 
name. Elated by the prospects which appeared opening before him, he 
married—and he was yet in the prime of life when he was the father of 
a large family. Unhappily, his business did not increase in the same 
ratio with his necessities, and he soon began to feel all the difficulties 
which attend on small supplies and large demands. His physical 
strength began to fail him, and all tbe more, when be saw bis admirable 
wife, whom be loved with all the ardor of a first affection, devoting herself 
to the most menial tasks—discharging the humblest offices for him and 
their children. On her fragile frame, care and sorrow made rapid inroads. 
A casual attack of illness, aggravated by pecuniary distress, threatened 
her life, and, ultimately, she died—falling a victim to her anxieties for 
her husband and family. Heart-broken, the young lawyer still struggled 
on for the salco of his children. A few months after the partner of his 
cares was consigned to the grave, he succeeded in some important cause 
accidentally intrusted to him : business poured in on him ; and, in a very 
short time, he found himself one of the leaders of the bar. When a friend 
congratulated him on his sudden promotion, he exclaimed—“ Had it 
hut come a few months sooner!” 

Header! this is a true story, as many can vouch : the subject of it 
now occupies a high place amongst our legal functionaries. 
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Fletcher Norton* toiled through the routine pf circuits and West¬ 
minster Hall for many years, without a brief. Mr. Bearcroft, one of 
the most eminent barristers of the last century, and who died Chief 
Justice of Chester, underwent the severest difficulties in his passage to 
wealth and fame. His industry and perseverance were indomitable. For 
many years his practice was so limited as hardly to suffer him to sub¬ 
sist with the strictest economy. He sometimes, however, thought of 
relinquishing the law as a profession, but a just estimation of his own 
acquirements induced him to continue, and ho at last made himself 
known, and obtained an immense practice and a high reputation. It 
was a long time before the eminent merits of Mr. Holroyd, afterwards a 
puisne judge in the King’s Bench became recognised. Lord Kenyon 
spoke of him when in his forty-seventh year, as “ a rising young man.” 
Sir William Grant travelled many a cireuit before he obtained a single 
brief, and at last owed to the friendship of a minister, what be was en¬ 
titled to expect from his own merits. 

The rise of Sib Edmund Saunders, one of our soundest lawyers, 
from the very depths of poverty to the chief justiceship of Common 
Pleas, is one of the most remarkable circumstances in our legal annals. 
Saunders was originally, if not a parish foundling, at least, a poor beg¬ 
gar boy; and by constant attendance in Clements Inn, obtained the 
notice of the attorneys’ clerks. Finding he was anxious to learn to 
write, some benevolent attorney had a sort of mock desk constructed for 
him at a window on the top of a staircase, where he sat and wrote after 
copies of court and other bauds lent him by the clerks. In this he soon 
became so expert, that be used to obtain employment as a copier, and 
made some little money in this way. Some books of forms having been 
lent him, he became “ an exquisite entering clerk,” and then acquired a 
knowledge of special pleading. lie at last obtained some assistance, 
which enabled him to be called to the bar, and he acquired a practice in 
the King’s Bench equal to any other lawyer of his day. We are sorry 

* With Sir Fletcher Norton, as with pi any others, “ Early Struggles” appeared to 
have, in some measure, operated injuriously. To them might be ascribed the parsimony 
and avarice for which he was distinguished in after years, and which obtained for him the 
elegant appellation of Sir Bullface Doublefee. Lord Orford mentions an instance of his 
amor pecuniae, which deserves to be extracted. " His mother lived at a mighty shabby house 
at Preston, which Sir Fletcher began to think not quite suitable to the dignity of one who 
had the honor of being his parent; be cheapened a better, in which were two pictures, valu¬ 
ed at £ CO. The attorney insisted on having them as fixtures for nothing: the landlord re • 
fused—the bargain was broken off—and the dowager madam remains in her original hut.” 

i 2 


68 


THE LEGAL COMPANION. 


to be compelled to add, he was iu his habits grossly intemperate —“ for, 
to say nothing of brandy, he was seldom without a pot of ale at his nose 
or near him. By this means the became corpulent and gross in his habit 
of body, so much so as to be offensive to the Bench, and every one near 
him. Sir Matthew Ilale appears to have disliked him on # account of 
his ill-life, and also on account of his habit of attempting to deceive the 
court by tricks and subterfuges. To this latter practice he was much 
addicted, and he appeared to think his zeal for his client justified him in 
pursuing it. He was witty and good tempered, and was often seen is 
court before the judge had arrived, surrounded with students, putting 
cases to them and debating law points with a familiarity that bespoke 
native goodness of heart. When at the bar, although in enormous 
practice, he lodged with a tailor, in Butcher's Row, an abode in which 
he continued after he was raised to the Bench. This elevation he owed 
to the ability he bad manifested when counsel for the crown on several 
occasions \ but it was the cause of his death, from its imposing upon 
him very severe labors, and the necessity of changing his diet and ha¬ 
bits. 


PRIVY COUNCIL. 

The 22 nd and 23 rd April; and 1 Wi May , 1874. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, Sir Robert P. 

Collier, and Sir James IJannon, 

On appeal from the Appellate Court of Malta. 

Count G. F. Sant,* Baron of Cassia (Appellant) 

versus 

The Countess Generosa, the Wife of Count Sant (Respondent.) 

Judicial Separation—Ill-Treatment of Child equivalent to Ill-Treat¬ 
ment of Parent—Affirmative and Negative Evidence. 

Under the words “ ingiurie gravi” in the 46th Article of the Maltese law relating to 
the separation of married persons, it was intended to leave a large discretion to the tribu¬ 
nal having to judge of the facts. Not only acts but words designed to wound the feelings 
of the wifo may amount to “ ingiurie gravi”, and in considering whether they do so, the 
position of the parties and the habits and usages of the society in which they live must be 
regarded. Insults offered to the wifo which manifest contempt of her in that character are 
of special gravity, especially if offered in the presence of others ; and wrongs of this descrip* 
tion are not to be estimated separately, but in combination one with another. 

* Vide Law Reports, Privy Council Appeals, Vol. V., p. 642. 
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Where a husband habitually treated hia wife with harshness and insult, and thereby 
kept her in a constant state of excitement and fear, and also, upon a trifling pretext, used 
personal violence to their adult daughter, by which her health was affected during several 
months:— 

Held, that the violence offered to the daughter must be taken in conjunction with tho 
previous treatment of the mother, and that together they constituted “ itigiurie gruvi” 
within the meaning of the 40th Article. 

Where a father ilNtreated his daughter in such a manner as to afford to his wife a 
ground, under tho Maltose law, for demanding separation from him, but the wife remained 
in his houso for several months, during which the daughter continued to suffer from the con¬ 
sequences of the ill-treatment, and required the attention of her mother ; and the wife quit¬ 
ted her husband’s house on the first occasion of his leaving home : — 

Held, that the matrimonial offences of the husband had not been condoned. 

The testimony of witnesses deposing to what they saw and heard is of more value than 
that of persons who, from tho necessity of the case, are only able to Btate that they did not 
see or hear similar conduct and words. 

Sir James Hannen (In delivering judgment said) ;—Their Lord¬ 
ships consider that, under the words “ ingiurie gravi” it was intended 
to leave a large discretion to the tribunal having to judge of the facts ; 
that not only acts but words designed to wound the feelings of the vvifo 
—whereas in this case, site is the complaining party—may amount to 
“ingiurie gravi”; that, in considering this question, the position of the 
parties, the habits and usages of the society in which they live, must he 
regarded ; that insults offered to the wife, which manifest contempt of 
her in that character, are of special gravity, and that that gravity is in¬ 
creased if the insults be offered in the presence of others ; that wrongs of 
this description arc not to he estimated separately, but in combination 
one with another. 

Having considered the principles applicable to the case, the facts 
may be briefly stated as follows :— 

The parties were married on the 31st of August, ]S30, and have 
had five children. They were both of high rank, the Appellant being 
noble, and the lady of equal birth. They appear to have been in some¬ 
what straitened circumstances for their position in society. 

There is nothing in the evidence to shew that their early married 
life was not happy ; and all tho witnesses who were called to establish 
the charge of cruelty against the Count speak chiefly as to events of the 
four or five years preceding the separation. 

One witness (Nicola Ferrugia) called by the Count gave evidence 
from wbieb it would appear that, as long ago as 1849, the Appellant 
used threatening and insulting language towards his wife: “ One day 
the Count, taking a plate in his hand, said to the Countess, threatening 
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her, ‘ If'you speak, I will break your head with this plate. Your income 
is not enough for your slippers/” But, whether this be regarded as an 
isolated outburst of temper or as indicative of his habitual behaviour, it 
appears from the general tenor of the evidence of the witnesses called 
on behalf of the Countess, that the conduct of her husband t<twards her, 
and one at least of her children, had assumed a more serious character 
about the year 1866 : “ Once, four or live years ago,” says the witness 
Elena Bonatlo, in her examination taken in May, 1870, “I approached 
Miss Angelica , and, finding her crying, she told me that she had got r 
slap in the face.” 

Lorenzo Vella, couchman to the Count’s father, speaking of the 
general behaviour of the Count when he came with his family to visit 
his father during the nine years which preceded 1861, says, “ When the 
Couut came, he got angry with everyone, also with his father. The 
Count Francesco used to threaten every one. There was no reason for 
it. He used to call the wife and childreu ‘ carrion’, but not his father. 
He spoke so whilst irritated, because everything irritated him.” 

Maria Bonello, also iu the service of the Count’s father, says, 
“ When he came he scolded the lady. Once, five years ago, the Count 
came about 10 i\ m. I heard him cry out. 1 heard from his lady, 
who was crying, that he was scolding lier because she had gone out to 
church. He continued scolding till about midnight, and returned to 
town at night-time.” 

The principal evidence offered on behalf of the Countess is that of 
servants living in the house. 

Lorenzo Camillcri, who lived eleven years in the family, says, 
u The lady was treated badly ; he swore at the lady, and at the child¬ 
ren also, in a passion. There was no cause for the anger. I sought to 
get away, not to hear the bad \vords. The last quarrel took place 
about two years or twenty months ago ( i . e. } in 1868). The Count said, 

* It will end badly, we shall finish badly ; ’ and sometimes he said, * On 
account of yourselves 1 shall go to the gallows.”’ 

He also states that the Count, in the presence of his family, used 
profane language in depreciation of matrimony, and continued, “ Some 
months before I left the Count’s house I heard him say, ‘ I raised you 
from the mud, your income does not serve me for tooth-picks/ Often¬ 
times I have seen the wife in tears, also the children. When the Count 
knocked at the door the family got timid. The Count at times used 
the word f carrion’ (carogna) to his wife.” 
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He also states that the Couut used to apply a grossly obseeue 
term of abuse to his wife. 

Elena Bonatto, more than nine years a servant of the parlies, 
states that the Count used towards the lady the expression “ carrion," 
that he threatened in gross terms to kick her, that he threatened to 
turn her out of the house, that sometimes the reason was some mistake 
of the witness herself in serving the dinner, that the Countess was often 
weeping, that the Count cursed and swore and used improper words 
before the children, as well as before their mother, and particularly 
that he u^ed with reference to his wife, and in her presence, language 
of the rno&t disgusting indecency, too gross to be here repeated. 

Margarita Ferrugia , a servant in the house for two years and a 
half before the Countess left, deposed that the Count threatened to kick 
his wife, and to throw her out of the window ; and on one occasion, 
when the lady was in bed, he threatened to throw her out with her 
chemise on, and to kill her ; that after this, from 3 o'clock in the morn¬ 
ing till G, he took to walking about, swearing, cursing, and grumbling, 
from the lady's room to bis own. “ At last he remained in bis room." 
“ Duiing my stay," the witness continues, “ their house was a hell, 
lie used to say to the lady she was good for nothing ; that he had raised 
her from the dirt. lie swore by the Virgin Mary. A day did not 
pass without some quarrel. He used to say that he would be sent to 
the gallows on her account." 

This witness also corroborated the last as to the use by the Count 
of the obscene and insulting language to the Countess already referred 
to. “ He did not call her by name, but would say, ( I say, come here/ 
and call her a sow and brood-hen. These words he used openly at 
dinner before the children and servants." 

No suggestion of a reason was offered why these witnesses should 
not bo believed, except the antecedent improbability that a gentleman 
should bo guilty of such conduct to his wife ; but the length of time 
they were in the service of the Count is a testimony to the general good¬ 
ness of their character, and no questions were pnt to them in cross-exa¬ 
mination with a view of shaking their credibility. 

On the other hand, their statements were corroborated in some 
important particulars by the evidence of Dr. Mifsud, the medical atten¬ 
dant of the family. He says, “ I observed that he, the Count, is of a 
hard disposition. The father is of an irascible character, in consequence 
whereof, when he is under some impulse, he does not pay any respect 
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to the state of illness of the wife and of the family. If at any time 
name family dispute arises with the servants, or something similar, 
ho gets into a passion and utters some injurious word even in the sick 
room; words addressed to the servants aud sometimes to the wife, 
momentarily aggravating the state of the sick person. FdV example, 
the words used were that the position of the wife depended oil her title 
as Countess, and speaking with contempt of her family. I also heard 
him swearing as if using familiar expressions. The words were uttered 
in a loud voice audible to the family. I also attended the Count some¬ 
times, hut his irascibility surmounted his indisposition," probably mean¬ 
ing that his illness did not prevent his outbursts of temper. “ 1 do not 
remerpber injurious words in presence of the lady, but there were such 
words said to me in regard to her. I always observed tbe exasperated 
state of tbe Count. 1 told the Count to repress his irritation ; he used 
to say, * I cannot.’ ’’ 

Their Lordships arc of opinion that the evidence of these witnesses 
outweighs the testimony of those persons who were called on behalf of 
the Count. 

Some of these, indeed, gave evidence rather tending to support 
the charges made against the Count. The evidence of Nicola Ferrugia 
lias already been referred to. Another, Camilleri , had ouly been in tbe 
Count’s service a month when the Countess left j but he, while stating 
that he saw no blows and heard no bad language, says that when the 
lady and family used to retire, the Count remained to grumble, and 
swore against those who had caused him to marry. 

The other witnesses called by the Count were either men servants 
(sueli as the game-keeper and coachman), not having the same opportuni¬ 
ties of observing his behaviour as those called by the Countess, or acquain¬ 
tances, before whom, on the rare occasions on which they saw him, it 
may well be. that he restrained his passion, while in the privacy of his 
home he may have permitted it to carry him to the excesses deposed to by 
the domestic servants and Dr. Wfsud. Even if the weight of evidence 
on the one side and the other were more equally balanced than it is, their 
Lordships would not lightly set aside, on a question of fact, the finding 
of the tribunal which had an opportunity of hearing the witnesses and 
observing their demeanour ; but without these advantages their Lord- 
ships think that the testimony of the witnesses deposing to what they 
saw and heard is of more value than that of persons who, from the 
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necessity of the case, are only able to state that they did not see or hear 
similar conduct and words. 

The result i3, that their Lordships come to the conclusion that the 
Count, for some years before his wife left her home, had been accustom¬ 
ed to treat her with harshness and unkindness, and that he frequently 
insulted her in the grossest manner before her servants and children, 
and intentionally wounded her feelings as a mother and a woman by 
applying to her terms of the foulest vituperation, and that he thereby 
kept her in a constant state of excitement and fear, which could not but 
be prejudicial to her health. 

This being the general condition of the household, it was proved, 
and not denied, that in November, 1868, the Count gave his daughter 
Angelica , a woman of thirty, some slaps in the face, he alleging that 
the only provocation she had given was that she contradicted him. 

It was also proved by Dr . Mi/sud that the effect of these blows, 
acting on the already delicate health of the daughter, was to throw her 
into convulsions, which continued to return during several months, and 
that the lady and all the family from the time of this occurrence were 
in fear of the Count. 

Their Lordships are of opinion that this violence offered to the 
daughter must be taken in conjunction with the previous treatment 
of the mother, and that together they constitute “ ingiuric gravi” 
within the meaning of the 46th Article. 

It was, however, argued that the Countess, by not leaving her 
husband before February, 1869, condoned his matrimonial offences. 
Their Lordships are of opinion, however, that this defence is not esta¬ 
blished. It appears that Angelica remained ill from the consequences of 
her father's violence for several months, during which she required the 
attention of her mother, and it further appears that ou the first occasion 
of the Count leaving home the lady took advantage of the opportunity 
to escape from the house. 

Their Lordships will, therefore, humbly recommend to Her Majesty 
that the judgment of the Court of Appeal of Malta of the 22iul 
of April, 1872, be affirmed, aud that this appeal be dismissed with 
costs. 


•T 
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PRINCIPLES OF CIVIL LAW. 

Of all the objects of study, civil law is that which has the least 
attraction for those who do not study jurisprudence as a profession. 
But this i3 not saying enough. In fact, it inspires a kind of terror. 
But a slight reflection might convince them that^this sublet is of vast 
importance to them, as it treats of every thing that is mos‘t interesting 
to them, of their security, of their property, of their mutual and daily 
transactions, of their domestic condition, in the relations of father, of 
children, of husband, and of wife. Here it is that rights and obligations 
spring up; for all the objects of law may he reduced, without mystery, 
to these two terms. 

The civil law is, in fact, only another aspect of the penal law; one 
cannot be understood without the other. To establish rights, is to grant 
permissions; it is to malco prohibitions; it is, in one word, to create 
offences. To commit a private offence is to violate an obligation which 
we owe to an individual,—a right which he has in regard to us. To 
commit a public offence is to violate an obligation which we owe to the 
puLlio—a right which the public has in regard to us. Civil law, then, 
is only penal law viewed under another aspect. If we consider a law at 
the moment when it confers a right, or imposes an obligation, this is the 
civil point of view. If wc consider a law in its sanction, in its effects 
as regards Hie violation of that right, the breaking through that obliga¬ 
tion, 1 hat is the penal point of view. 

VVliat is to bo understood by principles of civil law ? They are 
the mo fires of laws; the knowledge of the true reasons which ought to 
guide the legislator in the distribution of the rights which he confers, 
and the obligations which he imposes. 

All the which the legislator is called upon to distribute 

am'>ng the members of the community may be reduced to two classes :— 

1st. Rights. 

2nd. Obligations. 

Rights arc in themselves advantages, benefits, for him who enjoys 
them. Obligations, on the contrary, are duties, charges, onerous to him 
who o', : t to fulfil them. 

Rights and obligations, though distinct and opposite in their na¬ 
ture, are simultaneous in their origin, and inseparable in their existence. 
In the nature of things, the law cannot grant a benefit to one without 
imposing, at the same time, some burden upon another; or, in other 
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words, it is not possible to create a right in favor of one, except by 
creating a corresponding obligation imposed upon another. How con¬ 
fer upon me the right of property in a piece of land ? By imposing 
upon all others an obligation not to touch its produce. How confer 
upon me a right of command ? By imposing upon a district, or a num¬ 
ber of persons, the obligation to obey mo. 

The legislator ought to confer rights with pleasure siime they arc 
in themselves a good ; be ought to impose obligations with reluctance, 
since they are in themselves an evil. According to the principle of uti¬ 
lity, he ought never to impose a burden except for the purpose of con¬ 
ferring a benefit of a clearly greater value. 

By creating obligations, the law to the same extent trenches upon 
liberty. It converts into offences acts which would otherwise be permits 
ted and unpunishable. The law creates an offence either by a positive 
command or by a prohibition. 

These retrenchments of liberty are inevitable. It is impossible to 
create rights, to impose obligations, to protect the person, life, reputa¬ 
tion, property, subsistence, liberty itself, except at the expense of li¬ 
berty. 

But every restriction imposed upon liberty is subject to be followed 
by a natural sentiment of pain, greater or less ; and that independently 
of an infinite variety of inconveniences and sufferings, which may result 
from the particular manner of this restriction. It follows, then, that no 
restriction ought to be imposed, no power conferred, no coercive law 
sanctioned, without a sufficient and specific reason. There is always a 
reason against every coercive law—a reason which, in default of any 
opposing reason, will always be sufficient in itself; and that reason is, 
that such a law is an attack upon liberty. He who proposes a coercive 
law ought to be ready to prove, not only that there is a specific reason 
in favor of it, but that this reason is of more weight than the general 
reason against every such law. 

The proposition that every law is contrary to liberty, though as 
clear as evidence can make it, is not generally acknowledged. On the 
contrary, those among the friends of liberty who are more ardent than 
enlightened, make it a duty of conscience to combat this truth. And 
how ? They pervert language ; they refuse to employ the word liberty 
in its common acceptation ; they speak a tongue peculiar to themselves. 
This is the definition they give of liberty: Liberty consists in the rig h 
of doing everything which is not injurious to another . But is this the 

j 2 
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ordinary sense of the word? Is not the liberty to do evil liberty ? If 
not, what is it ? What word can we use in speaking of it ? Do we not 
buy that it is necessary to take away liberty from idiots and bad men, 
because they abuse it ? 

According’ to this definition, we can never know whether we have 
the liberty to do an action until we have examined all its consequences. 
If it seems to us injurious to a single individual, even though the law 
permit it, or perhaps command it, we should not be at liberty to do it. 
An officer of justice would not be at liberty to punish a robber, uiriess, 
indeed, he were sure that this punishment could not hurt the robber ! 
Such arc the absurdities which this definition implies. 

What does simple reason tell us! Let us attempt to establish a 
series of true propositions on this subject. 

The only object of government ought to be the greatest possible 
happiness of the community. 

The happiness of an individual is increased in proportion as his 
sufferings are lighter and fewer, and his enjoyments greater and more 
numerous. 

The care of his enjoyments ought to be left almost entirely to the 
individual. The principal function of government is to guard against 
pains. 

It fulfils this object by creating rights, which it confers upon 
individuals : rights of personal security, rights of protection for honor, 
rights of property, rights of receiving aid in case of need. To these 
rights correspond offences of different kinds. The law cannot create 
rights except by creating corresponding obligations. It cannot create 
rights and obligations without crcatiug offences. It cannot command 
nor forbid without restraining the liberty of individuals. 

It appears, then, that the citizen cannot acquire rights except by 
sacrificing a part of his liberty. But even under a had government 
there is no proportion between the acquisition and the sacrifice. Go¬ 
vernment approaches to perfection in proportion as the sacrifice is less 
and acquisition more. 
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CALCUTTA HIUH COURT. 

The 15*4 June , 1875. 

PRESENT : 

Mr, Justice Markby and Mr. Justice Morris, Judges. 

Mahomed Arsad Ciioivdry* (a Defendant,) 

vs. 

Yakooq Ally, (Plaintiff.) 

Limitation—Minor, Purchaser from — Representative — 

Act IX. of 1871, <r. 7— Act XIV. of 1850, s. 11. 

Whatever may have been the effect of s. II of Act XIV. of 1859, as to extending the 
privilege given to a minor to his representative, s. 7, the corresponding section of Act IX. 
of 1871, limits the privileges to the minor himself and his representive after hia death ; and 
therefore a purchaser from a minor cannot claim the benefit of that section. 

This was a suit for recovering possession of an elephant or its value 
and damages. The plaintiff made his claim on the allegation that the 
elephant at fust belonged to Nowab Ali Chowdry, upon whose death in 
F. S. 1274 (1866*67), it devolved upon his wife (the third defendant), 
who was then a minor; that in the same year, on the 2nd of Magh 
(22nd January 1867), the first defendant, Mahomed Arsad Chowdry, 
wrongfully took possession of the animal and that the third defendant, 
on attaining her majority in F. S. 1280 (1873), sold it to the plain¬ 
tiff, who, on the 25th of June 1874, instituted the present suit for the 
recovery thereof. 

Markby, J. (After slating the facts of the case said) :—The date 
when the elephant was taken out of the possession of the then owner, was 
the 2nd Maugh 1274 (22nd January 1867). And whatever be the exact 
nature of the cause of action which is put forward in this suit on the 
part of the plaintiff, it is admitted that the suit would be barred by the 
law of limitation, unless the plaintiff can bring himself within the pro¬ 
visions of s. 7, Act IX. of 1871. 

It is not contended that the plaintiff himself is a minor, but he 
seeks to take benefit of that section as purchaser from a person who was 
a minor when this cause of action accrued. lie is in fact the purchaser 
of the minor's claim to the elephant, and of her claim to damages on ac¬ 
count of the elephant having been taken out of her possession. Now by 


* Vide 15, B. L. R., p 357. 
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s. 4 of the Limitation Act (Act IX. of 1871), every suit must be 
brought within the time specified in the schedule, unless there is some¬ 
thing in the provisions in s. 5 to 26 of the Act itself, which absolves 
the plaintiff from 'that necessity. 

It is not a question therefore, as is argued before lift whether by 
the words of s. 7 the purchaser from the minor is excluded,‘but whether 
lie can bring himself within the provisions of that section. The general 
words of s. 4 are sufficient to exclude him unless he can do this. Now, 
the first part of the section says :—“ If a person entitled to sue, be at 
the time the right to sue accrued, a minor, or insane, or an idiot, he 
may institute the suit within the same period after the disability has 
ceased, or (while he is at the time of the accrual affected by two disabi¬ 
lities) after both disabilities have ceased, as would otherwise have been 
allowed from the time prescribed therefor in the third column of the 
second schedule hereto annexed.” 

That is a right clearly personal and restricted to the minor himself. 
Then the third clause goes on to say :—“ When his (the minor’s) disabi¬ 
lity continues up to his death, his representative in interest may insti¬ 
tute the suit within the same period after the death as would otherwise 
have been allowed from the time prescribed therefor in the third column 
of the same schedule.” 

The minor, therefore, oi his representative in interest after his death, 
has a special period allotted to him for bringing the suit. There are no 
words whatsoever in s. 7, which would give to any other person, in 
whatever way he might happen to be connected with the minor, any other 
period for bringing the suit than that specified for ordinary persons. That 
this is the true construction of this section also appears to be clear, if wc 
compare the words of s. 7 of the present Limitation Act with the words 
of s. 11 of Act XIV. of 1859. There the words are “ If at the time 
when the right to bring an action first accrues, the person to whom the 
right accrues is under a legal disability, the action may be brought by 
such person or his representative within the same time, &c.” 

There is nothing there which in express terms limits the term 
* f representative” to a representative at the death of the minor. Whe¬ 
ther upon the true construction of s. 11 the word “ representative” 
can be extended so as to include a purchaser from the minor suing in 
his life-time, is a matter which of course we are not at present concern¬ 
ed to consider. No case has been shown to us, in which that section 
has been so extended. But, however that may be, it seems clear that 
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the intention of the Legislature was to make the language of the new 
Act more strict than the language of the old Act, and to limit the 
advantage of that section to the minor himself and to his representative 
after his death. 

Some argument was addressed to us as to the improbability of the 
Legislature debarring the purchaser from a minor from any advan¬ 
tage which the minor himself might have. That is not a matter which 
can in any way enter into consideration of the construction of a section, 
the language of which is not in any way ambiguous. But so far as this 
particular ease is concerned, 1 think we may fairly say that we have no 
hesitation whatsoever in applying the law of limitation to the claim of 
the plaintiff. The claim is one which we should by no means encourage* 
even supposing we do not go so far as to hold that it is one which is 
contrary to the policy of the law, and therefore void. It is quite clear 
that it was a purchase of a very speculative kind, and it is by no means 
improbable that, what is really meant to be tried under the allegation 
of this purchase, is some ulterior claim to more substantial part of the 
property of the minor. Therefore upon this ground of limitation alone, 
and without entering into any other portion of the case, wo hold that the 
claim of the plaintiff is barred. But as there is a possibility of further 
litigation, we think it right to add that we express no opinion whatso¬ 
ever whether the facts have been rightly found by the Court below. On 
the contrary, we feel bound to say that the investigation of facts in this 
case has not been in our opiuion by any means satisfactory. 

The judgment of the lower Court is reversed, and the suit dismissed 
with costs in this Court and in the Court below. 

Ax Instance: of Ckosb Examination.— Q.—“ How many knaves do you suppose live 
in this street besides yourself ?” A “ Besides myself ! do you mean to insult me V “ Welj 
then, how many do you reckon including yourself ?” 

An Account of a Celebrated Judge.—A late celebrated judge, who stooped very 
much when walking had a stone thrown at him one day, which fortunately passed over him 
without hitting him. Turning to his friend, ho remarked “ Had I been an upright judge 
this might have caused my death." 
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PRIVY COUNCIL. 

The 1st, 2nd and 22nd June, 1S75. 

Present : 

Sir J. W. Colvile, Sir B. I'eacock, Sir M. E. Smith, and Sir R. P. Collier. 

On appeal from the High Court of Judicature at Madras. 

Sadasiva Pi i. lai* ( Plaintiff ) 
vs. 

Ramalinga Pillai, ( Defendant.) 

A cl XXIII. of 1861, s. 11 —Execution—Mesne Profits and 
Interest — Estoppel. 

In construing the provisions of s. 11, Act XXIII. of 1861, notwithstanding certain 
earlier decisions to a contrary effect, all tho Indian High Courts have now recogniz¬ 
ed it to be settled law that, whero tho decree is silent touching interest, or mesne 
profits, subsequent to the institution of the suit, the Court executing tho decree cannot, 
under the section in question, assess or give execution for such interest or mesne profits, 
but that the plaintiff is at liberty to assert his rights thereto by a separate suit. 

Tho Judicial Committee of the Privy Council, although of opinion that, if the matter 
had been res integra, the provisions of the section might havo admitted of a different inter¬ 
pretation, being unwilling to run counter to along and concurrent course of decisions of the 
Indian Courts in what is really a mere matter of procedure, accepted this construction of 
the law as binding. 

The plaintiff obtained a decree for the possession of certain lands, with mesne profits 
up to the date of suit. No claim was made in the plaint for rnesue profits accruing due 
after tho date of suit, and the decree was silent in respect thereof. An appeal against 
the decree having been brought by the defendant, execution waa from time to time 
stayed by the Court on the defendant giving security, to abide tho event of the ap¬ 
peal, for the execution of tho decree, and for payment of the mesne profits accruing, while the 
plaintiff remained out of possession. Tho decree having been confirmed on appeal, the 
plaintiff applied for execution in respect of the interim mesne profits. 

Held in the Court below that, as these were not provided for by the decree, they could 
not, under s 11, Act XXIII. of 1861, be awarded in execution, but must be made the sub¬ 
ject of a separate suit. 

Held by the Judicial Committee that tho proceedings whereby tho defendant led the 
Court to stay execution and continue him in possession, laid him under an obligation to 
account in the suit for the mesne profits which he engaged to pay; and that this obligation 
was capable of being enforced by proceedings in execution, notwithstanding the con¬ 
struction given by the Court to section 11; since even if the defendant’s liability to account 
were not to be considered “ a question relating to the execution of the decree,” within the 
meaning of tho section, he was, in any case, precluded by the ordinary principles of estoppel 
from contending that tho mesne profits in question were not payable under the decree. 

Where a Court has a general jurisdiction over the subject-matter of a claim, parties may 
be held to an agreement that the questions between them should be heard and determined 
by proceedings contrary to the ordinary curstis curia. 


* Vide 15, B. L. II, j 383. 
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Sir J. W. Colvile.— -Shunmooga Pillai and Chiddunbrun Pilla 
were cousins, and the only members of a joint and undivided Hindu fa¬ 
mily. Shunmooga died first, and in 1858 the appellant, claiming to be 
his adopted son, brought a suit to enforce his rights against Chiddun- 
brun, who denied the validity of the alleged adoption. The suit was in 
its nature one to establish the plaintiff’s title as the heir of his adoptive 
father, and to obtain a partition of the joint family estate. It specifi¬ 
cally claimed the mesne profits of the landed property from the date of 
the alleged exclusion,—that is to say, from the Fusli year 1267, corres¬ 
ponding with 1857-58, but did not claim mense profits for the subse¬ 
quent years. On the lltli of Juno 1859, the Civil Judge of Cuddalore 
made a decree in the plaintiff's favor, which affirmed his title as adopted 
son of Shuumooga, awarded to him a moiety of the joint estate, includ¬ 
ing certain lands, and the sum of rupees 4,395-6-7^ as his share of the 
mense profits of such lands for the Fusli year 1267, but was silent as to 
the mesne profits which had accrued since the institution of the suit. Both 
parties appealed against this decree to the Sudden Court of Madras, which, 
by its decree dated the 2!<th of September I860, dismissed the defen¬ 
dant’s appeal and modified the decree of the Civil Court by awarding to 
the plaintiff a further sum of Rs. 3,191-4-1 as the value of his share in 
certain jewels and other moveable property. It left the decree of the 
Civil Court untouched in respect of the mesne profits of the immoveable 
property. The defendant appealed against the decree of the Suddcr 
Court to Her Majesty in Council. His appeal abated on bis death in 
1862, but was revived by bis son, the present defendant, and was finally 
dismissed by an order in Council in February 1864. This antecedent 
litigation, therefore, has conclusively established the title of the plaintiff 
to whatever lie can claim under the decree of the 11th of June 1859 as 
varied by that of the 24th September I860, 

In September 1864, the plaintiff commenced the proceedings, out 
of which this appeal has arisen, in order to obtain execution of the de¬ 
cree made in his favor. By bis petition be prayed to be put into pos¬ 
session of his share of the lands j to have execution for the ascertained 
sums awarded to him by the decree, including the mesne profits for the 
Fusli year 1267, with the interest thereon; and also to have execution 
for the two further sums of Rs. 48,075-14-1, and Rs. 15,890-15-7, the 
first being the alleged amount of mesne profits for the six years from 
Fusli 1268 to Fusli 1273} and the latter the estimated amount of in¬ 
terest due on such mesne profits. He has been put into possession of 
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his share of the lands, and may be assumed, subject to what may be 
said hereafter touching his share of the outstanding debts due to the 
joint estate, to have obtained all to which he can be entitled under the 
decree except the two last mentioned items, or such other sums, if any, 
as may be due to him for the mesne profits for the years inf question, and 
interest thereon. His claim to such subsequent profits and interest was 
litigated between him and the respondent in the proceedings which will 
be hereafter more particularly considered. The result of these was an 
order of the Civil Court, dated the Slst of January 1872, which awarded 
to the plaintiff the sum of Rs. 36,223-6-2 for mesne profits, but rejected 
his claim for interest thereon. Against that order both parties appealed, 
the plaintiff insisting that he was entitled to more than had been award¬ 
ed to him for mesne profits, and also to interest on such profits ; the res¬ 
pondent for the first time contending that inasmuch as the mesne profits 
in question were neither asked for in the plaint, nor awarded to the plain¬ 
tiff in the decree, the Civil Judge had no jurisdiction to award them 
under s. 11 of Act XXIII. of 1861, the enactment under which he had 
proceeded, and taking other objections to the order. 

On the 28th of June 1872, the High Court of Madras disposed of these 
appeals by reversing the order of the Civil Court on the ground that, 
under the decree in the original suit, mesne profits subsequent to 1858 
were not recoverable. The present appeal is against the last-mentioned 
order. 

The first question to be considered is the construction to he put 
upon the 11th section of Act XXIII. of 1861, of which the material 
portion is in the following words:—“ All questions regarding the 
amount of any mesne profits which, by the terms of the decree, may have 
been reserved for adjustment in the execution of the decree, or of any 
mesne profits or interest which may be payable in respect of the subject- 
matter of a suit, between the date of the suit and theexecution of the decree, 

. . ., . and any other questions arising between the parties to the 

suit in which the decree was passed, and relating to the execution of the 
decree, shall be determined by order of the Court executing the decree, 
and not by separate suit, and the order passed by the Court shall be open 
to appeal.” 

It is contended, on behalf of the appellant, that the words “ all 
questions regarding the amount of any mesne profits or interest which 
may he payable in respect of the subject-matter of a suit between the 
date of the suit and the execution of the decree,” are wide enough to 
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embrace, and ought to be taken to embrace, the claims now under 
consideration. On the other hand, the learned counsel for the respon¬ 
dent insist that the word “ payable” is to bo read as “ payable under 
the decree,” and have cited numerous cases to show that, notwithstanding 
some earlier decisions to the contrary, all the High Courts of India have 
now accepted as settled law these propositions: 1st, that where the de¬ 
cree is silent touching interest or mesne profits subsequent to the insti¬ 
tution of the suit, the Court executing the decree cannot, under the 
clause in question, assess or give execution for such interest or mesne 
profits; and 2nd, that the plaintiff is still at liberty to assert his right 
to such mesne profits in a separate suit. That this construction has 
now for several years prevailed in the High Court of Calcutta is shown 
by the Full Bench ruling of the 13th of September 1866— Mosoodnn 
hall v. Bheekaree Singh (1) ; the decision of the 18th of June 1868— 
Ilaramohini Chowdhrian v. Dhawrnani Chowdhrian (2); and numerous 
other cases. That it has been adopted by the other High Courts is 
shown : as to that of the North-West Provinces, by the decision of the 
30th of November 1869— Chowdhree Nain Singh v. Jawahur Singh (3); 
as to that of Madras, by the ruling of the 3 2th of February 1869— Subba 
Venhataramaigan v. Subraya Aigan (4); and as to that of Bombay, by 
the Full Bench ruling of the 10th of December 1867, in Badhabai v. 
Badhabai (5), followed by the decision of the 15th of June 1869 in Si - 
taram Amrut v. Bhagvant Jaganath (6). 

The alleged consensus of the Indian Courts being thus established, 
their Lordships, whatever their opinion upon the construction of this 
clause might have been, had the question been res Integra , do not think 
it would be right to run counter to so long a course of decision upon 
what is, in fact, merely a question of procedure,—it being admitted that 
the plaintiff may assert rights of this nature, if they exist, in a separate 
suit. They, therefore, accept the construction of the Indian Courts as 
settled law; and that acceptance, as was admitted at the bar, suffices to 
dispose of the claim to interest on the subsequent mesne profits which 
is raised by the present appeal. 

It was,' however, contended, as to the principal of the mesne profits 
in question, that the special circumstances of this case take the plain- 


(4) 4, Mad. 0. c. R., 257. 

(5) 4, Bom. H. C. R., A. C., 181. 

(6) 6, Bom. H. C. R., A. C\, 109. 


(1) B. L. R., Sup. Vol., 602. 

(2) 1, B. L R., A. C., 138. 

(3) 1, Alt, H. C. K., 167. 
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tiff’s claim out of the general rule ; and are sufficient to support the or¬ 
der of the Civil Court of the 31st of January 1872, And their Lord- 
ships will now proceed to consider what those circumstances are and the 
legal efleot of them. 

The decree of the 11th of June 1859 conclusively estalffished the right 
of the plaintiff as against the defendant to a share in thd lands forming 
part of the joint estate, and to the mesne profits attributable to that 
share for the Fusli year 1267, being the year next preceding the institu¬ 
tion of tho suit. His title, therefore, to the lands, of which he'has ob¬ 
tained possession, and to mesne profits on those lands from a certain 
date, cannot be impugned. Had there been no appeal, and the decree 
had been followed by immediate execution, the plaintiff would have 
been put into possession of his lands, and would ever since have received 
the rents and profits of them. The only mesne profits touching which 
any question could have arisen, would have been those for the year which 
elapsed between the date of the institution of the suit aud that of tho 
decree. Execution was suspended, but not necessarily suspended, by 
the appeals, and the defendant could only remain in possession on tho 
terms of giving security for the execution of the decree, should it be 
affirmed against him. 

Such being tho legal position of the parties, the plaintiff, on tho 
8th of December 1859, presented a petition to the Civil Judge of Cud- 
dalore, claiming, in addition to the mesne profits specifically given by the 
decree, a certain sura as the then ascertained mesne profits for the Fusli 
year 12G8 (being that which immediately followed the institution of the 
suit), and a further sum for the mesne profits not yet ascertained for 
the Fusli year 1269 ; and praying that, should the defendant fail to 
give security for the subsequent profits, security to abide the event of 
the appeals should be taken from the plaintiff, and that he should be 
allowed to take out immediate execution. A counter-petition was filed, 
and other proceedings had; but ultimately an order of the Court was 
made, under which the defendant executed the instrument of the 26th 
of January 1860. 

The Suddcr Court made its decree disposing of the appeals in Sep¬ 
tember I860 ; and on the 11th of December in that year the plaintiff, 
contemplating the possibility of the appeal to Her Majesty in Council, 
which was afterwards preferred, made a second application to the Civil 
Court of Cuddalore, praying that the defendant might give further se¬ 
curity to cover both the additional sum awarded to the plaintiff by the 
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decree of the Sudder Court, and the mesne profits of the lands lor the 
current Fusli year 1270; and that in default of his doing so, security 
to abide the event of the appeal might be taken from the plaintiff, and 
he be allowed to execute the decree. Upon this second application an 
order of the Court was made, under which the defendant executed the 
further security of the 19th of March 1861. 

The original defendant died, and the appeal was revived by the res¬ 
pondent as his son and heir some time in 1862. 

On the 29th of January 1866, the plaintiff applied again to the Civil 
Court of Cuddalore, praying that the respondent, as the heir of the 
original defendant, should give security for the mesne profits for the 
Fusli years 1271 and 1272, with the usual alternative that, if he should 
fail to do so, security to abide the event of the appeal should be taken 
from the plaintiff, and he be allowed to have execution. On this ap¬ 
plication an order of the Court was made, under which the respondent 
executed the document dated the 25th April 18G3. 

That instrument is addressed to the Civil Court of Cuddalore, is en¬ 
titled “ a ready-money security bond respectfully executed by the res¬ 
pondent as son and heir of the original defendant,” and is in these 
words:— 

“ Pursuant to the order passed by the Court requiring me to furnish 
security for the two Fuslis 1271 and 1272, the probable amount whereof 
has been put down at Rs. 9,880-12-11 for both the Fuslis, in original 
suit (O. S.) No. 1 of 1858 of the said Civil Court, I agree to pay up 
the same when the original decree comes to be executed. Failing to do 
so, I consent to my property hereunder mentioned being proceeded 
against, and the amount recovered. Deducting, therefore, from the said 
amount of Rs. 9,880-12-11, Rs. 4,616-15-11, which is the surplus in the 
security furnished in 1270, the remainder is Rs. 5,264-13-0; for this 
amount I give you a security lien upon the property hereunder men¬ 
tioned, and indisputably belonging to my share.” Then follows a list 
of property. 

The two former instruments executed by the original defendant are 
substantially to the same effect. They are also addressed to the Civil 
Court; they contain an obligation to pay subsequent mesne profits for 
the years which they respectively cover, and point even more plainly 
to the ascertainment of the amount of such profits when the decree 
should come to be executed, and to their realisation, if not then paid, 
by the Court. The effect then of each document sterns to be an under- 
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taking ou the part of the person executing it, and that not by a mere 
written agreement between the parties, but by an act of the Court, that 
in consideration of his being allowed to remain in possession pending 
the appeal, he will, if the appeal goes against him, account in that suit, 
and before that Court, for the mesne profits of the yc* in question. 
That such was the understanding of the parties is shown \iy the earlier 
proceedings in execution, and in particular by the respondent’s coun¬ 
ter-petitions of the 13th of October 1864* and the 25th of April 1808. 
By the first of these the respondent, not disputing his liability for the 
six years’ mesne profits claimed, though he did dispute his liability for 
interest thereon, offered terms of compromise, and only suggested that 
the account, by reason of its complexity, would be better taken in a 
regular suit. The second contains this statement :—“ The plaintiff now 
claims mesne profits for the years subsequent to the decree. Though 
this petitioner is bound to pay the same, still the amount asked by the 
plaintiff is excessive, and has been fixed by him at his pleasure;” and 
then follows a plea ad misericordiam. The objection now taken to the 
recovery of these subsequent mesne profits by proceedings in execution 
was first taken by the respondent in the grounds of appeal filed by him 
in May 1872. That the respondent should have come under the obliga¬ 
tion supposed ; that the plaintiff should have failed to apply either to the 
Civil Court or to the Appellate Court for the amendment of the original 
decree by making it a decree for mense profits subsequent to the institu¬ 
tion of the suit; and that the respondent should have omitted, whilst the 
proceedings in execution in the Civil Court, to take the objection now 
taken to them, are all circumstances which the fact that up to December 
1867 the wider construction for which the appellant contends was put 
upon the 11th section of the Act of 1861 by the Courts of the Presiden¬ 
cy of Madras, and regulated their practice, goes far to explain. But if 
the respondent has contracted an obligation to account in this suit for 
the subsequent profits claimed, he cannot escape from it, because when 
he contracted it the course and practice of the Courts proceeded upon 
a construction of a Statute which has since been pronounced to be er¬ 
roneous. 

Their Lordships will now consider some of the objections which have 
been taken to the conclusion that the respondent has, by the proceedings 
in question, incurred the obligation supposed. 

It was said that the last (so-called) “ security bond” was alone the 
act of the respondent, and a distinction was taken between his obliga- 
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tion under that and those incurred by his father under the two other 
instruments. Their Lordships, however, observe that these are not mere 
bonds of the father, in respect of which the respondent as heir might be 
liable in the ordinary way. They are proceedings in Court importing a 
certain liability to be enforced in the suit against the defendant to that 
suit. By reviving the appeal, the respondent substituted himself for his 
father as defendant in the suit; and assumed the position of defendant 
with all the rights and liabilities which had previously attached to it. 
And that he intended to do so is further shown by the claim in his se¬ 
curity bond to take credit for a sum which he alleged to be surplus se¬ 
curity given by the preceding bond. 

Again, it was suggested that the proceedings in the lower Court, 
which resulted in these security bonds, were irregular; that after the 
appeal to the High Cour t the power to allow or to suspend execution, 
and, in the latter ease, to fix the terms on which execution should bo 
suspended, belonged solely to the Appellate Court. Their Lordships 
are by no means clear that this objection is well founded; bat whether 
it be so or not, it comes too late. It was never taken in the lower Court 
where the proceedings were had. There was no appeal from the orders 
of that Court, which directed security to bo given. It would be in the 
highest degree unjust to allow such an objection now to prevail against 
the appellant. 

Again Mr. Norton argued that the proceedings of the Civil Court 
of Cuddalore in the appointment of the commission and the assessment 
of mesne profits were irregular, because its powers were spent, at all 
events as to the mesne profits, by the execution issued by Mr. Ellis, the 
then Judge, in January 1865. Their Lordships can see no ground for 
this objection. It would seem that the iutention of the Court, whether 
under Mr. Ellis, or his successor, Mr. Hodgson, was to give the plain¬ 
tiff execution as prayed by his petition, but to give it piecemeal, and as 
it could conveniently be giveu. The order in question gave him execu¬ 
tion for the ascertained sums to which he was entitled under the decree. 
In December 1865, he was under a later order put into possession of 
the land. The amount of the subsequent mesne profits could only be 
ascertained by inquiry. The same proceedings would probably have 
been had if the decree had expressly given the mesne profits subsequent 
to the institution of the suit under s. 196 of the Code of Procedure. 

Upon the whole, their Lordships are of opinion that the respondent, 
by the proceedings in question, did come under an obligation to account 
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in this suit for the subsequent mesne profits of the appellant’s land, 
which was capable of being enforced by proceedings in execution, not¬ 
withstanding the construction of the 11th section of the Act XXIII. of 
1861, which now prevails in Madras. They conceive that this liability- 
made the accounting “a question relating to the execution of the de¬ 
cree” within the meaning of the latter clause of the section. But even 
if it did not, they think that upon the ordinary princiffles of estoppel 
the respondent cannot now be heard to say that the mesne profits in 
question are not payable under the decree. Nor do they feel pressed by 
the observations made by Markby, J., in the case of Ekowri Singh v. 
Bijaj/nath Chattapadhya (1). * 

The Court bereliad a general jurisdiction over the subject-matter, though 
the exercise of that jurisdiction by the particular proceeding may have 
been irregular. The case therefore seems to fall within the principle 
laid down and enforced by this Committee in the recent case of Pisani 
v. The Attorney-General of Gibraltar (2), in which the parties were held 
to an agreement that the questions between them should be heard and 
determined by proceedings quite contrary to the ordinary cursns curia. 

From what has been said it follows that, in their Lordships’ opinion, 
the order of the High Court, which is under appeal, ought to be reversed. 
Their Lordships would have felt great regret in coming to the contrary 
conclusion. That proceedings begun in 1861', and for several years 
carried on without objection, should in 1875 be pronounced infructuous 
on the ground of irregularity, and the party relegated to a fresh suit in 
order to assert an indisputable right, would be a result discreditable to 
the administration of justice. Tn such a suit the plaintiff would pro¬ 
bably find himself, either successfully or unsuccessfully, opposed by a plea 
of limitation. If such a plea were successful, great injustice would be 
done to the plaintiff; if it were unsuccessful, the respondent would pro¬ 
bably find himself in a worse position than that in which he will bo 
placed by the allowance of this appeal; since in such a suit the plaintiff 
might recover interest. 

With the claim for interest made by the present appeal their Lord- 
ships have already dealt. They can see no grounds for the other objec¬ 
tions taken by the appellant to the order of the Civil Court. They are 
of opinion, in particular, that, in the circumstances of the case, that 
Court could not have dealt otherwise than it has dealt with the plain¬ 
tiff’s share in the outstanding debts. On the other hand, the respondent 
has not insisted on any of the objections taken in his grounds of appeal 
to the High Court other than that on which the High Court made its 
•Order. Their Lordships, therefore, will humbly advise Her Majesty to 
reverse the order of the High Court of the 28th of June 1872, and in 
lieu thereof to order that the appeal against the order of the Civil Court 
of Cuddalore of the 31st of January 1872 do stand dismissed and the 
said order affirmed, and that each party do pay his own costs, both of 
the appeal to the High Court and of this appeal. 


(l) 4, B. L. K., A. C., 111. 


(2) L. R. f 5, P. C., 516. 
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LAW AND PACT. 

There is no distinction more important in legal proceedings than 
that which discriminates between Law and Fact. Two matters of inves¬ 
tigation are presented to every Court, the one relating to what the Law 
has commanded or forbidden, the other dealing with the question 
whether some person indicated has done, or omitted, an act which falls 
under the classification of that which has been so forbidden, or enjoined. 
That it is wise to depute the duty of ascertaining the nature of the Law, 
from the responsibility of determining, whether or not a certain person 
has performed an act or omission attributed to him, has been for ages 
recognised by the legal methods of Great Britain. Nor is there any¬ 
thing insular in so acting. A distinction between the tr ibunals appoint¬ 
ed to try questions of Law and Fact existed among the Romans, and ob¬ 
tained its clearest expression under their Pormulary system. The 
modern course is to have Judges and Juries, the former being under an 
obligation to declare the Law, and the latter to arrive at the matter of 
Fact. Occasionally it has happened that juries have been so manifestly 
unwise in the performance of their duty, that a persuasion of their in¬ 
competence has become general. But it is worthy of remark that an 
erroneous judgment on their part has rarely ever been prejudicial to the 
liberty of the subject. Injustice may now and then be done by the 
adoption of too lenient a view, in regard to the guilt of a person accus¬ 
ed, but it is almost an unheard-of thing for a jury to send on innocent 
man, or a man whose guilt rests on no truly satisfactory testimony, to 
punishment. This is the glory of the jury-system. That system has 
been called the palladium of British Liberty, and with justice in respect 
to some critical periods of British Constitutional History. But practi¬ 
cally that system at the present day is as valuable as ever, though not 
precisely from the same cause. In the nineteenth century we look to 
our juries to save us from judicial blindness and caprice. Twelve men of 
business, who are more or less intimately acquainted with the world 
around them, are infinitely more competent to decide upon the truth or 
falsity of evidence given upon oath, than any judges can possibly be, 
whose minds may be powerful and acute, but who lack that experience 
of out-of-door life, which is necessary to euable any one to see clearly, 
how far certain classes of men are to be relied upon. 

That we have not been making any rash assertion in regard to the 
value of the British plan of leaving a jury to arrive at Fact, while 

L 
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judges are called upoii simply to determine Law, the testimony of many 
of the ablest men that have sat on the bench at Westminster might be 
quoted. It will, however, be sufficient for our present purpose, if we 
make a short extract from Serjeant Stephen's great work on the laws of 
England. He says “ in settling and adjusting a questioif of fact, when 
entrusted to any single magistrate, partiality and injustice have an 
ample field to range in, either by boldly asserting that to be proved 
which is not so, or by more artfully suppressing some circumstances, 
stretching and warping others, and distinguishing away the remainder. 
Here, therefore, a competent number of sensible and upright jurymen, 
chosen by lot from among those of the middle rank, will be found the 
best investigators of truth, and the surest guardians of public justice.” 


CALCUTTA HIGH COURT. 

The 21s£ March and 10 th April, 1876. 

Present : 

The Hon’blc Sir R. Garth, A'{.> Chief Justice, and the Hon’ble Mr. Justice Pontifex. 

The Queen, vs. Hurrybole Chunder. Ghose. 

Confession made to a Police Officer who is also a Magistrate — Inadmissi¬ 
bility in Evidence — Sec. 25* and 2Gf of Act I. q/'l872— Review — 
Criminal Case — s. 167 J of Act I. of 1872 —Section 26 of the Letters 
Patent. 

The terms of s. 25 of Act I. of 1872 are imperative and a confession made to a Police 
officer, under any circumstances, is not admissible in evidence. The 26th Section is not in- 
tended to qualify the 25th. The humane object of s. 25 is to prevent confessions obtained from 
accused persons through any undue influence, being received as evidence against them. It 
is an enactment to which the Court should give the fullest effect and there is no sufficient 
reason for.reading the 26th section so as to qualify the plain meaning of the 25th. 


* Section 25 of Act I. of 1872 No confession made to a Police Officer, shall he proved 
as against a person accused of any offence. 

t Section 26 of Act I. of 1872.—No confession made by any person whilst be Lain the 
custody of a Police Officer, unless it he made in the immediate presence of a Magistrate, 
shall be proved as against such person. 

Z Section 167 of Act I of 1872.—The improper admission or rejection of evidence shall 
not be gronnd of itself for a new trial or reversal of any decision in any case, if it shall 
appear to the Court, before which such objection is raised that, independently of tbe evi¬ 
dence objected to and admitted, tbere-was sufficient evidence to justify the decision, or that, 
if tho rejected evidence had bees received, it ought not to have varied tbe decision. 
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The Commissioner and Deputy Commissioner of Police are to be considered Police 
Officers in. construing s. 25 of the Evidence Act. 

Section 167 of the Evidence Act applies to civil as well as to criminal cases. The 
Court mentioned in that section which is to decide upon the sufficiency of the evidence to' , 
support the conviction is the Court of Review, and not the Court below* 

Apart from s. 107 of the Evidence Act, s. 26 of the Letters Patent authorizes the High 
Court either to quash or confirm the conviction as they may think proper. 

Garth, C. J.—In this case, the prisoner Hurrybolo Chunder Ghose 
was tried and convicted, at the February Sessions of the High Court, 
for using certain forged documents, and sentenced to ten years’ trans¬ 
portation. 

At the trial before Mr. Justice Macpberson, it was proposed on tho 
part of the prosecution to put in a confession made by the prisoner. 
The confession was made, in the first instance, to two policemen, and 
taken down in writing, and the prisoner was then brought before the 
Deputy Commissioner of Police, Mr. Lambert, at tho Police Office in 
Calcutta, where be again affirmed the truth of his former statement to 
Mr. Lambert, and Mr. Lambert, in bis capacity of a Magistrate, re¬ 
ceived and attested the statement. 

Upon this confession being tendered in evidence, it was objected to 
by the prisoner’s Counsel, upon the ground that it was a confession 
made by the prisoner to a Police officer, and therefore not admissible, 
by reason of the 25th Section of the Evidence Act (I. of 1872). 

In answer to this objection, it was urged on the part of the prose¬ 
cution—1st, that Mr. Lambert was not a “ Police Officer” within the 
meaning of the section; 2nd, that, if he were, the statement was made 
to him as a Magistrate, and not as a Police officer; and that the 2nd 
Section was intended to qualify the 25th, so as to make a statement 
even to a Police officer admissible, if made in the presence of a Magis¬ 
trate. 

The learned Judge at the trial admitted the evidence, and declined 
to reserve the point; but the Advocate-General having since given a 
certificate, under Section 25 of the Letters Patent of the High Court, 
that the point was a proper one to be considered, it has been brought 
before this Court for review, and has been well and fully argued before us. 

It was urged by Mr. Jackson, for the prisoner, that the terms of 
Section 5 are imperative, that a confession made to a Police officer, 
tinder any circumstances , is not admissible in evidence against him, and 
that the 26th Section is not intended to qualify the 25tb, but means 

r. 2 
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that no confession made by a prisoner in custody, to any person other 
than a Police officer, shall be admissible, unless made in the presence of 
a Magistrate. 

I am of opinion that this is the true meaning of the 25th Section. 
Its humane object is to prevent confessions obtained frojp accused per¬ 
sons through any undue influence, being received as evidence against 
them. It is an enactment to which the Court should give the fullest 
effect, and I see no sufficient reason for reading the 26th Section s6 as 
to qualify the plain meaning of the 25th. 

But then comes the question whether Mr. Lambert was a Police 
Officer within the meaning of Section 25. 

It was argued, and with some force, that the term Police Officer 
did not mean a Deputy Commissioner of Police; that it comprised 
only that class of persons who are called in the Bengal Police Act (Act 
IV. of 1868) “ members of the Police Force”; and that the object of 
the Evidence Act was not to prevent a gentleman in Mr. Lambert’s po¬ 
sition from taking a confession, but only ordinary members of the Po¬ 
lice force, who are personally and constantly engaged in the detection 
of crime and the apprehension of offenders. 

There is no doubt that, looking at the various sections of Act IV. 
of 1868 B. C., the Deputy Commissioner of Police is not a member of 
the Police force within the meaning of that Act, and, moreover, on 
looking back to the Police Act of 1861, it will be found that the term 
“ Police officer,” as used in that Act, has generally the same meaning 
as a member of the Police force in the Act of 1868; but, in construing 
the 25th Section of the Evidence Act of 1872, 1 consider that the term 
Police officer should be read not in any strict technical sense, but ac¬ 
cording to its more comprehensive and popular meaning. 

In common parlance and amongst the generality of people, the 
Commissioner and Deputy Commissioner of Police are understood to 
be officers of Police, or in other words Police officers, quite as much as 
the more ordinary members of the force j and, although in the case of a 
gentleman in Mr. Lambert’s position, there would not be, of course, the 
same danger of a confession being extorted from a prisoner by any un¬ 
due means, there is no doubt that Mr. Lambert’s official character, and 
the very place where he sits as Deputy Commissioner, is not without its 
terrors in the eyes of an accused person ; and I think it better in con¬ 
struing a Section such as the 25tb, which was intended as a wholesome’ 
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protection to the accused, to construe it in its widest and most popular 
signfi cation. 

I am of opinion, therefore, that the confession made by the pri¬ 
soner in this case ought not to have been admitted at the trial. 

But then comes the further very important question, what should 
be the effect of this improper admission of evidence on the proceedings ? 

The 167th Section of the Evidence Act provides that "the impro¬ 
per admission of evidence shall not be ground of itself for the reversal 
of any decision in any case, if it shall appear to the Court before which 
such objection is raised that, independently of the evidence objected to 
and admitted, there was sufficient evidence to justify the decisionand 
I was certainly disposed to think, before hearing Mr. Jackson’s argu¬ 
ment, not only that this section applied to criminal as well as civil 
cases, but that the Court which had to determine whether, indepen¬ 
dently of the evidence objected to, there were sufficient materials to 
justify a conviction, was the Court below, before which the case was 
originally tried ; and, upon this assumption, my learned colleague and 
I consulted Mr. Justice Macpherson, who certified that there was ample 
evidence in the Court below, independently of the admission, to justify 
the conviction in this case. 

Mr. Jackson, however, desired to be heard upon the effect of Sec¬ 
tion 167, and he had urged upon us,—first, that the section does not 
apply at all to criminal eases, and, secondly, that, if it does, the Court 
to determine whether the conviction ought to stand, is not the Court 
which tried the case, but the Court before whom the point of the ad¬ 
missibility of the evidence was argued. 

Mr. Jackson insisted that the word "decision” used in Section 167 
was one inapplicable to a criminal case tried on the original side of this 
Court, and that it never could have been intended by the legislature 
that a case triable by a jury, and of the facts of which a jury alone are 
the proper judges, should be virtually re-tried by any Court not con¬ 
sisting of a jury; and in aid of his argument, he cited the case of Begina 
vs. Navrojee Dada Bhai (IX., Bombay L. R., p. 868.) 

I am unable, however, to discover any sufficient reason why the 
167th Section of the Evidence Act should not apply to criminal, as well 
as civil, cases. It is perfectly true that the word decision is more gene¬ 
rally used as applicable to civil proceedings, but it is by no means in¬ 
appropriate to criminal cases; and, if it was the intention of the legis¬ 
lature to use an expression which would apply equally to civil ass to 
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criminal proceedings, there is properly no other word which would have 
answered their purpose better. Many other provisions of the Evidence 
Act apply equally to all judicial enquiries, and, if the nature of the 
mischief which the section was intended to remedy is considered, there 
is at least as much reason why it should apply to criminal as to civil 
proceedings. The Court have no power in a criminal fcase to order a 
new trial, and, if, in each instance where evidence is improperly ad¬ 
mitted or rejected, the conviction is to be quashed, a lamentable failure 
of justice would often be the consequence. 

I am of opinion that Section 167 does apply to criminal cases, but, 
upon consideration, I think that the court mentioned in that section 
which is to decide upon the sufficiency of the evidence to support the 
conviction is the Court of review, and not the Court leloto. 

The point is certainly “ raised,” properly speaking, in the Court 
below, but it is both raised and argued in the Court of Appeal, and we 
think that the proper course of proceeding is for the Court of Appeal to 
decide upon the case, upon being informed from the Judge's notes, and, 
if necessary by the Judge himself, of the evidence adduced at the trial. 

Apart, however, from Section 167 of the Evidence Act, I think 
that, under Section 26 of the Letters Patent, by virtue of which this 
case has been submitted to us for review, we have a right either to 
quash or to confirm the conviction, as we may think proper. The sec¬ 
tion enables the Court, after deciding upon the point reserved or certi¬ 
fied, to pass such judgment or sentence as it may think right. If, 
therefore, upon reviewing the whole case, we are of opinion that, upon 
the evidence properly received, there is sufficient ground to convict the 
prisoner, I consider that we ought to allow the conviction to stand. 

In the present case, therefore, we have obtained copies of the 
Judge's notes at the trial, and have also obtained f urther informal ion 
from the Judge as to what particular portion of the evidence applied to 
the prisoner Hurrybole Chunder Ghose, and we arc now prepared to 
hear the ■ case argued upon its merits, as to whether there is sufficient 
evidence, apart from that improperly admitted, to support the convic¬ 
tion. 

Pontifex, J.—I also am of opinion that the confession made by 
the prisoner in Mr. Lambert's presence ought not to have admitted at 
the trial. Without going so far as to say that Section 25 of the Evi¬ 
dence Act renders inadmissible a confession made to any person connect¬ 
ed with the Police, for there are cases in which a person holding high 
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judicial office has control over and is the nominal head of the Police in 
his district, I think that, in the present case, it was impossible for Mr. 
Lambert, residing in the house allotted to him as Deputy Commissioner 
of’ Police, and surrounded by Police immediately under his control, to 
divest himself’ of his character of a Police officer. I also agree that, 
under Clause 26 of the Charter, which clause deals with cases tried be¬ 
fore a jury, we are bound to consider the admissible evidence in this 
case, and to pass such judgment and sentence as we shall think right, 
and I come to this conclusion without reference to Section 166 of the 
Evidence Act. 

I agree that such last-mentioned section is applicable to criminal 
trials, but I have some doubt whether, if we were proceeding under it 
alone, we should be the proper Court to consider the sufficiency or in¬ 
sufficiency of the evideuce in relation to the verdict. 

GAMBLING. 

The tendency to gamble seems irrepressible. First in one form, 
then in another, the passion springs up again after every attempt at its 
extinction. There would seem to be a charm about gambling for the 
inhabitants of every clime. It matters not where one goes, there are 
dice or cards, or the drawing of lots, or some other mode of appealing 
to the determination of Chance. People all over the world believe in 
a divinity whom they call Luck, and are scarcely happy if it be propos¬ 
ed to them to regulate all their acquisitions by the mere instrumenta¬ 
lity of patient forethought. The Romans had a deep-seated reverence 
for the goddess Fortuna, and were not disposed to believe the modem 
doctrine that Providence is always on the side of the heaviest battalions. 
A story is told that one of their great generals once so far .forgot what 
was due to the fickle goddess as to describe a certain victory he had 
won, with the addition that in that victory at least there was nothing 
due to Fortune. The fable is, he never succeeded again. The story 
shows the tenacity of the conviction held by the Romans that Fortune, 
Chance, or some power other than mere settled Law, had an inflnence 
on human affairs ; and that kindred ideas still obtain everywhere is mani¬ 
fest from the prevalence of what is called gambling. Yet that the habit 
of gambling is prejudicial to the best interests of a Commonwealth is 
generally admitted. We see that little chinks widen, and that the man 
who trusts to Chance one day, in a slight matter, will place his reliance 
upon it another day in a more serious one. Characters under the in- 
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flueace of gambling may be continually seen, “ going to the bad” as 
the phrase runs. Betting is a modern and English phase of this com- 
mon proclivity, but fortunately the good sense of the community keeps 
the disposition in our part of the world within safe limits. Certainly 
here in India we suffer little from what has been, in tbe*case of many 
men in England, a positive mania. Every one there kSows of some* 
body or other, who has made away with a fine property by incessant 
betting. Now that the <f pari mutuel” system has been introduced on 
to our Indian race-courses, the very moderate amount of speculation 
that has hitherto characterised the “ turf” in this country may be ex¬ 
pected to become still more sober and restrained. But while that is a 
circumstance to congratulate ourselves upon, it must be admitted that 
in another direction the gambling tendency is positively running wild. 
A few years ago Indian ltoteries were small affairs. Now they are 
great ones, and people join them in the hope of winning hundreds of 
pounds. There is not much harm of a palpable kind about these race- 
lotteries. No one is ruined by the loss of few rupees. The mischief 
really and truly lies in the universal encouragement that is given to 
a mental mood that is not a good one, and which may bring larger 
evils in it6 train. Lotteries most certainly are not beneficial to the char¬ 
acter of any one, and while the winners place money to their credit 
at the Bank they are morally worse off than they were before. 

Section 294A of Act XXVII. of 1870 (the Penal Code) runs 
thus, " Whoever keeps any office or place for, the purpose of drawing 
any Lottery not authorised by Government shall be punished with im¬ 
prisonment of either description for a term which may extend to six 
months, or with fine, or with both. 

“ And whoever publishes any proposal to pay any sum, or to 
deliver any goods, or to do or forbear doing anything for the benefit of 
any person, or any event or contingency relative or applicable to the 
drawing of any ticket, lot, number or figure in any such lottery, shall 
be punished with fine which may extend to one thousand rupees.” 

Race lotteries seem to have a sort of prescriptive legality, if they do 
not possess any better title. "But should their already too large figures 
be increased, legislature ought then to take measures against their pro¬ 
longed existence, the more especially as they are, simply in a matter of 
fact light, quite indefeasible for any figure large or small. 
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CALCUTTA HIGH COURT. 
The 2nd December, 1875. 


Present : 

Hr. Just tee Macpheraon and Mr. Justice Morris, Juiget. 


Dtebukee Nundvh Sen* and another (Defendant*) Appellants,. 

verms 

Mudhoo Mtjtty Qoopta and another (Plaintiffs) Respondents. 

Act XI .of 1865, ss. 6 and 12 —Civil Court, Jurisdiction of—Mofusstl Small 
Cause Court—Act XXIII. of 1861, s. %1—“Special Appeal. 


A suit for a balance due on account of rents collected from the plaintiff’s zemindaris by, 
the defendants’ father acting as agent of the plaintiffs to a suit in which money is claimed 
as due on a contract within the meaning of s. 6, Act XI. of 186S. Where the amount claim¬ 
ed in such a suit does not exceed Rs. 500, it is cognizable by a Small Cause Court, notwith- 
standing it may be necessary to go into the accounts of both parties to determine what is 
due. Where such a suit for an amount under Rs. 500 is entertained by the Civil Copit 
within the local jurisdiction of a Small Cause Court, a special appeal lies to the High Court,, 
s. $7 of Act XXIII. of 1851 only applying to a suit which is properly brought in a Civil 
Court, because there is no Small Cause Court having jurisdiction to try it. * 

Maof&ersov, 5. —We think that in this case the Muusif was right 
in holding 1 that the proceedings throughout have been without juriedio* 
tion, because the suit is of a class cognizable by the Small Cause Court 
of Rampore Beauleab, and is therefore one which, under s. 12, Act XI. 
of 1865, could not be heard or “ determined in any other Court having 
jurisdiction within the looal limits .of the jurisdiction" of that Small 
Cause Court. 

The suit is for a balance claimed to be due on account of rents of 
fhe plaintiffs’ zemindaris collected by the father of the defendants. It 
is a suit in which money is claimed as due on a contract within the' 
meaning of s. 6 of Act XI. of 1865 ; and therefore is a suit cognizable 
by the Small Cause Court, as the amount claimed did not exceed Rs. 
MO ; and it is none the less cognizable by the Small Cause Court, be¬ 
cause it may have been necessary to go into the accounts of both parties 
to see whether the amount claimed is really due or not. S. 6 contem¬ 
plates the possibility of having to examine accounts between parties, for 
it says:—" The following are the suits which shall be cognizable by 
Courts of Small Causes, namely, claims for money due on bond or Other' 

contract.or for damages, when the debt, damage, or demand does 

not exceed in amount or value the sum of Rs. .500, whether on balanee Of 
account or otherwise." The only balance of account excepted being " * > 

* Vide 1, Indian Law Reports, Calcutta Seriez, p. X2& 
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balance of partnership account, unless the balance shall have been struck 
by the parties or their agents." 

In thus deciding, we are in accord wiili the decision of a Division- 
Court in the case of Joogul Kishore Roy v. Rughoo Nal/i Seal (1). An 
order made by another Division Court, in the case of Krishna Kinknr 
Roy v. Madhub Chunder Chuekerbutty, may perhaps appear to decide the 
same question differently. But the Judges in the latter case merely con¬ 
curred in the opinion of the Judge of the Small Cause Court, who made 
the reference to this Court. The opinion was that the suit (which in¬ 
volved intricate accounts) should be tried by the ordinary Civil Court, 
and not by the Court of Small Causes. The technical question of juris¬ 
diction was not raised either by the Judge of the Small Cause Court 
or by this Courtj and the whole matter seems to have been treated 
more as one of convenience than of strict law. Moreover, no one 
appeared to argue the case in the High Court. 

It is said that, as the present case has been tried by the Civil Court, we 
have no right to meddle with its decision, because s. 27, Act XXIII. of 
1861, says;—"No special appeal which shall lie from any decision or order 
shall be passed on regular appeal by any Court subordinate to the High 
Court, in any suit of the nature cognizable in Courts of Small Causes, 
when the debt, damage, or demand for which the original suit shall be 
instituted shall not exceed Us. 500, but every such order or decision 
shall be final.” But s. 27 of Act XXIII. of 1861 applies only to a suit 
which is properly brought in- a Civil Court, because there is no Small) 
Cause Court, having jurisdiction to entertain it. Where a Small Cause 
Court has been constituted, that Court alone has jurisdiction iu a 
certain class of cases. But where no Small Cause Court has been con¬ 
stituted, that same class of cases must be brought in the ordinary 
Courts. If they are properly brought in the ordinary Courts by 
reason of there being no Small Cause Court having jurisdiction, then- 
(and then only) s. 27 of Act XXIII. of 1861 is applicable. That section 
is not to be construed as meaning that, if a suit is improperly brought 
in a Civil Court which has no jurisdiction to entertain it, instead of in » 

(1) Special Appeal No. 757 of 1872, heard before Jackson and Mitter, JJ., on the 24tli 
April 1873.—This was a suit to recover Us, 428, balance of account due from the defendant, 
who bad been employed by the plaintiff as an agent to look after his law suits, and receive 
and disburse money connected with such suits, the defendant receiving a monthly salary. It 
was held that it was a salt within the meaning of s. 6, Aot XI. of 1865, and therefore no 
Special Appeal would lie. See also Protunno Chunder Boy v, SreencUX Sreemanee, 7, W. 
R., 422 (Jackson and Markby, JJ.) 
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Small Cause Court which has jurisdiction, the parties cannot come up 
in a special appeal to have the matter set right (l). We have nodoubt 
that a special appeal does lie in such cases. 

We set aside the decree of the Subordinate Judge. The appeal is 
allowed, and the plaintiffs* suit dismissed, on the ground that it ought 
to have been brought in the Small Cause Court of Rampore Beauleah, 
and that the Munsif had no jurisdiction. The plaintiff must pay tlie 
costs of this appeal and of the proceedings out of which this appeal 
arises, that is to say, of the last hearing before the Subordinate Judge. , 

CALCUTTA HIGH COURT. 

The 6 tk and 13 th September, 1875. 

Present: 

Mr. Justice Phear. 

Mokoondo Lall Shaw* and another [Plaintiffs^ 

versus 

Gonesh Chunder Shaw and another ( Defendants .) 

Hindu Law — Will—Clause restraining Partition or Enjoyment. 

Where a Hindu testator gave all his immoveable property to his sons, but postponed 
their enjoyment thereof by a clause that they should not make any division for twenty years, 
Held that the restriction was void as being a condition repugnant to the gift, and that the 
sons were entitled to partition at once. 

Phear, J.—The testator directs his eldest son to pay out of the pro¬ 
fits of his business Rs. 200 a month for the family expenses of his sons, 
if they remain living in commensality, or Rs. 70 a month to himself, 
Guuesh Chunder, and Rs. 43 and odd annas to each of the three other 
sons if they separate. This is to go on for twenty years, Gonesh Chunder 
managing the property ; meanwhile, if he dies, the next son-in succession 
is to be manager and so on, and the rest of the profits over and above 
the Rs. 200 per month are directed to be invested and accumulated. 
Then the testator declares [read portions of the 1st and 5th paras. 
The first paragraph of the will contains “ After twenty years from my 
death my sons will be at liberty to divide and take the aforesaid business, 
but before the aforesaid twenty years (have elapsed) my sons will togt 
be competent to divide the capital stock and profits of the aforesaid busi¬ 
ness, and the business will not be made liable for their respective debts.. 

(1) See Tarini Chairan Mookerjee t. Rajah Foorno Chunder Roy, 6, B. L. R,, 717, 
where, however, the order setting aside the decree was made under the 15th section of the 
High Courts' Act. 

* Vide 1,’ Indian Law Reports, Calcutta Series, p. 104, 

H 2 
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The 5th para, was as follows:—“ Whatever other immoveable property, 
&c., I have besides the said business, I give to my sons in equal shares; 
as soon as they wish they may divide and take it in equal shares. But 
after the lapse of twenty years from my death, my eldest son Gonesli 
Chunder and his heirs becoming rightful proprietors, will get a 5-anna 
share of the whole of my aforesaid business and the profits thereof and 
the property which has been purchased with the said profits: of the 
remaining 11-anna share Mokoondo Lall and his heirs will get a 
4-anna share, Promodee Lall and his heirs a 3-anna share, and 
Nrigendro Lall and his heirs a 3-anna share.”) 

I entertained some doubts at first whether the passages which I 
have read amounted to any disposition of the property other than the 
JRs. 200 a month during the period of twenty years. The words “ nei¬ 
ther he nor any of my other sons shall acquire any rights therein” 
seemed to exclude the supposition that they were intended to have any 
interest in the business during that time, and some of the words of 
paragraph 5 to some extent confirmed that view. On the other hand, 
the substance of paragraph 5 seems to contemplate that the property is 
given at once in specified shares to the sons; and there would be a very 
considerable inconvenience on the (body of the will on any other inter¬ 
pretation. 1 have come therefore to think that the words “neither he 
nor any of my other sons shall acquire any rights therein” mean rights 
of immediate enjoyment. The accumulations which are directed to be 
made and invested are ultimately given to the sons in the same shares 
as the original property ; and on the whole, I think, the true construc¬ 
tion of the disposition is that the testator gives all his property in these 
businesses to his sons in the shares which are specified in para. 5 ; but 
postpones their enjoyment of this property for twenty years subject only 
to the monthly gift of Rs. 200 to the sons jointly for household expenses, 
or in the shares I have already mentioned in the event of their living 
separate. Now, without saying that a Hindu testator might not give 
the current profits or income of the property to the trustees and direct 
them to afiply this to the payment of debts throughout a specified 
period, as twenty years, I do not think it is competent to him to give 
the. corpus of the property to an adult person and at the same time to 
forbid that person from enjoying the property in the way which the law 
allows. The prohibition against receiving and enjoying the income for 
twenty years appears to me simply to be a condition imposed on the 
property which is repugnant to the gift. It is not merely the giving 
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of one portion of the property to one person or ptKfiese, anti the remain¬ 
ing 1 portion to another person or purpose j bat it is giving tbs entire 
property to one person and coupling this gift with a prohibitton^^wnst 
his enjoyment. The attempt to do this is I think void in law. 
result is that, on this will as I construe it, the parties to the Stiff ^ire 
Immediately entitled to the businesses subject only to the direction : wifch 
regard to the application of Rs. 200 per month for household expenses. 
I think therefore they are entitled to the partition. 


HIGH COURT, N. W. P. 

The %§lh August, 1875. 

Present : 

(Mr. Justice Turner, Officiating Chief Justice, and Mr. Justice Oldfield. 

Uda Begum, (Plaintiff) 
verms 

Imad-ud-din* and others, {Defendants.) 

Equitable Estoppel—Laches — Acquiescence — Limitation . 

The plea of acquiescence is applicable to suits for which a fixed term of limitation is pro* 
scribed by law, but mere delay in enforcing a right does not constitute acquiescence. (Aetna 
Ran v. Raja Ran (1), impugned : Peddamulhulaty v. N. Timma Reddy (2), approved with 
certain qualifications.) 

The defendants took possession of, and erected buildings on, land which they knew be¬ 
longed to the plaintiff and they had no claim to, without applying to the plaintiff for con 
sent The plaintiff abstained from suing to eject them for one or two years, knowing that 
the defendants were building on the land. 

Held, under the circumstances, that the delay In the institution of the suit WAS not 
sufficient to deprive the plaintiff of her right to relief. 

In this case, the plaintiff was a zemindar; and she being a parda* 
nashin, her affairs were managed by her son. The suit, related 
plot of land situated within two miles from her residence; it 
formerly granted to a tenant for the erection of certain kucba building^ 
thereon, but the tenant having deserted, the plaintiff took possession of 
it; the defendants thereafter dispossessed her and having 
the plot erected on it certain kutcha and pucka buildings without 
consent. The plaintiff sued to eject the defendants and to remove thd 
materials they had brought upon the laud. The defendants amph^ 
other pleas objected that in as much ns the plaintiff had known of Ul4 
erection of the house and had not interfered to prevent it, she must b£ 

* Vide 1, Indian Law Reports, Allahabad Sema p. 82. 

(1) 2, Mad. H. C, R., Vi, (2) SS,^ 270.' 
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taken to have acquiesced in it, and had thereby lost her right to the 
relief sought. The Lower Courts found that the plaintiff had through 
her seta the means of knowing of the erection while in progress, and 
hence inferred her knowledge and from her knowledge and inaction, 
that she had tucitly consented to it and therefore dismissed the suit. 
The plaiutiff appealed to the High Court. t 

The judgment of the Court (after setting out the facts of the case) 
was as follows 

The rulings of the Sudder Court as to the effect of delay in the nsser- 
tion of a right have been considerably modified or explained by more re¬ 
cent decisions of this Court, which have, however, we believe, escaped the 
observation of the reporter. We propose, therefore, indisposingof this case, 
to examiue at somewhat greater length than we should have otherwise 
thought it necessary to do the principle on which the rule of estoppel in 
pais appears to rest, and the circumstances to which it should be applied. 
This rule has been stated generally in the following terms;—“ If a 
man by words or by conduct has intimated that he consents to an act 
which has been done, and that he will offer no opposition to it, although 
it could not have been lawfully done without his consent, and be thereby 
induced others to do that from which they might otherwise have abstaiued, 
be cannot question the legality of the act he had so sanctioned to the 
prejudice of those who have so given credit to his words, or to the fair 
inference to be drawn from his conduct.” And agaiu :—*' If a party 
has an interest to prevent an act being done and acquiesces in it so as 
to induce a reasonable belief that he consents to it, and the position of 
others is altered by their giving credit to his sincerity, he has no more 
right to challenge the act to their prejudice than he would have had it 
been done by his previous license.”— Caimer oss v. Lorimer ,1). 

Mr. Justice Story points out the principle on which the rule rests, 
and it is most important that the principle should be borne in mind in 
applying the rule:— 

“ This doctrine of estoppels in pais, or equitable estoppels, is based 
upon a fraudulent purpose, and a fraudulent result. If, therefore, the 
element of fraud Is wanting, there is no estoppel. As if both parties 
were equally conusant of the faets, and the declaration, or silence, of 
the one party produced no change in the .conduct of the other, he acting 
solely on his own judgment. There must be deception, and change of 
conduct in consequence, to estop the party from showing the truth."— 


Cl) 3, Macq. H. L. Cm , 829 ; 7, Jur., N. 8, 149. 
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(Stores Equity Jurisprudence, vol. ii., 8. 1543). Of ooursebyfraud %i 
author must be understood to mean whatever amounts in law to fraud* 

In Hamden v. Dpeon (I) Lord Chancellor Crunworth and Lord 
Wensleydale declared that if a stranger builds on the land of another 
supposing it to be bis own, and the owner does not interfere, but leaves 
him to go on, equity considers it dishonest in the owner to remniu 
passive and afterwards to interfere and take the profit. But if a 
stranger builds on the land of another knowingly, there is no principle 
of equity which prevents the owner from insisting on having back bis 
land, with all the additional value which the occupier has imprudently 
added to it; and Lord Wensleydale added that, if a tenant does the 
same thing, he eannot insist on refusing to give up the estate at the end 
of his term. It was his own folly to build. 

These dicta of the highest authority illustrate the application of the 
general rule. There must be something more than a mere delay in in¬ 
stituting proceedings to deprive a man of bis legal remedies. We are 
not, indeed, prepared to adopt without qualification an opinion thrown 
out by the High Court of Madras, “ that the equitable doctrine of lach¬ 
es and acquiescence is not applicable to suits in the Mofussil for which 
a period of limitation is provided by the Limitation Act .”—Rama Ran 
v. Raja Ran (2). 

The rule as expounded by the authorities we have quoted is obvi¬ 
ously founded on a highly equitable principle, and we see no reason 
why on fitting occasions it should not be applied in this country. Na> 
doubt a distinction must be made between those cases in. which a suitor 
seeks some relief which, if he proves his case, the Court is bound to 
grant him, and the cases in which he seeks relief which the Court has 
discretion to grant or refuse. When a suitor has a right to demand 
relief, no doubt a stronger cose must be made out against him than such 
mere tardiness in seeking a remedy which might justify a Court in 
refusing relief when it has a discretion to grant or refuse it. With this 
qualification we assent to the dictum of the Madras High Courtin g 
case decided subsequently to Rama Rau v. Raja Ran (3) to the offbot 
that “ on the whole it may be taken as the law both of Counts of faxv 

.' . i ■ 

and equity that mere laches, short of the period prescribed by the- 
statute of limitation, is no bar whatever to the enforcement of .a right;;: 
absolutely vested in the plaintiffs at the period of suit.”— PeddamutAw* 

( 1 ) L. K., 1, H. L., 129; 21, Jar., N. S., SO0; 14, W-B., W& 

• (2) % Mad, B. e. It,, at p. lit* (3>2, Mad. H. C. it*. 
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laty v. N. lhnma lleddy (1) ; but where there is more than mere laches* 
where there is conduct or language induciug a reasonable belief that a 
right is foregone, the party who aets upon the belief so induced, and 
whose position is altered by this belief, is entitled in this country, as in 
other countries, to plead acquiescence, and the plea if sufficiently proved 
ought to be held a good answer to an action, although the plaintiff may 
have biought suit within the period prescribed by the law of limitation. 
In the case before us it has been found that the appellant, knowing that 
the respondent was building on her laud, abstained from commencing 
proceedings for one or two years. The respondents have set up a title 
to the land which has been held to be manifestly false. They must 
have known they had no claim to it, and they could hardly have doubted 
it belonged to the zemindar. Had they thought it probable the zemindar 
would consent to their usurpation, they might have assured themselves 
on the point by applying to her before they expended a rupee on tbo 
land. Under the circumstances, we cannot hold that the delay in the 
institution of the suit is sufficient to deprive the appellant of her right 
to relief. 

The appeal is decreed with costs, and so much of the decrees of the 
Courts below as dismissed the claim to the plot in question iu this appeal 
are reversed, and the claim is decreed. 

BOMBAY HIGH COURT. 

The %th December , 1875. 

Present : 

The Hon'ble Mr. Justice West and Nanabhai Haridaa, Judges. 

Reg rtf. Devama* and Somshekhar. 

The Code of Criminal Procedure (Act X. of 1872; tftf. 215 and 296— Com¬ 
pounding of offences—Revival of Prosecution — Dismissal” of a 
' warrant ease — Practice — Counsel. 

A warrant ’oase -of a nature not compoundable under a. 214 of the Indian Penal Code 
was “ dismissed” on the'parties coming to an amicable settlement. 

Held that the “ dismissal'' was equivalent to a discharge nnder a. 216 of the Code of 
Criminal Procedure, and the composition did not affect the revival of the prosecution, if 
that should otherwise be thought necessary or expedient. 

Counsel cannot claim as of right te be heard on a reference to the High Court under a. 
296 of the Criminal Procedure Code- 

(l) 2, Mad. H. C. R., at p. 2TZ. 

* Vide 1, Indian Law Reports, Bombay Series, p. SI. 
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The following' statement of the facta seems necessary 
In the year 1874, a respectable lady named Subhadra, complained! 
against one Devama and her son Somshekhav, that they broke into her 
residence and abstracted her ornaments to the value of Es 7,000. Som* 
shekhar asserted that he was the owner of the place as well as of the 
property as he was adopted by the complainant. The case was dis¬ 
missed, the Magistrate recording the following order 

“They (the parties) have now come to an agreement, and Subha-, 
dra has withdrawn her complaint on condition that she receives cer¬ 
tain ornaments and a certain ‘ sari/ which the other party agree to 
give her. I have, therefore, given these articles to her, and the rest to 
Somshekhar and Devama, and I dismiss the case.” 

Subsequently disagreements having arisen an application was made 
to revive the prosecution and the case was sent to the High Court under 
Section 296 of tho Code of Criminal Procedure Code. 

Per Curiam. —The accusation made against the accused in this 
case constituted it a warrant case falling under the provisions of Sec¬ 
tions 213 et seq. of the Code of Criminal Procedure. The Magistrate, 
Mr. Middleton, after an arrangement had been come to between the 
parties, divided the property between them and dismissed the complaint. 
By “ dismiss tho case” wo understand the Magistrate to havo meant 
tho same thing as is indicated by Section 215 of the Code of Criminal 
Procedure, where it says that “ the Magistrate, if he finds that no offenco 
has been proved against the accused person, shall discharge him.” “ Dis¬ 
missal of a complaint” is a phrase properly applicable only to a sum¬ 
mons case under Chapter XVI. of the Code, and inoapablc of being ap¬ 
plied, as Section 212 shows, to any complaint, "except in so far as it 
refers to a summons case.” The provisions of Section 215 are highly 
useful in many cases. They enable a Magistrate, when circumstances 
make it expedient, to dispose of an accusation without proceeding to an 
actual conviction or acquittal where a strict application of the criminal 
law would be undesirable. But these provisions are open to abuse, and, 
to guard against their perversion, it is explained (Explanation II.) that 
a discharge is not equivalent to an acquittal, and does not bar the revi¬ 
val of a prosecution. In the present ease, therefore, the course pursu¬ 
ed by Mr. Middleton, and which seemed to him tho more just and ex- ; 
pedienfc, does not bar the renewal of the proceedings, if to Mr. Jervbisb 
or the Magistrate of the District such a renewal should appear abso¬ 
lutely necessary or highly desirable. 

N 
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The composition entered into between tbe parties cannot affect the 
revival of the prosecution if that should otherwise be thought necessary. 
House-breaking in order to commit theft is not an offence which, accord¬ 
ing to Section 214, Penal Code, can be legally compounded, and a with¬ 
drawal from the prosecution in such a case has not, according to Sec¬ 
tion 188 of the Code of Criminal Procedure, the effect of an acquittal. 
Section 212 of the Criminal Procedure Code cannot be applied to the 
case, because it is not a summons case, and there is no such provision 
as that contained in Seotion 212 in the following chapter on warrant 
cases. 

There is no occasion for any order on the part of this Court. The 
case stands free for the exercise of the Magistrate's discretion, which he 
will naturally not exercise to the supersession of his predecessor's order, 
unless it should appear that justice requires him to adopt that course. 

SHOET NOTES. 

CALCUTTA HIGH COURT. 

Act XXVII. of 1860— Review. 

A review of judgment is admissible in proceedings under Act 
XXVII. of 1860, although no express provisions for reviews are contain¬ 
ed in the Act. 

Vide 1, Indian Law Reports, Calcutta Series, p. 101, (Glover and Mitter, JJ). The 25th 
August, 1875—Poona Kooer (Petitioner.) 


Appeal—Letters Latent, 1865, cl. 15 —Act VI. of 1874 —Order granting 

Appeal to Privy Council. 

Under cl. 15 of the Letters Patent, no appeal lies to the High Court 
from an order of the Judge in the Privy Council Department, granting 
a Certificate that a case is a fit case for appeal to Her Majesty in Coun¬ 
cil. 

Vide 1, Indian Law Reports, Calcutta Series, p. 102. (Macpherson, Qffg. C. J., and. 
Jackson, J)< The 28rd June, 1875— Mewla Bakeb. 

Hindu Widow—Property purchased from the proceeds of the estate devis» 

ed—Inheritance. 

Where an estate was given to the widow with power to use the 
proceeds as she chose, it was held by the Privy Council that the pro- 
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ceeds or property purchased by her out of the proceeds would belong' on 
her decease to her heirs. 

Vide 1, Indian Law Reports, Calcutta Series, p. 101, Privy Council,—The 1th and 5th 
June, 1875—Bhagbuti Deye. 


Hindu Law—Age of Majority of Hindus—Act XL. of 1858— TJncon* 

scionabh Agreement — Usury. 

A Hindu, resident and domiciled in Calcutta, and possessed of lands 
in the mofussil, borrowed in Calcutta a sum of money from the plain¬ 
tiff, a professional money-lender, and agreed by his bond to repay the 
principal with interest at 86 per cent, per annum in Calcutta. The de¬ 
fendant’s age, at the time he executed the bond, was sixteen years and 
one or two months ; but neither his person nor his property bad been 
taken charge of by the Court of Wards, or by any Civil Court. The de¬ 
fendant having made default in payment, the plaintiff brought the pre¬ 
sent suit. The defendant pleaded his minority. 

Held by the Full Bench that the law as to the age of minority go¬ 
verning the case was not Act XL. of 1858, but the Hindu Law, 
under which the defendant was not a minor at the time he executed the 
bond, and that therefore he was liable on it. 

On the merits of the case the lower Court (Phear, J.) found that the 
agreement was unconscionable, and one which a Court of Equity would 
not enforce. Held by the appeal Court (Garth, C. J., and Macpherson, 
J.,) in accordance with the decision of Phear, J., that the plaintiff was 
only entitled to a decree for the amount actually received by the de¬ 
fendant from him, with interest at 6 per cent. 

Vide 1, Indian Law Reports, Calcutta Series, p. 108. Full Bench (Sir R. Garth, C. J. 
and Jackson, Macpherson, Markby and Glover, JJ.) The 30th November and 2nd Dec 
cember, 1875.— Mothoormohun Roy vt, Soorendronarain Deb. 


Appeal—Act XXVII. of 1860 —Deposit of Security by Person entitled la 

a Certificate. 

No appeal lies under Act XXVII. of 1860 on a question of the 
deposit of security by a person who has been declared entitled to a cer-. 
tificate under the Act. , . 

Vide 1, Indian Law Reports, Calcutta Series, p. 127 (Glover and Mitter, JJ)« The 
20tb August, 1875—Monmoheaeo Dossee. 
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BOMBAY HIGH COURT. 

Hindu Law — Decree—Interest—Rule of ' damdupal ', not applicable to 

amounts due on decrees. 

The rule of Hindu Law, which limits the amount recoverable at 
ono time by way of interest to the amount of the principal^does not ap¬ 
ply to an amount recoverable in execution of the decree of a Civil 
Court. 

Vide 1, Indian Law Reports, Bombay Series, p. 73. (West and Nanabhai Haridas, JJ.) 
The 15th December, 1875—Balkrishna Bhal Chandra vs. Gopal Raghunath. 


Kaluldyatdar Kkot — DhareJcaris — Occupant—Bombay Act I. of 1865, s. 

2, C/s. J, K, and L., and Section 48— Regulation XVII. of 1827, s. 3, 
Cl. 1, and Section 5, Cl. 2— Inferior and Superior Holder—Privity 

of Estate. 

Regulation XVII, of 1827, s. 5, enables the Government, and there¬ 
fore, the holder of the rights of Government, on failure of the superior 
holder to pay the land revenue, to realize it from the inferior holder. 

The laws for realizing the laud revenue establish a kind of privity 
of estate between the superior and inferior holders, by which the latter, 
taking the profits of the land, must satisfy the obligations of the for¬ 
mer to Government, independently of, and even in opposition to, any 
agreement between the two contracting parties. The liability to pay, 
adheres ttf the occupation and enjoyment, and cannot be got rid of, ex- 
cept through its resignation by the sovereign or the sovereign's represen¬ 
tatives. 

Held , accordingly, that when the person who was the “ occupant” 
of certain land within the meaning of the Bombay Survey Act failed to 
pay the revenue due thereon, the Kaluldyatdar Khot might recover the 
amount from that person's mortgagee in possession. 

Vide 1, Indian Law Reports, Bombay Series, p. 70 (WeBt and Nanabhai Haridas, 
JJ). The 30th November, 1875—Krishnaji Ravji Godbole vs. Ram Chundra Sadaahiv. 


Registration — Act XX. of 18G6. ss. 17 and 18— Deed of Partition. 

Section 17 of Act XX. of 1866 extends to a deed of partition, and 
this is not prevented by such an instrument being enumerated in s. 
18 amongst those which are optionally registrable. 

Vide 1, Indian Law Reports, Bombay Series, p. 67, (West and Nanabhai Haridas, JJ.) 
T ho 14th December, 1875.—Shankar Ram Chundra vs, Vishnu Anant, 
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Limitation — Decree—Execution — Application — Act XIV. of 1859- -Act 

IX. 0/1871. 

An application for execution of a decree was made in February" 
1868, and proceedings sufficient to bar limitation under Act XIV. of 
1859 were going on till 30th September 1871. The next application 
for execution of the decree made in October 1872 was held to be barred 
under Act IX. of 1871, as more than three years had elapsed on that day 
from the date of the application in February 1868. 

Held also, following Gouree Sankar vs. Arman Ali (21, W. R.; 309), 
that an informal application, made on the 30th September 1871, in the 
nature of a petition to the Subordinate Judge to give effect to the ap¬ 
plication of February 1868 by overruling certain objections of the Col¬ 
lector and enforcing execution of the decree, was not an application for the 
execution of a decree such as could bar limitation under Act IX. 
of 1871. 

Vide 1, Indian Law Reports, Bombay Series, p. 59, (West and Nanabhai Elaridas, JJ.) 
The 6th December, 1S75—Jibhai Mahipati vs. Parbhu Dapu. 

HIGH COURT, N. W. F. 

Act VIII. o/’lS59, s. 2— lies juclicala. 

When a plaintiff claims an estate, and the defendant, being in 
possession, and knowing that has two grounds of defence raises only 
one, he shall not, in the event of the plaintiff obtaining a decree, be per¬ 
mitted to sue on the other ground to recover possession from the plain¬ 
tiff. (Woomatora Dcbia, 11, B. L. It., (P. C.) 158). 

Where, therefore, the defendants purchased an estate in the plain, 
tiff’s possession and sued him to recover possession of it, and the plain¬ 
tiff resisted the suit merely on the ground that he was the auction- 
purchaser of it, and the defendants obtained a decree, and the plaintiff 
then sued claiming a right of pre-emption in respect of the property, a 
claim which he might have asserted in reply to the former suit, held 
that he was debarred from suing to enforce such claim. 

Vide 1, Indian Law Reports, Allahabad Series, p. 75, (Turner, 0%. C. J,, and Spankie, 
J.) The 20th August, 1875—Baldeo Sahai vs. Bateshar Singh. 

Mitafohara—Hindu Law—Undivided Hindu Family—Ancestral Immove¬ 
able Property—Rights of father and son. 

The sons in an undivided Hindu family, although they have a 
proprietary right in the paternal and ancestral estate, have not inde¬ 
pendent dominion. 
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Where, therefore, the plaintiff sued to eject the defendant, his son, 
from a portion of a house, partly self-acquired by the plaintiff and 
partly ancestral property, in which the defendant was living against the 
plaintiff's will, the Court decreed the claim. 

Vide 1, Indian Law Reports, Allahabad Series, p. 77, (Turner, Offg. J. and Oldfield, 
J.) The 26th August, 1875—Baldeo Das vs. Sham Lai. 

Contract—Act IX. 0 /1872, s. 72— Liability of Person to whom Money is 

paid by Mistake. 

A treasury officer, under the imposition of a gross fraud, paid 
money to the defendant, who was the innocent agent of the person who 
contrived the fraud. In paying the money the treasury officer neglect¬ 
ed no reasonable precaution, nor was he in any way guilty of careless¬ 
ness. 

Held that the defendant was bound to repay the money received 
by him, and that he could not defend himself by the plea that he had 
paid it to his principal: nor could the Court nllow that the circumstances 
that the principal was himself a servant of the plaintiff, and in the 
course of his employment obtained facilities for committing the fraud, 
relieved the defendant from his liability. 

vide 1, Indian Law Reports, Allahabad Series, p. 79, (Turner, Offg. C. J. and Oldfield, 
J.) The 26th August, 1875—Shugan Chand vs. The Government, N. D. W. 

Carrier—Duty of Persons sending goods of a dangerous nature — Notice— 

Act XVIII. of 1854, s. 15— Act XIII. of IMS—Negligence- 
Action for Compensation for destruction of life. 

Held (Pearson, J. dissenting) that a person who sends an article of 
a dangerous and explosive nature to a Railway Company to be carried 
by such Company, without notifying to the servants of the Company 
the dangerous nature of the article, is liable for the consequences of an 
explosion, whether it occurs in a manner which he could have foreseen as 
probable, or not. 

Held, also (Pearson, J. dissenting), that such a person is liable for 
the consequences of an explosion occurring in a manner which he could 
not have foreseen, if he omits to take reasonable precautions to preclude 
the risk of explosion. 

Mode of estimating damages under Act XIII, of 1855 discussed . 

Vide 1, Indira Law Reports, Allahabad Series, p. 00 (Stuart, C. J,, rad Pearson, 
Turner, Spankie and Oldfield, JJ.) The 1st June, 1875— LyeU vs. Gangs Dal. 
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ON COLEBROOKE’S TRANSLATION OF THE 

dAya-bhAga. 

The treatise with which we have headed this article has formed, 
since it was published, we believe towards the end of the last century, 
the main authority for that branch of the Hindu law of inheritance 
which obtains among the people of Bengal. By 'authority' we mean 
the source from which the law is drawn as it is judicially administered 
in the Courts established by the British Government. That it has 
given a generally correct version of the celebrated work of Jimutavfc- 
hana, there is no denial: nor would the outline of the Bengal law of 
inheritance, which may be deduced from a study of the translation be 
conspicuously erroneous. But if any one tolerably acquainted with that 
peculiar style which has been adopted by the writers of institutes of 
law in Sanscrit, compares the translation of Colebrooke with the ori* 
ginal, he will find some reasons for being dissatisfied with the transla¬ 
tion. It ought to be remembered, that in Sanscrit, style or phraseology 
varies far more in the different branches of learning than it seems to 
do in other languages, for instance in English. Thus one pretty well 
conversant with what are called the Belle-Lettres in Sanscrit, the works 
of the poets and of such prose writers as these are, and works on Rhe¬ 
toric or the Art of Poetry need not be ashamed if he does not under¬ 
stand a page of any work on Philosophy, Logic or Law; for Sanscrit 
is an extremely cultivated language, and every branch of learning, snob 
as Poetry, Rhetoric, Logic, Metaphysics, Grammar and so forth, ba* 
been so minutely systematised that no one uninitiated in the rudiment* 
or rather in the main features of a particular branch cau make any 
thing out of a special treatise on, that branch, from his general know¬ 
ledge of the Sanscrit language and literature. Thus Professor Max 
Muller of England is an unrivalled Vedik Scholar; but it would be no- 
wonder, nor would it be any depreciation of his vast knowledge of 
Sanscrit, if he were found tripping in a simple verse from Kalidasa. In 
the same manner, Sanscrit law is a particular study; that a man is a; 
good soholar in Sanscrit Poetry or Sanscrit Logic or Philosophy would 
be no testimony to bis ability to grapple with the problems of Hindu 
Law; unless indeed he has had good instruction and taken the painsof 
learning the subject by the help of a teacher. People ordinarily over¬ 
look this circumstance; although they are keenly alive to the absurdity 
of a good Shakespear reader or a good scholar ia menfcad philosophy 
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setting up us a lecturer on Blaeketoue or on the statute law of England. 
As regards Sanscrit law the absurdity would be greater, for iu English 
a good general scholar would find little difficulty in understanding 
Blackslone or the language of the modern statutes at least ; whereas a 
good scholar in Sanscrit literature would find it rather tough, to get at 
the meaning of even the first twenty lines of the Daya-bh&ga of Jfrnuta- 
vfihana. 

It is not the intention of the foregoing remarks to imply that 
Colebrooke had not studied to very good purpose the Sanscrit Law 
books. On the contrary, our impression is, that he had very good in¬ 
struction, and that even while writing his valued compilations of Hindu 
Law, he constantly had at his elbow competent Pundits to explain to 
him the difficult passages and the technical terms. But these Pundits 
being unacquainted with the English, they had no means of verifying 
what was reproduced in English at their suggestion or by their in¬ 
struction. Thus slight errors have crept in in the translation, and al¬ 
though the substance generally of the paragraphs into which the trans¬ 
lator of the JDaya-bhaga divided the treatise for the sake of easy re¬ 
ference, has been pretty correctly given, it would not be an exaggeration 
to say that the manner of the original is hardly maintained sufficiently 
for the purpose of keeping the reader constantly on the watch that he 
is reading a work which was not English originally and that he must 
be cautious how he understands the meaning of the expressions occurring 
in the work. 

It must also be recollected that in the days when Colebrooke wrote, 
the reading of the Europeans in Sanscrit bad not much advanced, and 
the advantages of mutual help and mutual criticism among different 
scholars were altogether wautiug. Thus a solitary scholar, translating 
a work on an abstruse subject iu a strange and hitherto unknown and 
very difficult language would be likely to fail iu ful filing all the require¬ 
ments of* a proper translation. Especially a law-book, which is in¬ 
tended to be put to practical use in judicial administration, would seem 
to require a very cautious and careful handling. The D&ya-bb&ga of 
Jfmutav&hana has become something like a statute on the Bengal law 
of inheritance. Iu the administration of that law by the Courts of 
Bengal every word and every sentence in it may be weighed and pon¬ 
dered and subjected to contradictory interpretations as the words of a 
statute are. Thus the simple definition of what * gift* is, contained in 
the above work, has been converted by the ingenuity of Sir Barne 
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Peacock into a lever for overturning the whole fabric of Bengal testa¬ 
mentary Jaw; though we 4° n< ?t mean to insinuate hereby t^at |b@, 
doctrine for the first time propounded by the late Chiff Justice j# 
correct according to the true principles of Hindu law. Ifowever that 
be, what we were going to observe was this that considering to what a 
minute and jealous interpretation the words of the pdya-Wga are 
liable to be subjected, the translation of Cplebrooke is not a sufficiently 
precise representation pf wbat fa to be found in the original. No one 
would miss the absurdity and ridiculousness of an old class Muusif wb? 
does not know English descanting elaborately on the expressions of his 
Bengali Civil Procedure Code, and interpreting the same into hold pro¬ 
positions of Procedure Law; yet, the quality of training apart, a EurOr 
pean Judge not knowing Sanscrit is hardly in a more advantageous 
position as regards Hindu Law than our imaginary Munsif is as regards 
Procedure Law. But the absurdity becomes still more glaring if the 
translation upon the basis of which the constructions of Hindu Law are 
made is evidently not a very close one, nor professes to give anything 
but the substance of the original. 

That Colebrooke’s translation is liable to the above observations vve 
might verify if we compare only a few pages of it with the original. 
But sometimes the translation is defective in more serious points i in 
fact, it is positively erroneous, and would cause a perversion of the sub¬ 
stantive law. By a brief search we have gathered what we give below as 
instances of the inaccuracies of Colebrooke’s translation of Jamuta- 
v&hana's D&ya-bh&ga. 

Chapter V., para. 7, enumerates some of the persons who are dis¬ 
qualified for inheritance. Among them are those who are called jn 
Sanscrit Nirindriya, which word Colebrooke has translated as (t persona 
who have lost a sense.” This is evidently inaccurate. The word * Ni- 
rindriya* means, as every body knows, 'a person without a sense j 1 it 
does no,t imply that he once had that sense, and then lost it, Thus it 
might be contended, according to ,Colebrooke J s translation, that a person 
who is born without a sense is not disqualified. It is true that suph 
cases do not often arise; but that is no reason why law should be Ac¬ 
curately laid down. 

Again Chapter XI, Section 1, para.'64. This is the transaction 
given of a text of Narada. “When the husband is deceased, h» kfo 
are the guardians of his childless widow. In the disposal of the property 
and care of herself, as well as in her maintenance, they b^e f0 

o- ■ • '? " i* 
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power." Now what has been rendered as ‘ care of herself should be 
* care of the wealth/ According to Colebrooke’s translation one might 
suppose that the husband’s kin are entitled to the custody of her person. 

Chapter XI., Section 1, para 2. 

The late Mr. Justice Dwarkanath Mitter pointed o*ut that two 
words paiibrata and sad/mi, i. e .,—' devoted to husband’"and e chaste’ 
have been altogether slurred over in the portion which begins 

“ Dying before her husband, a virtuous wife &c. &c”. Fide 19, 
W. B., 372. 

We do not mean to say that this has led to the decision of the 
great unchastity case in the manner the Full Bench have decided it; 
but what we cannot but suppose is that such inaccuracies, if often re¬ 
peated, tend to engender wrong ideas as to the views of the Hindu 
Lawgivers in the mind of those who have no access to the original. 

Chapter IV., Section 3, para. 29. 

“ Therefore the property goes first to the whole brothers ; if there 
be none, to the mother; if she be dead, to the father.’’ Here tc If she 
bo dead’’ is the rendering of what ought to have been “ In default of the 
mother”. In Sanscrit, the word is f abhava’ or { failure’, and includes 
any kind of failure, whether by death, or by degradation or by relin¬ 
quishment of the world. According to Colebrooke’s translation, one 
might contend, that as regards the succession of the mother to her 
daughter’s Stridhun. her right does not cease by her relinquishing the 
world or by being degraded. It would not do to say that degradation 
has ceased to have any effect on proprietary rights since the passing of 
Act XXI. of 1850; or that relinquishment of the world would be hardly 
allowed by the Courts of these days to have its declared legal effects. 
Whatever may be the legitimate results of later enactments or later 
decisions, they ought not to obtain colour from erroneous translations of 
the original writings on Hindu Law. 

In para. 31 of the same chapter, same section, we find, “ If there be 
no issue of their bodies* nor son of a rival wife, nor daughter’s son, nor 
son of those persons, the sister’s son and the rest shall take their pro¬ 
perty Here, what has been rendered as “ issue of their bodies” is in 
Sanscrit the tvell known aurasa son. Now, a son would not be called 
aurasa , unless he -be legitimate offspring, Vide Manu (IX., 106); but 
there is do indication in the translation of that qualification. “ Issue of 
their bodies” might be construed as any issue, legitimate or illegitimate ; 
that it would be repugnant to Hindu feelings, that it would be against 
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the spirit of the manners and customs, and views and ideas of the Hindu 
Society, would not receive any very great consideration as a ratio de¬ 
cidendi in the eyes of the Jadges of these days. 

The above are but a 6mall proportion of what might be pointed out 
as grave shortcomings in Colebrooke's translation of tho D&ya-bhaga. 
It is apparent that in the days of Colebrooke, translations from Sanscrit 
were not subjected to such canons of criticism as have latterly obtained 
currency. We would not hesitate to say that if Max Muller were set to 
examine Colebrooke’s translation of the Dfcya-bbaga, he would hardly ex¬ 
press satisfaction with it; this we gather from tho very careful manner 
in which he has rendered even very insignificant scraps of Sanscrit 
metrical composition, which he had occasion to quote iu his works relat¬ 
ing to Sanscrit language and literature. As to Goldstiicker he did speak 
forth; had he been living now, he would most probably have undertaken 
a recast of the Dharmasastra compilations, and wc doubt not that he 
would have performed the task in a most satisfactory manner. His la¬ 
borious and painstaking study of the Grammar of Panini, and his ex¬ 
tensive readings in the Mimansa literature had been just the kind of 
previous training, which would have most stood him in stead in the per¬ 
formance of such a task. The Mim&nsa works are the repository of 
the rules of interpretation in Sanscrit ; the authors of Digest in Sanscrit 
are fond of illustrating their doctrines by citing those rules. Few would 
have been more at home in such passages of the Sanserit Digests and 
Commentaries as contain allusions to the rules of Mimdnsa. It is to bo 
regretted therefore that the project of Goldstiicker has been cut short 
by his untimely death. It is high time however, that some means 
should be adopted to point out how far the current translations of Hindu 
Law are not the exact copies of what is contained in the original. It is 
much to be desired that some competent man should undertake the task, 
even if it bo in the way in which Hughton revised the translation of 
Manu by Sir William Jones. 
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PRIVY COUNCIL. 

The 11 th November, 1875. 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E, Smith and Sir B. Pj Collier. 

On Appeal from the Calcutta High Court, 

Krishna Beiiari Roy* (Plaintiff) Appellant, 

vs. 

Bonwari Lall Roy and another (Defendants) Respondents. 

Act VIII. of 1859, s. 2 —Cause of Action—Res Judicata. 

B, as adopted son and heir of G, instituted a suit to set aside certain putni leases, 
under which certain persons claimed to hold lands which had belonged to G. The defence 
-was, that B was not the legally adopted son of G, and an issue on this point having been 
settled, K, who claimed to be the reversionary heir of G, was made a defendant under s. 73 of 
Act VIII. of 1859 ; and it vfati eventually decided in that suit that B was the duly adopted 
son of G. Held that a subsequent suit by K against B to set aside the adoption could not, 
on the principles laid down in the case of Soorjeemonee Davee vs. Suddanund Mohapatter 
(12, B. L. R., p. 304), be maintained. 

Kriparam vs. Bbagwan Doss (1, B. L. B., A. C., 68) overruled. 

Sir M. E. Smith. —This was a suit brought by the appellant, claim¬ 
ing to be the heir of Goursoondur Roy, to set aside an adoption of the 
respondent Bunwari Lall, alleged to have been made by the widow of 
Goursoondur Roy. One of the defences set up by Bunwari Lall and 
by his mother, who was joined in the suit as a defendant, was that the 
question of the validity of the adoption of Bunwari Lall had been already 
decided in a former suit, to which the present appellant Krishna Behary 
Roy was a party. An issue was raised upon that defence. Now it 
appears that a former suit had. occurred which was of this nature; 
Bunwari Lall had brought an action against some patnidars who claimed 
under patni leases granted by his adoptive mother. The ground on 
which he sought to set aside the leases was, that she had exceeded her 
power in granting them, inasmuch as she had only a widow’s estate. It 
is not necessary to state more respecting the object of that suit. An 
issue was raised in it upon the question whether Bunwari Lall had been 
validly adopted. The present appellant and plaintiff Krishna Bebari 
Roy intervened in that suit, upon the ground that he was the heir of 
Goursoondur Roy, and, as the heir, had a right to intervene to dispute 
the title of Bunwari Lull as his adopted son. It does not appear very 


• Vide 1, Indian Law Report*, Calcutta Series, p, 144. 
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clearly at what period of the suit that issue was raised—whether before 
or after Krishna Behari Roy intervened—but undoubtedly it was raised, 
and is iu substauce the same as the issue raised in the present suit, l'ho 
issue was tried, and the Principal Sudder Ameen found against the 
intervener and in favor of the adoption. He also found in favor of the 
patnidar that the patni could not be set aside. The patnidar having a 
decision in bis favor/ was, of course, satisfied with that decree, but 
Krishna Behary Roy being dissatisfied with the finding upon the issue 
as to the adoption, appealed to the Civil Judge. On this appeal the 
decision of the Principal Sudder Ameen was affirmed. Again he ap¬ 
pealed from the Civil Judge to the High Court, which, after fully bear¬ 
ing the case upon the issue of adoption, affirmed the decisions of the 
Courts below. There exists, therefore, a final and complete judgment 
upon the issue raised cither at the instance of Krishna Behary Roy, or 
which he adopted, on the very question which he seeks again to raise 
in this suit. 

Both the Courts below have held that the present suit is barred by 
reason of the judgment in the former one. The ground of the present 
appeal is that they are wroug, in as much as it is said, that the ease 
does not come within s. & of Act VIII. of 1859. Now the section is 
this :—“ The Civil Courts shall not take cognizance of any suit brought 
on a cause of action which shall have been beard and determined by a 
Court of competent jurisdiction in a former suit between the same 
parties or between parties under whom they claim.” Their Lordships 
are of opinion that the expression “ cause of action” cannot be taken 
in its literal and most restricted sense. But however that may be, by 
the general law, where a material issue has been tried and determined 
between the same parties in a proper suit, and in a competent Court, 
as to the status of one of them in relation to the other, it cannot, in 
their opinion, be again tried in another suit between them. 

It is not necessary for their Lordships to go at length into the 
reasons for their decision, because those reasons appear in a recent judg¬ 
ment of this Board in the ease of Soorjeemonee Bayee vs. Snddanund 
Makapater. In that judgment it is said, after reference to the second 
clause of Act VIII, "Their Lordships are of opinion that tho term 
* danse of action* is to be construed with reference rather to the sub¬ 
stance than to the fom of action, and they are of opinion that in this 
case the cause of action was in substance to declare the will invalid, oh 
the ground of the want of power of the testator to devise the property 
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he dealt with. But even if this interpretation were not correct, their 
Lordships are of opinion that this clause in the Code of Procedure 
would by no means prevent the operation of the general law relating to 
res judicata , founded on the principle ‘ nemo debet bis vexari pro eddem 
causd* This law has been laid down by a series of cases in this country 
with which the profession is familiar. It has probably never been 
better laid down than in a ca?e which was referred of Gregory vs. Moles- 
worth, in which Lord Ilardwieke held that where a question was ne¬ 
cessarily decided in effect, though not in express terms, between parties 
to the suit, they could not raise the same question as between them¬ 
selves in any other suit in any other form ; and that decision has been 
followed by a long course of decisions, the greater part of which will be 
found, noticed in the very able notes of Mr. Smith to the case of the 
Duchess of Kingston ” 

A decision of the High Court of Bengal has been referred to, the 
case of Kriparam vs. Bkagwan Doss, as having a contrary tendency. 
All their Lordships desire to say of it is that, as reported, it does not 
appear to be consistent with their judgment in the former appeal to 
which they have referred, nor with their opinion in the present ease. 
The decision is of so recent a date that they desire to say no more upon 
it. 

Ou reference to some notes of Mr. Broughton on this section of 
Act VIII. of 1859, it appears that the decisions have not been uniform 
in the Courts in India. Several of them are opposed to that referred to. 

It was suggested by Mr. Cave that the former judgment ought 
not to be binding, because certain witnesses having been examined 
before the present appellant intervened in the suit, he was refused the 
opportunity of cross-examining them. Their Lordships think that such 
an objection is no answer to the defence arising from the former judg¬ 
ment. If there had been any miscarriage of that kind, the matter was 
one for appeal in that suit. The objection does not appear to have been 
raised in the appeals which were successively made in that suit to the 
Civil Judge and to the High Court; but whether it was so raised or not, 
their Lordships think that they cannot affect the operation of the final 
judgment, which must be taken to have been rightly given. 

In tho result, their Lordships will humbly advise Her Majesty to 
dismiss this appeal, and to affirm the judgments below with costs. 
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PRIVY COUNCIL. 

The 2nd and'drd July, 1875. 

Present : 

Sir J. W. Col vile, Sir B. Peacock, Sir RJ. E. Smith, and Sir R. P. Collier. 

On Appeal from the Calcutta High Court. 

Baijun Doobey* and others (Defendants) Appellants, 

versus 

Brtj Bhookun Lall Awasti (Plaintiff) Respondent. 

Hindu Widow—Sale of Right, Title, and Interest of Widow—Execution of 
Decree—Arrears of Maintenance—Rights acquired by Auction - 

Purchaser. 

C, a Hindu, inherited from his father property charged, under the Mitakshara law, 
with the maintenance of N, his mother. C dying without issue, his property passed to D, liis 
widow, who allowed the maintenance of N to fall into arrears. /V brought a suit against D 
personally for the amount of the arrears, and obtained a money decree, in execution of which, 
D’s right, title and interest in the property left by her husband were sold. Neither the dei 
cree nor tho sale proceedings declared the property itself to be liable for the debt. In a 
suit by tho reversionary heir of C, after tho death of D, to establish hia right of inheritance 
to, and to recover possession of, C's estate, Held that the purchaser at the execution-sale 
took only the widow’s interest, and not the absolute estate, and therefore the plaintiff was 
entitled to recover. 

Sin B. Peacock, —This is a suit brought by Brij Bhookun Lall 
against Baijun Doobey, to declare his right to the inheritance of Lot 
Morauwan and to obtain possession of that estate. The plaintiff claims 
the estate by right of inheritance from Chinlamun as reversionary heir 
after the death of Doorga Konwar, tho widow of Chintamun. The de¬ 
fendant claims by purchase under an execution of a decree against Door¬ 
ga, the widow, and the question is, whether, under that decree, only the 
widow’s interest or tho absolute estate was sold. If only the widow’s 
interest, then upon the death of the widow the plaintiff succeeded to the 
estate as reversionary heir of Chintamun, and is entitled to recover; if # 
on the other hand, the whole interest passed uuder the sale, then the 
plaintiff as reversionary heir upon the death of the widow took no inter¬ 
est, but the estate passed to the defendant Baijun by reason of his pur¬ 
chase under the decree. 

Now it appears that Sbeo Churn and Muddun Mohun two brothers, 
the sons of Deo Kishen, separated in estate. Muddun Mohun took 


* Vide 1, Indian. Law Reports, Calcutta Series, p. 133. 
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one share of the estate and Sheo Churn the other. Mudduu Mohun 
therefore obtained a separate estate. The lands are situate in the Dis- 
tiict of Gya, and are subject to the rules of the Mitakshara law. Mud- 
dun Mohun having got this separate estate died leaving two sons, Bal- 
gobind and Chintamun; Balgobiud died childless, and the whole estate 
came to Chintanauu. Chintamun consequently acquired the estate by 
inheritance, and it was ancestral estate derived from the father, Muddun 
Mohun. Chintamun died childless, leaving two widows, Doorga Kon- 
war and Radha Konwar. Muddun Mohun, the father, left a widow, 
who was the mother of Chintamun. The mother, Net Konwar, the 
widow of Muddun Mohun, was entitled to be maintained out of the estate 
held by Chintamun. The maintenance of Net Konwar, the widow of 
Muddun Mohun, was a charge upon the iuheritance which came from 
Muddun Mohun. The liability to maintain the mother passed to Chin¬ 
tamun when be got the estate of his father, and when the estate passed 
from Chintamun to his widow, the liability to maintain Net Konwar 
still attached to the inheritance, and Doorga was bound to maintain her 
out of the inheritance. It appears that she allowed the maintenance of 
the mother, which had been fixed by the two brothers at Rs. 200 a year, to 
fall into arrear for about five years, making Rs. 1,000 for the five years. 
Iu consequence Net Konwar brought a suit against her personally for the 
amount due for maintenance with interest. 

The plaintiff obtained a decree, whereby it was ordered that the 
plaintiff should recover from the defendant on account of her claim 
Sicca Rs. 1,033-5-6, which is equivalent to Co.'s Rupees 1,102-3-6. 
The plaint prayed that the defendant be ordered to pay that amount, 
and by the decree it was ordered that the plaintiff do get from the de¬ 
fendant that amount. 

Now the decree being a personal decree against the widow, accord¬ 
ing to the case of Kistomoyee Bossee vs. Prosunno Narain CJiowdry 
(6, W. R, 304), all that would be sold under it was the interest of the 
widow. It was there held that where only the rights and interests of a 
Hindu widow iu the property left by her husband were sold in execu¬ 
tion of a decree against her on account of a debt contracted by her, and 
neither the decree nor the sale proceedings declared the property itself 
liable for the debt; the purchaser obtained an interest in the estate only 
during the widow's life-time. This was a personal debt of the widow, 
and there is nothing to show that the estate of Muddun Mohun was 
charged by the decree. The sale against her ia discharge of her per- 
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sonal liability was of the interest which belonged to her, and not of 
the estate which belonged to her husband, it was the widow's pro¬ 
perty only that was liable to be sold, or was sold, in discharge of her 
personal debt. 

The notification of the sale under the decree was that a sale would 
be held of whatever right and interest the judgment-debtor had in the 
estates. It does not say that it is to be levied by sale of the husband's 
assets, but that it is to be realized by the sale ,f of whatever right and 
interest the judgment-debtor had in the estate.” Then it is specifically 
pointed out: “ Besides the right and interest of the judgment-debtor 
the right and interest of no other person will be sold at the said 
auction.” The right and interest of the judgment-debtor which was 
to be sold, was that to which she was entitled, that which was liable to 
make good her default in non-payment of the maintenance. The sale 
took place under that notification, and it is clear, if that is important, 
that Brij Bhookun, the plaintiff, understood that what was to be sold 
was the widow's estate, not his own reversionary interest as the heir of 
his uncle. He wanted to sell the widow’s estate, not his own interest. 
The real question is what was liable to be sold under the decree, and 
what in fact was sold. The purchaser may have made a mistake. He 
may have thought that the Court was selling something which they did 
not sell, but he was informed distinctly by the notification that the Court 
was selling the interest of the defendant in the estate, and that besides 
that interest no other interest was being sold. The appellant having 
purchased the interest of the judgment-debtor, obtained a certificate 
of the purchase, which stated that whatever right, title, and interest the 
judgment-debtor had in the said property had ceased from the date of 
the sale, and had become vested in the auction-purchaser. 

It appears therefore to their Lordships that what was intended to 
be sold was the widow's interest only and not the absolute estate in the 
lot, and that, consequently, upon the death of the widow, the lot des¬ 
cended to the plaintiff as the reversionary heir of her husband, and that 
the purchaser did not obtain the absolute estate, but only the widow's 
interest in it, which continued only so long ds the widow lived. 

Several cases have been cited. The first case which was referred to was 
the case of Man Chmder Hitter vs. Buksh Ali Sowdagur (Mar., 614), 
That case was fully gone into, and it was explained in the course of the 
argument that the suit Was against the widow not in her own right as 
widow, but as representative of her son. In that case the widow had no 

i? 
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estate at all to be sold, and when the decree and the order for sale are 

examined, it is clear that what was intended was the sale of the interest 

of the debtor : that was the interest of the son to whom the widow was 

the guardian; and when it was said that the interest of the defendant 

was sold, the widow's interest was not intended, but the interest of the 

« 

person who was liable, and that was the son. That decision was refer¬ 
red to and approved by this Board in the case of The Manager of the 
Darhhanga Raj vs. Moharajah Coomar Ramaput Sing (10, B. L. R, 294). 
It appears to their Lordships that those cases are no authorities to show 
that, under the judgment and execution in this ease, anything further 
passed to the purchaser than the widow’s interest. Then two cases were 
cited, one Tilnck Chunder Chuckerbutty vs. Muddun Mohun Jogee (15, B. 
L. K., 143). That was a very different case from the present. It was 
there held, that “ where a widow's estate is sold for arrears of rent, it is 
not merely the widow's life-interest that is transferred, and the rever¬ 
sionary heir cannot follow the estate after her death.” There the widow 
was sued for rent under Act X. of 1859. S. 105 of that Act enacts that, 
“ if the decree be for an arrear of rent due in respect of an under-tenure 
which by the title-deeds or the custoih of the country is transferable by 
sale, the judgment-creditor may make application for the sale of the 
tenure, and the tenure may thereupon be brought to sale in execution 
of the decree.” The rent was due to the landlord. He recovered a de¬ 
cree, and under it the tenure, not the widow's interest, was sold. 

The other case which was cited was Anund Moyce Dosse vs. Molten- 
dro Narain Doss (15, W. It., 264). That was the case of a suit brought 
for arrears of rent. It was there held, that “ when neither the Hindu 
widow who has succeeded by inheritance, nor the reversioner, chooses to 
pay the arrears of rent which have fallen due upon a tenure, the tenure, 
if sold for such arrears, passes to the purchaser by the sale;” that is to 
say, if the rent is not paid, the tenure is answerable, and the landlord 
has a right’ to look to the tenure. Those cases therefore are not at all 
applicable to the present and are no authorities in favor of the defendants. 

Then another case was cited which, in their Lordships’ opinion, 
bears out the position already laid down. It is Nogendro Chunder Ghose 
vs. Sreemuttee Kaminee Dossee (11, Moore's I. A., 241). It was there 
held that the decree in that case was not a decree against the land but 
a personal decree. It bears out the view which their Lordships have 
taken with regard to this decree, that it was a decree in a suit against 
the widow personally; that the decree was against her personally; that 
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the attachment was to sell her property, that is, the interest which be¬ 
longed to her in the estate, and which was liable to make good her 
default. 

Looking, therefore, to the whole ease, their Lordships are of opinion 
that the decision of the High Court was correct, and they will humbly 
recommend Her Majesty that that decree be affirmed, with costs of this 
appeal. 

MOPUSSIL PLEADERS. 

Mr. Justice L. S. Jackson of the Calcutta High Court, in spcakirtg 
of Mofussil Pleaders, said* " In England, no doubt, the law is that 
parties are bound not merely by admissions, but by the view taken of their 
cases, and the mode of conducting them by their counsel at the trial. 

In the Mofussil Courts, no doubt, particular acts done within the 
conditions of the vakalutnamah, and admissions of fact by the pleader, 
are binding on the client,f but we cannot hold that the client is bound 
by the mistaken ceusent of his pleader to abide by issues of law erro¬ 
neously framed by the Judge, and not properly arising in the case. 

There is but a slight analogy between a Barrister in English Courts 
of Justice and a Mofussil Pleader. 

The former is usually entrusted with the conduct of a cause (through 
an attorney), by reason of his learning and ability; he is responsible to 
the Court, and to the profession of which he is a member, for his pro¬ 
fessional conduct, and he has well-known privileges and immunities. 

The Vakeel is simply the representative of the suitor, possessed of 
his personal confidence, and in direct communication with him, but 
having neither in theory nor in fact the learning and the varied ex¬ 
perience of the English Barrister. 

The pleader is presumably well acquainted with the facts of the 
case in which he is employed, and he is bound to an honest care for his 
client’s interest; but although of late years efforts have been made to 
ensure his having a rudimentary knowledge of the law, it is certain that 
those efforts have been only partially successful, and especially that no 
rule of practice can be laid down which is based on the presumed legal 
science of tho Mofussil practitioner. 

I say Mofussil practitioner, because these observations are not 
meant to apply to the Native Bar in the Appellate High Court, nor da 

* 2, Wjm. Rep., Civil Rulings, p. 173. 

t See cases cited in Macphereon’s Civil Procedure, 4tb editicn, page 409, notes A. ge C. 
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I deny there are honorable exceptions even in the interior ; bat any one 
who is at all acquainted with the Mofussil Courts, is aware that, 
generally speaking, the possession of the commonest text books by 
pleaders there is quite exceptional, and it might be possible to find some 
who are not even possessed of the Act VIII. itself. * 

Regulation XI. of 1806, Section 12, Clause 2 (whicli appears to be 
still in force), directs the Zillah Judges to require the Native pleaders of 
their respective Courts to take copies of the translation of any Regulations 
which relate, directly or indirectly, to the administration of civil justice. 

And Regulation XXVII. of 1814, Section 40 (repealed only last 
year by Act XX. of 1865), contained the following provision :— f That 
the pleaders in the several Courts, as well as other persons, may have it 
in their power to render themselves acquainted with the Regulations 
enacted by the British Government, there shall be kept, for public in¬ 
spection in the several Courts of Judicature, printed copies of all such 
Regulations and of the translations in the native languages. And on 
receipt of the translation of tho Regulations in the country languages, 
the Courts of Justice were to cause them to be publicly read, and to 
require the native pleaders to take copies/ &c., &c. 

And very mainly, no doubt for this reason, the Legislature has, in 
the Code of Civil Procedure, imposed upon the Courts themselves the 
responsibility of conducting suits in every stage. 

Emphatically so as to the framing of issues, which, under the pre¬ 
sent as well as the former procedure, is exclusively the business of the 
Court. 

By Section 38, Act XXIII. of 1861, the procedure prescribed by 
Act VIII. of 1859, is to be followed, as far as it can be, in all miscella¬ 
neous cases and proceedings which, after the passing of the Act, may 
be instituted in any Court. 

The mode in which issues are to be framed under that Act is to be 
found irt the Sections 189—141,* which clearly shew that this is exclu¬ 
sively the function of the Court. Section 139 declares that the Court 
may frame the issues from the allegations of fact which it collects from 
the oral examination of the parties or their pleaders, notwithstanding 
any difference, &c. This clearly shews that tho pleader may bind his 
client by a statement of matter of facts, but nothing is said of issues or 
admissions of law.” 

• The only cases in which the issues are not directly framed by the Court are those pro¬ 
vided for by Sections 142 and 143. 
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SHORT NOTES. 

CALCUTTA HIGH COURT. 

Bills of Exchange Act (V. of 186— Suit on Promissory Note payable by 

Instalments. 

Where a promissory note is payable by instalments, and contains a 
stipulation that, on default in payment of the first instalment, the whole 
amount is to become due, a suit to recover the whole amount on default 
made in payment of the first instalment cannot be brought under Act 
V. of 1866. 

Vide 1, Indian Law Reports, Calcutta Series, p. 130. (Phear, J.) The 12th January, 
1876—Remfry vs. Shillingford. 

Appeal to Privy Council—Dismissal of Appeal for Default in Deposit of 
Security , and in transcribing Record—Act VI. of 1874, ss. 11, 11* 

and 15. 

Ou an application to stay proceedings in an appeal to the Privy 
Council, which had been presented on the 2nd July 1874 from a deci¬ 
sion of the High Court on its Original Side, it appeared that no deposit 
had been made by the appellant to defray the costs of transcribing, &c., 
as provided by s. 11, Act VI. of 1874 ; that no steps had been taken to 
prosecute the appeal; and that no security had been deposited for the 
costs of the respondent, since the petition of appeal was presented. The 
Court granted a rule calling on the appellant to show cause why the 
proceedings on appeal should not bo stayed, and on his not appearing to 

show cause, ordered that the appeal should be struck off the file. 

Vide 1, Indian Law Reports, Calcutta Series, p. 142. (Phear, J). The 24th January, 
1876.—Thakoor Kapalinath Shahai vs. The Government. 

Succession Act (X. of 1865) s. 56— Revocation of Will — Lawful Polyga¬ 
mous Marriage. 

The will of a Jew, made subsequently to his first marriage, but pre¬ 
viously to a second marriage in the life-time of his first wife, held to be 
revoked by such second marriage under s. 56 of the Succession Act. 

Vide 1, Indian Law Reports, Calcutta Series, p. 148. (Phear, J.) The 13th December, 
1876 — Gabriel vs. Mordakai. 

Succession Act (X. of 1865) s. 258 —Grant of Letters of Administra¬ 
tion with Will annexed—Practice. 

Letters of administration with the will annexed may, under s. 258 
of the Succession Act, be granted after the expiration of seven,clear days 
from the death of the testator. 

Vide 1, Indian Law Reports, Calcutta Series, p. 149. (Phear, J.) The 1st February, 
1876.— In the case of Wilhon deceased. 
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Will, Attestation of—Succession Act (X of 1865) s. 50 —Hindu Wills 

Act {XXL of 1870) s. 2. 

By the Succession Act, s. 50, no particular form of attestation is 
necessary : therefore, where to a document purporting to be her last will 
and testament the name of a testatrix was written by A, ajrd the testa¬ 
trix then, in his presence, affixed her mark, and A in her presence wrote 
beneath it, “ by the pen of Aand the testatrix was then identified 
to the Registrar, who was present, by B, who had seen her affix her 
mark to the document, and who in her presence put his signature as 
having identified her, Held a sufficient attestation, and probote was 
granted. 

Vide 1, Indian Law Reports, Calcutta Series, p. ISO. (Phear, J.) The 20th and 22nd 
December, 1S75— In the goods of Roymoney Dossec. 


BOMBAY HIGH COURT. 

Court Fees Act VII. of 1870, s. 16 —Pauper Respondent—Memorandum 
of Objections—Civil Procedure Code {Act Fill, of 1359,) s. 818— 

Pensions Act XXIII. of 1871, ss. 4, 5, 6, 8, 9 and 11— 
Certificate by Collector. 

A pauper respondent is not entitled to present objections at the 
trial of an appeal without payment of stamp duty. 

S. 4 of the Pensions Act XXIII. of 1871 debars the Civil Court 
from taking cognizance of any suit, whether the Government is a party 
to it or not, which relates to any pension or grant of money or land 
revenue conferred or made by the British or any former Government— 
without a certificate from the Collector or other authorized officer. 
Section 5 prescribes a remedy for the claimant of such pension or grant, 
and section 6 enables the revenue officer to refer the parties to the 
Civil Court for the determination of their respective interests in the 
income or other benefit, which the executive will, however, still, as 
against either or both of the litigants, bo at liberty to allow or to 
withhold. 

Lands held free of assessment under a grant from Government, 
which bestows on the grantee the lands themselves and not merely the 
Government revenue arising from them, do not fall within the provi¬ 
sions of the Pensions Act. 

Vide 1, Indian Law Reports, Bombay Series, p. 75. (West and Nauabhai Haridas, JJ. 
The 20th December, 1875, Babaji Sari vs, Rajaram Ballal. 
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'Decree of Bombay Small Cause Court—Bower to proceed against immove¬ 
able properly. 

Although the Court of Small Causes at Bombay has power to 
enforce its decree against moveable property only, yet if that decree be 
transmitted to a Court to which the Code of Civil Procedure applies, 
the latter can, under Section 287 of that Code, enforce it against im¬ 
moveable property also. 

Vide 1, Indian Law Reports, Bombay Series, p. 82. (West and Nanabhai Haridas, 
JJ.) Tho 111tli January, 1876 —In lie Jag-jivaa Nanabhai. 


lies judicata—Section 2 of Act Fill, of \% r o§—First suit against 
defendants as principals—Second as agents. 

A previous suit in which the plaintiff elected to sue the defendants 
as principals bars a second suit on the same contract in which the same 
defendants are charged as responsible agents under a trade usage. 

Vide 1, Indian Law Reports, Bombay Series, p 87. (WeBt and Nanabhai Haridas, 
JJ.) Tho 24th January, 1876.—Devrav Krishna vs. Halambhai. 


HIGH COURT, N. W. P. 

Execution of Decree — Limitation-—Act IX. of 1871, 5 . 15. 

Held, (Stuart, C. J., dissenting) that applications for execution of 
decrees are not '• suits” within the meaning of s. 15, Act IX. of 1871. 
{Vide 24, W. It., p. 405, Baneekanto Ghosecontra 24, W. R.,p. 303) 
ltajah Promotho Nath Roy.) 

Vide 1, Indian Law Reports, Allahabad Scries, p. 97. (Full Bench.) The 5th August, 
1875.—Jewan Singh vs. Saruam Singh. ' 


Slat. 24 and 25 Vic., c. 104, s. 15— Powers of Superintendence of High 
Court—Revision of Judicial Proceedings—Jurisdiction. 

The High Court is not competent, in the exercise of the powers 
of superintendence over the Courts subordinate to it conferred on it bv 
s. 15 of 24 and 25 Vic., c. 104, to interfere with the order of a Court 
subordinate to it on the ground that such order has proceeded on an 
error of law or an error of fact. 

Where, therefore, on appeal by the judgment-debtor aganist an 
order confirming a sale of immoveable property in the execution of a 
decree, the lower Court set aside the sale, on a ground not provided by 
law, and the auction-purchasers applied under the above-mentioned 
section to the High Court to cancel the lower Court’s order, the High 
Court refused to interfere. ( Vide 2, B. L. R., A. C., 165; 23 W R 
402.) ‘ ’* 

Vide 1, Indian Law Reports, Allahabad Series, p. 101. (Full Bench 1 ti,. inn, 
August, 1875-Tej Ram vs. Hareuk. ’ iUti * 


Hindu Law—Undivided Hindu Family — Inheritance. 

When, in an undivided Hindu family living under the Mitaksbara law 
a brother dies without leaving issue, but leaving brothers, and nephews* 
the sons of a predeceased brother, the interest in the joint estate of the 
brother so dying does not pass on his death to his surviving brothers but 
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on partition of the whole estate, including the interest of the brother so 
dying, is divisible; and the right of representation secures to the sons or 
grandsons of a deceased brother the share which their father or grand¬ 
father would have taken, had he survived the period of distribution. 
Madho Singh, vs. lliadessery Roy, (H. C. R., N. W. P,, 1868, p. 101),over-ruled. 

Vide J, Indian Law Reports, Allahabad Series, p, 105. (Full Bench.) The 27th 
August, 1875—Debi l'ersaud vs. Thakur Dial, • 


Redemption of Mortgage — Limitation—Acknowledgment of Title of Mort¬ 
gagor or of his right to Redeem,—Act IX. of 1871, Sch. II., Art, 148. 

"Where the defendants attested as correct the record-of-rights pre¬ 
pared at a settlement with them of an estate in which they were des¬ 
cribed as mortgagees of tlie estate, but which did not mention the 
name of the mortgagor, held (Spankie, J., dissenting) that there was an 
acknowledgment of the mortgagor’s right to redeem within the mean¬ 
ing of article 148, seh. ii. Act IX. of 1871. 

Per Pearson, J.—That there was also an acknowledgment of the 
mortgagor’s title. 

Vide 1 , Indian Law Reports, Allahabad Series, p. 117, (Full Bench.) The 27th August, 
187 >.—Pala Chaud vs. Sarfraz. 


Principal and Surety—Clerk of the Small Caitfo Court—Bond for Perfor¬ 
mance of Duties of Office—Liability of Surety—Act XL of 1865, 
ss. 45, 51— Small Cause Court Judge—Principal Sudder 
Amecn (Subordinate Judge) — Jurisdiction. 

Held that, in permanently investing, under s. 51, Act XT. of 1865, 
the Judges of the Courts of Small Causes at Agra, Allahabad and 
33cnares, with the powers of a Principal Sudder Ameen (Subordinate 
Judge), the local Government did not exceed its power or contravene 
the law, although the occasional investiture of Small Cause*Court 
Judges by name from time to time, with the powers of a Principal 
Sudder Ameen, may have been the mode of procedure contemplated by 
the legislature as the one likely to be ordinarily adopted (Mussaumut 
Bijee Kooer vs, Rai Damodar Doss (II. C. R., N. W. P., 1873, p. 55, 
impugned). 

The defendant and J. W. C., Clerk of the Small Cause Court at 
Allahabad, entered into a bond to the Judge of the Small Cause Court, 
as well as to his successors in office, in a certain sum as security for the 
true and faithful performance by J. W. C. of his duties as Clerk of the 
said Court, and for his well and truly accounting for all moneys en¬ 
trusted to bis keeping as such Clerk of the Court. Held , in a suit 
against the defendant as surety, that he was liable for misappropriation 
by J. W. C. of moneys arising from sales of moveable property held in 
execution of decrees passed by the Judge of the Small Cause Court in 
the exercise of his powers as Subordinate Judge, and that, had the 
Small Cause Court Judge not been invested, at the time of the execu¬ 
tion of the bond, with the powers of a Subordinate Judge, the defen¬ 
dant’s liability in respect of such moneys would not have been thereby 
affected. 

Vide Indian Law Reports, Allahabad Series, p. 87. (Turner, Qffg. 0> J., and Pearson 
and Oldfield, J.) The 31st August, 1875—Crosthwaite vs. Hamilton. 
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PRIVY COUNCIL. 

The 17 ii December, 1875* 

Present t “* 

gir James W. Col vile, Sir Batoea Peacock, and Sir M. E. Smith'. 

On Appeal from, Calcutta High Court. 

Juneswar Dass* (for Self and as Guardian of Chundbr Coomar) Defen¬ 
dant, {Appellant) 
verms 

Mahabebr Singh, Ram Adheen Singh andothera, Plaintiffs, { Respondents .) 

Limitation—Mortgage Bond—Act XIV. of 1859, sect, 1, cl. 12; 

la a duly registered mortgage bond dated tbe 21st of Jtine, 1850, the obligor covenanted 
to repay principal moneys and interest in Jeyt 1274 P. S.j and mortgaged certain specified 
l^nda as security. The lands so pledged were subsequently sold to the Appellant in execu¬ 
tion of a decree obtained upon aether bond made by the obligor, subsequent and subject to 
tbe former. 

In a suit brought on the 30th August, 1871, against the obligor and the Appellant to 
recover the amount due on the first bond from the former personally, and also by sale of the 
mortgaged lands, it was contended that the suit was barred under cl. 1G, sect-1 of Aot XIV* 
of 1859 

Held, that the suit, being for the recovery of immoveable property, or of an interest ha 
immoveable property, and founded not upon the contract to pay the money but upon the 
hypothecation of the land, fell within cL 12, sect. 1 of the said Act, and was not barred. 

Sot Montague E. Smith :—This was an action on a security 
common in Bengal , called a mortgage bond, which appears tp 
combine in one instrument two things, a personal obligation by 
the maker of the bond to pay the money, and a mortgage of pro¬ 
perty by way of pledge and security. The bond iu question is 
dated the 21st of June, 1856, and was given by Laboo Ritbhunjun 
Singh , who is the Defendant No. 1 in the suit, to Mimumat Agur 
Koonmr, The consideration for the bond consists of the amounts which’ J 
are stated to have been due under five previous bonds given 
Mussumat by Baboo Dyal Singh the father of Ritbhunjun Singh. 0^ 
bond recites the former bonds,, and proceeds thus" lienee, I, the de¬ 
clarant, do of my own accord and consent make myself responsible for 
the sume of money covered by 6ach of the five above-named bonds* 
principal with interest, as well as other loans, &c., in all for Company's 
rapees 18,511, and bind myself for the payment of the said strm of ^ 
money to the above said This part of the bond contame a 

. —— ’ i ' ' 

* Vide 8, LMV ileportt, Appeals, I, . - 
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sonal obligation on the part of the maker of the bond, the Defendant 
No. I, to pay the money. Then are inserted the terms of the loan : 
“ With the consent of both parties it has been agreed upon that the 
interest should be paid as per detail given below, that is,*the principal 
with interest I will pay at the rate of eight annas per cGnt. from the 
date of the execution of this bond to the end of Jeyt 1269 F. S., and 
from 1270 F. S. to Jeyt 1274 F. 8. at the rate of Rs, 1 per cent, per 
mensem. Accordingly, I hereby declare and give in writing that I will 
positively, without any objection whatever, liquidate the said sum of 
money, principal with interest, in the month of Jeyt 1274 F. S,, to the 
aforesaid lady.” As far, therefore, as we have hitherto gone in the 
bond, the ultimate period for payment would not accrue until Jeyt 1274. 
Now comes the part of the instrument which creates an hypothecation 
of land: “ For the satisfaction of the lady, and as security for the 

above sums of money, I pledge and mortgage mouzalis Lhunpookhra 
and Bahooara original, with dependencies appertaining to talooka^tbiw, 
perguuuah Bhojepore, held and possessed by me. I and my heirs shall 
not, as long as the whole amount aforesaid remains unpaid, transfer 
them in any way.” Then there is a clause to this effect: “ Should the 

mouzaks mortgaged be sold in execution of decree or for arrears of re¬ 
venue, the said lady shall in that case be at liberty, without waiting for 
the expiration of the term of payment, to institute a regular suit, and 
to sell the moveable and immoveable properties of me the declax-ant and 
my heirs, and thereby realise the amount in question.” This bond was 
registered on the 23rd of June, 1356. 

The action is brought by B/iedi Singh and twelve other persons, 
who are the heirs of the Mussumat, the fourteenth Plaintiff being a 
person called Turmundul Dass, who had purchased a fourth share in the 
bond. The Defendants in the suit are, first, Ititlhunjun Singh, described 
in the heading of the suit as “ the principal contractor of the loan,” and, 
secondly, certain persons who are described in the samo heading as 
“ auction purchasers of the pledged property,” and it may here bo stated 
that they became such purchasers under a decree obtained upon another 
mortgage bond made by Ritbhunjun Singh subsequently to the bond in 
question, and of course subject to it. The date of the auction sale which 
is sought to be impeaehed is the 18th of May, 1865. 

After the discussion which has taken place at the Bar, there remain 
only two questions to be decided. The first is purely a question of fact 
which was raised in the following issue, the third issue ,— <{ Whether or 
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not the mortgagor has received the consideration money?" It has 
been contended by Mr. Arathoon that the consideration stated in the 
bond is not truly stated. The principal amounts of the five bonds 
enumerated in the bond in question are not disputed, but it is said that 
an amount of interest equal to the aggregate amount of the principal 
sums,—the principal being Its. 8,000, and the interest Rs. 8,000 also,— 
found its way into the bond by some fraud or error, and that in point of 
fact that interest was not due, but had been previously paid. Both. 
Courts below went very fully into the evidence given on that issue, and 
came to the concurrent finding that the Defendant has failed to establish 
it. Having executed this bond the onus is upon him to shew that the 
consideration had not passed. Both Courts have come to the conclusion 
that he has failed to support that burden, and that lie has shewn no 
sufficient grouud for the conclusion that that interest was not due. It 
is said that calculating only simple interest on the bond, the Rs. 8,000 
could not be made up; but the High Court make a suggestion, which 
their Lordships regard as a reasonable supposition, that the parties be¬ 
fore entering into the new bond may have come to an arrangement that 
rests should be made iu the account, and compound interest paid. Ia 
the absence of satisfactory proof of fraud or mistake, every presumption 
in favour of the statements contained iu the bond ought to be made, 
considering that it was deliberately entered into, and that for many 
years it has been acted upon, and payments made under it. Their 
Lordships, therefore, see no x'eason to he dissatisfied with the conclusion 
to which the Courts below have come upon the issue of fact, and the 
appeal so far as that issue is concerned fails. 

The other question arises upon the period of limitation which is 
applicable to this case. As already observed, the instrument contains 
two distinct things: the obligation to pay the money, which binds the 
maker of it only, and the mortgage of the laud; and the plaint in the 
present suit is properly framed upon the instrument in that aspect. It 
seeks to charge the first Defendant, the maker of the bond, Rilbhunjun, 
Singh , personally, and it also claims to recover the amount of the prin¬ 
cipal and interest by the sale of the mouzahs (namiug them), which 
were the hypothecated property included iu the mortgage. It is con¬ 
tended for the Appellant that the limitation contained in clause 16, 
section 1, of the Act XIV. of 1859, is the proper limitation to apply to 
the case. That is a sweeping clause, which provides thus: " to all suits 
for which no other limitation is hereby expressly provided, a period of 

q 2 
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six years from the time the cause of action arose,” It is said that this 
is a suit brought to recover money lent, and the interest on that money, 
and that it falls within clause 16, because, although clauee 10 applies to 
suits for money lent, it does not apply to them in the cases where the 
instrument shall have been registered within six months fjtom the date, 
and this bond, having been so registered, is not within that section, 
and, not being otherwise provided for, falls within the limitation of six 
years in clause 16. Their Lordships, however, arc clearly of opinion 
that neither of these clauses is applicable to this 6uit, which is brought, 
in substance, for the recovery of immoveable property, or of an interest 
in immoveable property, and falls therefore within clause 12 of the first 
section. The object of the suit is to obtain a sale of the land as 
against the Defendants grouped as Defendants No. 2 and No. 3, who had 
become purchasers uuder a subsequent mortgage bond. It is therefore, 
as against them, a claim founded not upon the contract to pay the 
money, but upon tbe hypothecation of the land. Their Lordships would 
have been disposed so to apply tbe Statute of Limitations if the matter 
had been res Integra , but it appears from the eases to which they have 
been referred by Mr. Cave that there has been a long and almost uni¬ 
form current of decisions in tbe two provinces of Bengal and Madras , 
giving this construction to the Act. Their Lordships must not be sup¬ 
posed, in coming to this decision, to give any countenance to the argu¬ 
ment of Mr. Arathoon that this suit would have been barred if the limita¬ 
tion of six years under clause 16 had been applicable to it. They think, 
upon the construction of this bond, there would be good reason for hold¬ 
ing that the cause of action arose within six years before tbe commence¬ 
ment of the suit. However, it is sufficient to say that their Lordships 
think the limitation applicable to tbe case is that under clause 12, sec¬ 
tion 1, of the Limitation Act. 

■ In the result, their Lordships will humbly advise Her Majesty to 
affirm the decision of the High Court, and to dismiss this appeal with 
costs. 
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CALCUTTA HIGH COURT. 

The 10 th Avgust, 1876. 

Present : 

The Hon’ble L. S. Jackson and the Hon’ble W. F. McDonell, Julgea. 

IIamidoodeen Ahmed, Petitioner. 

Code of Criminal Procedure Act X. of 1872, s. 505.— Probabilities — 
Pleader, 

A pleader purchased a piece of land adjacent to the Court in which he practises and 
which was occupied by tenants-at-will. Hu gave notice to the tenants to quit and he also 
gave a sum of money to a tenant to remove her hut. This was accepted by hor but she did 
not remove. Then she was served with a notice to pay a daily rent at a very high rate. 
After this it appeared that by some means or othor a fire broke out one night in the fallen 
thatch of a but close to her and in consequence her house as well as those of others upon 
the land were burnt down Next day the pleader went to the spot and told the tenants 
not to erect new huts. Then upon report made by the Police, the Magistrate took proceed¬ 
ings under section 505 of the Criminal Procedure against the pleader aud ordered him to 
enter into his recognizances in Rs. 1,000 and two sureties in Rs. 500 each, to be of good he* 
liaviour for the space of one year. This order was followed up by a recommendation 
transmitted through the Judge, that the pleader should be struck off the rolls. The High 
Court condemned tho proceedings of the Magistrate as most irregular and unfounded, and 
considering tho evidence and adverting to the probabilities in the case found that the 
pleader was a man of excellent character, of station, means, education and every thing that 
is in fact the direct contrary to the sort of person against whom s. 505 is to be applied, that 
thero was no sort of ground for striking him off the rolls and that these proceedings hayo 
not left the slightest stain upon his character. The High Court was also strongly of 
opinion that it should not be satisfied with merely annulling the orders of the Magistrate 
but that it should also submit the case for tho consideration of the Lieutenant-Governor. 

Jackson, J.—Tbe proceedings in tho case of the petitioner Hamid- 
oodecn Ahmed are of an extraordinary character. It is admitted that 
the petitioner acquired lawfully and duly from one Tameez the rights 
which Tameez had as tenant over a piece of land in the neighbourhood 
of the public offices at the sadder station of Mymensing; and that upon 
a portion of that land stood some huts occupied by one Monee, who is 
a common prostitute, by other women of the same profession and by 
some other persons. The petitioner seems to have taken this land for 
the purpose of [turning out these occupants, who were only tenants-at* 
will, and using it for some purposes connected with the business of 
practitioners in the Courts; and in furtherance of that intention he gave 
notice to this Monee and the other occupants to quit. He farther gave 
Monee a sum of Rupees 5 to enable her to remove her house. This 
money she accepted but did not remove, and she was afterwards served 
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with notice to pay a daily rent at a very high rate. After this it ap¬ 
pears that by some means or other a lire broke out one night in the 
(alien thatch of a hut close to her, although not immediately contigu¬ 
ous, and that in consequence the house of Monee and other Jiouses upon 
that piece of ground were burnt down. * 

Monee was summoned to the police station and questioned in re¬ 
gard to the fire, for the Police appears to have suspected that it was the 
work of an iucendiary. She thereupon said that the petitioner, Ha- 
midoodeen, had put up part of the frame-work of a house close to her, 
and that he had made various attempts to induce her to remove, and 
that she believed be had instigated some one to set fire to her bouse in 
order to frighten her into going away. Similar suspicions having been 
expressed by the other women, the Sub-Inspector of Police made a re¬ 
port of the facts and stated bis own opinion as coinciding with the sus¬ 
picious of the females, to his superior, the District Superintendent, who 
upon that report endorsed the following order: “To Magistrate for 
orders: The fire of the 16th instant looks very much like the act of au 
incendiary. I do not think that under the circumstances, Ilamid Ali» 
Vakeel, ought to be allowed to occupy the lauds to the detriment of 
those who occupied the lands previous to the fire—II. W. Reily, District 
Superintendent." So that although there was manifestly no case which 
the District Superintendent felt himself in a position to investigate, he 
gratuitously recommended to the Magistrate that the petitioner should 
he debarred from the exercise of his private rights in regard to the laud 
which he lawfully held. On receipt of that report the Magistrate ap¬ 
pears to have summoned the woman Monee, and he took down her state¬ 
ments which amongst other things contained the following words: 
“ Hamidoodeen Moonshee, a pleader, had the bamboo posts of a house 
commenced to be built some months since on the east of the road, ou 
the south of the houso where the fire broke out, and on the west of mine, 
which was close to it. Hamid has not built this house because we re¬ 
main there. Tameez, our landlord, has let him the bheela on which he 
has put these bamboo posts, hut Tameez supports us. Hamid has been 
for some time wanting us to go away, so that he can have the ground 
on which our houses stand; two months since he first told me to go. A 
month ago he gave me Rs. 5 to remove my house and threatened to 
drive me off if I did not go. I had nowhere to go and was afraid to 
give the Rs. 5 hack. Then his servant brought me a written notice to 
pay Rs. 3 per day rent. The day after the fire he came and told us we 
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must not put up these houses any more. On accouut of this wo suspeofc 
him being the cause of the fire, and are afraid to put up our houses again. 
In facts two attempts have already been made to burn my house which 
is nearest his bheeta. Three mouths ago Bhyrub called to mo in the 
early dawn and I found my thatch was on fire. I pulled out the tbateh 
and in it was a partly consumed tikya (charcoal fuel) in some jute. The 
other attempt was made longer ago.” It appears in fact, from the evi¬ 
dence of another witness, that the attempt was made two years ago, 
i. e considerably before Harnidoodeen purchased or had any interest in 
the property at all. Upon these statements the Magistrate makes 
the following order : “ Harnidoodeen Moonshee would appear from the 

above statements to be a dangerous character. Warrant is issued 
against him under Section 505 of the Criminal Procedure Code for ap¬ 
pearance to-morrow: summons on Tamcez, Bhyrub, Manoollah Fakeer, 
witnesses. The women present to attend again.” Upon this, Hamid- 
oodeen, before the warrant had issued, seems to have voluntarily appear¬ 
ed before the Magistrate and was examined. His examination was in 
these words, the charge being that of beiug a dangerous character. Ho 
was asked have you hired, and when, a plot of ground on the north-east 
of the Government road on the north of this kutcherry house. His 
answer was—Yes, on the 16th Augran I received a pottah of three 
eottahs from one Tameez. There were some prostitutes aud others living 
in hired houses-on this ground, 

Question .—Did you commence to build a bouse, and if so why did 
you discontinue. 

Answer. —Yes, and left off for want of laborers. 

Question .—What steps did you take to get the prostitutes off tho 
ground. 

Answer ,—I told them to go again and again—two of tho women 
agreed and then asked to be allowed to stop. One would not. So I 
served her with a notice to pay Its. 3 daily rent, then she agreed to go 
and 1 gave her Its. 5 to take herself off, then she did not go, so I told 
her as she asked to remain a little longer to suit her convenience. 

Question .—You did not hear that there were three attempts to 
burn Monee NotPs bouses, the last of which succeeded? 

.d/.wer.—No. I ouly heard of the last one. 

Question,— Did you go to the place aftor all these people had been 
burnt out ? 
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Answer. —Yes, and I found the day after that they had put up 
tatties to shelter them so I told Karbali they might clear out of the 
ground and not put up the houses there any more. 

Question —Did you know that there was an empty Infuse lying on 
the north of your frame*work the last ten days or so that tie fire began 
there ? 

Answer. ~Yes—but I doubt if the fire began there I expect Monee 
Noti burnt it herself. The houses were my property and bought with 
the land. 

Question .—Do you desire to call any evidence to remove the sus¬ 
picion that lies against your character of having caused this fire? 

Answer. —Yes. Tameez from whom I rent the land, Lokenath 
Mozoomdar, Manoollah Fakir and others. 

Monee Noti was further examined and Tameez was also examined. 
He says this : “ I have permanent ryotteo holding of the land on which 
the houses of Monee Noti, Manoollah Fakir and others were burnt 
down. I have hitherto received rent from them. Eight months since I 
gave a lease of the land with the houses on it to defendants. Some of the 
houses are my property ; some the property of the occupants themselves, 
Monee’s house was mine. She had no option of removing the house she 
lived in. All the others are mine. Monee Noti’s house was her own ; 
and she could remove it when she pleased. So also Afzan’s, her own, 
and Karbali’s. I should estimate the value of the houses that were mine, 
and therefore defandants, three in all, at Ils. 100 and so ou. So that in 
fact it is clear that the house of Monee stood upon ground to which the 
defendant was entitled, that she had been repeatedly warned to quit 
the land having bad no right to it and that the defendant petitioner 
had given her assistance which she had accepted for the purpose of re¬ 
moving her huts from the land. The only further proceedings that 
are worth - mentioning are that the petitoner called and caused to 
be examined by the Magistrate witnesses of the very highest respect¬ 
ability including the Deputy Magistrate, Syud Mahomed Israil, who 
is a gentleman of honorable family, as well as Government officer of 
rank, the Head Clerk of the Collector’s office, Baboo Kaly Churn Bose, 
and named several other persons of equal position and credit and prov¬ 
ed most clearly that he was a person of the best character, of excellent 
position, of professional status and also of a liberal education* With 
these facts before him the Magistrate records a judgment in which, 
after setting out the facts, he says; " Having regard to his interest in 



1876. 


THE LEGAL COMPANION, 


137 


tbe matter and the action of defendant I have to consider whether the 
suspicions of hia being the prime mover in this offence of mischief hy v 
fire are grave, and if they are, whether the suspicions in the past and; 
the apprehensions for the future, constitute him an apparently danger* 
ous character from whom security under Section 505, Criminal Fro* 
cedure Code, should be demanded. As to the legal application of Section 
505 of the Criminal Procedure Code, the words ruu : ,f When it appears to 
the Magistrate, from the evidence as to general character adduced before ! 
him that any person is a dangerous character, such Magistrate may" 
require security, &c.” There will he no question that a person who. 
commits the offence of mischief by fire is a dangerous character. The 
question is, what is the evidence of general character in such cases as . 
to a person being a dangerous character on which the Magistrate is 
justified in acting. It seems to me that in such a case as this the only 
evidence of general character which can be taken is that bearing on, i. e* t 
bringing suspicion or apprehension of the acts which constitute tho matt ! 
to be a dangerous character. The defendant urges that the loss was 
his, and then he goes into that question, and afterwards says: “the 
defendant produces evidence of good character, but nothing to remove 
the suspicion in this set of facts and apprehended acts. The crime of 
mischief by fire is of lamentably frequent occurrence and is committed 
without a chance of detection. It is therefore the more necessary when 
suspicions are strong to take such measures as may be against a repeti¬ 
tion of the crime. As defendant Hamidoodeeu Ahmed appears to me to 
he of dangerous character, I order that he enter into his recognizances 
in Its. 1,000 and two sureties in Its. 500 each, to be of good behaviour 
for the space of one year/' This order has been followed up by a re¬ 
commendation transmitted through the Judge, that the petitioner should 
be struck off the rolls as a pleader. It appears to me that a more un¬ 
founded and irregular proceeding against a person in the petitioner's -j 
position could not be conceived. The circumstances which preceded thus. 
fire—and it is after all quite an open question whether the fire was thjts ' 
act of an incendiary at all—were such as, if supported by other facts, ; ' 
favouring the imputation, might raise a primd facie case; but those chs ‘ 
cumstances were in truth so completely displaced by the other facts of'■ 
the case that it appears to me that the issuing of a warrant against tht* 
petitioner under such circumstances amounted in my opinion to a cruel 
wrong. This gentleman was a pleader, and a person of station ; his'' 
adversary was a person of the meanest condition. He bad the law 
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in his side, the Courts within his reach; what possible induce¬ 
ment could he have had to expose himself to the risk of a criminal 
prosecution by connecting himself with such an act as this? 
"While he must have known that if he were supposed to be in 
any way accessory to the fire, suspicion would immediately, as it did, 
alight upon him. With knowledge of the behaviour of the natives of 
this country placed in such circumstances, one may say with tolerable 
certainty that if this gentleman bad been'imprudent as well as wicked 
enough to commit such a crime as this he would certainly have absented 
himself from the place instead of which we find him the day after the 
fire repairing to the scene and openly lolling the occupants of the 
houses.—“ Now that your houses have been burnt down, you must not 
erect new bouses again, but as I gave you notice take yourself off from 
this place. They did not attempt them to impute to him the commisson 
of the crime. Then, as to the application of Section 505, it appears to 
me that the proceedings of the Magistrate in this case are a simple per¬ 
version of that section. Section 505 enables the Magistrate, wherever 
it appears to him, from the evidence as to general character adduced 
before him, that any person is by repute a robber, housebreaker, or thief, 
or a receiver of stolen property, knowing the same to have been stolen, 
or of notoriously bad livelihood, or is a dangerous character, such 
Magistrate may require security for good behaviour. Now, as to the 
evidence of general character in this case, it is manifest that it was ab¬ 
solutely and entirely overwhelming in favour of the petitioner, and 
shows him to be a person of excellent character, of station, means, edu¬ 
cation and everything that is in fact the direct contrary to the sort of 
person against whom Section 505 has been directed. In such circum¬ 
stance as that, to apply the provisions of that section to a man against 
whom a weak unsupported gossiping charge of mischief by fire has 
been preferred, appears to be an application of the provisions of the 
Code of Criminal Procedure as far removed from the intentions of the 
Legislature as it is possible to conceivo. It appears to me that the 
orders of the Magistrate in this case were not only illegal but oppressive; 
and I am 60 strongly of that opinion that I think we ought not to be 
satisfied with merely annulling bis orders, but that we must also submit 
the case for the consideration of the Lieutenant-Governor, 

It is needless perhaps to say that there is no sort of ground for 
dismissing the petitioner from his office as pleader, and that these pro¬ 
ceedings have left not the slightest slain upon his character. 
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CALCUTTA HIGH COURT. 

The 15 th June , 1866. 

The Hon’ble Sir Barness Peacock, Kt., Chief Justice, and the Hon’blcL, S. Jackson, Judge 

In re Sheikh Ahmeenoodeen Aiimed,* Petitioner . 

Pleader — Dismissal. 

It ia very improper to suspend a pleadei for misconduct, and then to leavo the matter 
undecided, whether ho is to bo dismissed, or the suspension ia to be removed for any long 
period. 

Judges ought to reflect upon before they dismiss a pleader on the basis of a charge of 
misconduct of which ho has already been acquitted by a competent Criminal Court. 

Pleaders and witnesses who are not parties to a suit, cannot call witnesses on their own 
behalf to disprove any charge which may lie made against them. If a Judge states his 
reason for disbelieving a witness, whether the Judge bo a Judge of the High Court or not, 
his remarks are not sufficient to justify tho conviction and punishment of the witness. State¬ 
ments made behind a person’s back, and which he has no means of answering, are surely not 
to be used as evidence on which to convict him of a crime, or to dismiss him from practise 
ing his profession. 

Pleaders are admitted to that honorable profession on proof of their capacity and of their 
good moral character. Unless it is shown that they are possessed of the requisite capacity 
and good moral character they cannot be admitted. But when once admitted, unless on 
proof of specified misconduct, they cannot be removed from that profession. 

Peacock, C. J.—On the 22nd January last, Mr. Birch, who was 
the Judge of Shaliabad, dismissed the petitioner, Sheikh Ahmeenoodeen 
Ahmed from his office as a pleader of that district. The order was 
passed after Act XX. of 1865 come into operation. That Act came 
into operation .on tho 1st January, 1806, and by the 3rd Section of the 
Act it is enacted that, “ so far as they affect the territories to which the 
Act extends", the enactments set forth in the first schedule hereto are 
repealed, except so far as they repeal any other enactment, and except 
as to the recovery and application of any penalty for any offence which, 
shall have been committed before the commencement of this Act.” 

One of the Acts mentioned in the schedule as repealed was Act 
XVIII. of 1852, called the Pleaders’ Act, and it is clear, I think,.that 
the dismissal of a pleader under that Act cannot be considered as the 

recovery and application of a penalty as provided for in Section 3. 

■ . ' y - 
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• Vide 2, Wym. Rep. (Civil Rulings) p, 66, 
b 2 
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Therefore the Judge, when he passed that order, had no power to make 
it. He ought to have proceeded under the provisions of Section 16, 
and to have referred the matter, with his report, to the High Court, if 
he thought that there was ground for dismissing the petitioner. 

On the 6th April last, this Court made an order to {jhe effect that 
the order of the Judge dismissing the petitioner will be quashed, unless 
the Judge, within one fortnight after the receipt of the order of this 
Court, shall show cause to the contrary. 

On the 14th April, 1866, the Judge sent a letter commencing:— 

“I have been called on by the High Court to show cause why my 
decision of the 22nd January last should not be reversed. My order 
has been quashed without any reference to the records upon which it 
was based. 

“ As this mode of procedure is novel to me, and I do not know 
what I am required to do, and as I consider that my order is perfectly 
justified by the records of the cases I now submit, I Lave only to ask 
that the Judges will be pleased to go through these cases. 3 have made 
my notes on the pleader’s petition, which is full of misrepresentations. 
More than this I do not consider myself bound to do.” 

But then the Judge thinks it right to remonstrate against the order 
of the Court. He says :— 

“ I beg respectfully to remonstrate against the procedure adopted 
in this case. My order has been reserved without the Appellate Coort 
looking at the records on which I had fouuded ray opinion. The pleader 
Las returned, giving out that he is.to be allowed to practise at once, 
I submit that the Judges of the Appellate Court should assume that a 
Judge has come to a right decision until they are in a position to show 
from the records upon which the Judge has based his decisiou, that he 
is not justified in coming to the conclusion be has arrived at.” 

Now this Court did not set aside the order without hearing the 
Judge, They made their order in the form in which they framed it, 
rather out of consideration to him; they did not call upon the Judge to 
show cause why his order should not be reversed, and they did not re¬ 
versed bis order without giving him an opportunity of supporting it if 
be wished. They merely say that the order will be quashed if he does 
not show cause to the contrary. If Mr. Birch had been called upon to 
show cause (lie being a Judge of a subordinate Court), it might have 
looked as if the Court had decided that he had acted improperly, and 
called upon him for an explanation. 
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With regard to the Judge’s remonstrance, the Court did’notassume 
the Judge had come to a wrong decision without having Idojked into 
the case. His own order upon the face of it showed that he was pri&td 
facie wrong, and therefore the Court said, in substance, that they would 
quash it, unless he could show that it was right. 

Now, the proceeding against the petitioner commenced as far back 
as the 22nd July, 1863. He was then called upon to show cause why 
he should not be dismissed, and he was actually suspended from appear¬ 
ing in the Judge’s Court. 

The Judge, in his order dismissing the petitioner, says" Sheikh 
Ahmecnoodeen, pleader of the Judge’s Court, was quasi suspended by 
my predecessor, in consequence of a number of charges preferred against 
him of dishonest conduct in the discharges of his professional duty. 
He was called upon by my predecessor to answer to the charges, and bis 
answers were filed. The case was not, however, taken up by my pre¬ 
decessor, but, though ripe for decision, was left to me to dispose of.” 

I do not know what the Judge meant by u quasi suspended.” 
Probably he meant that the petitioner was not suspended altogether, 
blit only so far as appearing in the Judge’s Court, Be that, however, 
as it may, the pleader was actually suspended, aud he had the imputation 
of dishonesty cast upon him as far back as the 22nd July, 1863, 
nearly two and a half years ago, and the matter was not finally disposed 
of, one way or the other, until the 22nd January in the present year. 
I must say that it appears to me a very improper thing to suspend 
a pleader for misconduct, aud then to leave tho matter undecided, 
whether he is to be dismissed, or the suspension is to be removed for 
any long period. That, probably, was not Mr. Birch’s fault, but the 
fault of his predecessor, in not taking up the case aud deciding it as 
soon as it was ripe for bearing. 

The Judge says :— 

“ The first charge is that the pleader, in the case of Sokhee Roy, 
fraudulently applied for a sum of money which his client had realized 
before the mutiny. The pleader filed an answer, denying that his client 
had ever received the money. It was proved that he had, and the Prin.. 
cipal Sadder Ameen sent the pleader to the Magistrate. The case came 
before the Joint Magistrate, who, crediting the pleader’s statement that 
he did not know the money had been paid, let him off. The present pe¬ 
titioner urges that conduct such as this should be noticed, although the 
pleader has been let off by the Criminal Court,” . .. £ 




M2 


THE LEGAL COMPANION. 


With reference to this charge, the petitioner says :— 

“ ThSt the first charge is wholly answered by the fact that your 
petitioner was acquitted by the Magistrate, nor is there any proof that 
your, petitioner applied for that money with a knowledge that his client 
had previously realized the same. Your petitioner, as a vakeel, received 
instructions in regard to that matter, and acted on the instructions he 
had received, and thus your petitioner submits that no intontional mis¬ 
representation bas been made out, nor could be.” 

Upon this the Judge remarks : — 

“ Reference bas only to be made to the formal decision of the 
Principal Sudder Ameen, dated 3rd October, 1861, to show the falsity 
of this statement.” 

The Principal Sudder Ameen at that time did not decide that the 
pleader had been guilty of misconduct. He only found that a prinia 
facie case existed against him, upon which he sent the pleader before the 
Magistrate upon a criminal charge. The mere order of reference to the 
Magistrate in a case in which the pleader merely acted as a pleader, and 
was not even a party, cannot be taken as conclusive evidence against the 
petitioner to justify bis dismissal for an offeucc for which be had been 
tried and acquitted by the Magistrate. But the case did not stop there. 
On the 22nd December, 1862, Mr. DaCcsta, the Principal Sudder 
Ameen, passed an order on a petition against the petitioner. Mr. Da- 
Costa went iulo the case, and found that the pleader had been acquitted 
by the Magistrate, and-he dismissed the petition, and made the petition¬ 
er pay r costs. How then can anything said by the Principal Sudder 
Ameen before the case was beard and finally determined by the Magis¬ 
trate and Mr. DaCosta in favor of the pleader, be taken as evidence of 
his guilt ? 

The pleader, then, has been acquitted by the Magistrate, and ac¬ 
quitted by Mr. DaCosta in 1862 ; and yet, more thau three years after¬ 
wards, he is convicted by Mr. Birch of an alleged previous offence, 
merely upon the statement made by the First Principal Sudder Ameen 
when he'sent him before the Magistrate. But Mr. Birch in this letter 
says:*— 

“ This acquittal of the criminal charge by an inexperienced young 
officer does not remove the stigma attached to his name by the formal 
record of his dishonest conduct as a pleader by the Principal Sudder 
Ameen, and the Judge at the time should have dismissed him, upon the 
Principal Sudder Ameeu's decision," 
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I think that Judges, before they act in this way,- ought to {reflect 
upon what they arc about. The petitioner had obtained bis sunnnd twenty \ 
years ago, and he ought not to be dismissed unless a case were proved . 
against him. It is ruin to a man to be dismissed from the office of plead¬ 
er, and deprived of the right of carrying on a profession in which he : 
has been engaged, and been supporting himself and his family for & pe-/ , 
riod of twenty years. But he is not only dismissed, but dismissed with 
a. ruined character. Is a man to be ruined in bis character and in hie 
prospects in life upon the charge of having committed an offence of 
which he has been acquitted, merely because a Principal Sudder Ameen, 
three or four years ago, made some remarks against him, and charged 
him with an offence of which he was acquitted by the tribunal which 
had jurisdiction to try him ? Or is he to be dismissed in 1H6& for the 
very same charge for which the Principal Sudder Ameen had dismissed, 
with costs, a petition against him in 1862 ? If such a proceeding as this 
is to be upheld, no man would be safe ? 

The second charge is that, “ being the vakeel of Chowdry Sheo 
Sahai Singh, who sued for possession in virtue of a mortgage deed, he 
purchassd the land, the subject of the suit, in another execution of decree 
case, and threw up his appointment of vakeel to Sheo Sahai Singh, 
thereby acting dishonestly by bis client. Having purchased the land 
under mortgage to the detriment of his client, he is accused of dishonest 
and unprofessional conduct.” 

In reference to this charge, the Judge, in his order of dismissal, re¬ 
marked as follows:— 

“ I consider that the pleader’s conduct in purchasing in execution, 
in another case a property under litigation, of which litigation he had 
the management, is of itself a breach of trust sufficient to render him 
deserving of dismissal. His subsequent reconciliation with his client; 
in no way affects the dishonesty of his conduct.” 

The pleader, in his answer *o this second charge, says that there is 
no one of the elements for which a dismissal is provided by AM XVIII, 
of 1852* The purchase of the property in auction jointly with oth<*!$, ; 
which property was alleged to be pledged under a bond npon whi^,a 
suit had, been instituted, is, your petitioner submits, not fcaudulent ovi¬ 
duct. Your petitioner, upon the purchase, withdrew from the case with 
notice to his client, who made no objection. If the bond 
purchase by your petitioner jointly with others of the rights of the 



114 


THE LEGAL COMPANION. 


ginal proprietor would in no way prejudice *1116 plaiutiff in that suit. 
The Judge is wrong, both in law and in fact, iu saying that your peti¬ 
tioner's conduct was to the detriment of his client, and that he is accus¬ 
ed of dishonest and unprofessional'conduct, whereas there fe no charge 
preferred against him by any person." • 

Now, it is well known that a purchaser at a sale in execution pur¬ 
chases ouly the rights of the judgment-debtor, and that if he purchases 
an estate under mortgage, he does not take it free from the mortgage. 
When the property iu question was put up for sale, the petitioner join¬ 
ed other persons in purchasing it. Of course his interest as a purchas¬ 
er would be in conflict with his duty as a pleader for the mortgagee, who 
was endeavouring to establish his mortgage. As a pleader, it would 
be his duty to endeavour to establish the mortgage; as a purchaser, 
it’ would be his interest to get rid of the mortgage, so as to acquire 
the property free from the mortgage. It is unnecessary for the present 
purpose to determine whether the pleader having been retained by his 
client for the purpose of establishing the mortgage, could have aban¬ 
doned his retainer and joined with others in purchasing the property. 
That is not the charge on which the Judge has dismissed him. He 
dismissed him for dishonest conduct. Remaking on the pleader's an¬ 
swer to the second charge, the Judge says :—" Reference to the formal 
decision of the Principal Sudder Ameen, 15th December, I860, in which 
he comments with severity on the pleader's dishonesty, will show what 
an officer of his experience thought of this case, and the pleader ought to 
have been dismissed, then and there, under Section 3, Act XVIII. of 
1853." 

But when wc look at the decisiou to which the Judge refers, we 
find that the Principal Sudder Ameen, having gone into the question as 
to whether the bond was a genuine document or not, said, tf in my opi¬ 
nion, the bond is not a valid document; its very existence is founded 
on fraud and fiction." Now, the bond is found by this judgment to he 
a forged bond, and founded on fraud f nd fiction. The pleader having 
been retained to enforce the bond, joined others iu purchasing the pro* 
perty. But the pleader did not do it secretly. He gave his clients 
information of his having joined others in purchasing the property as he 
alleged, and he threw up his retainer with the consent of his client, or 
at least after notice to the client, and without objection. If the pleader 
had concealed from bis client the fact of his having purchased, or if he 
- had purchased benamcc, and continued to act for his client as if nothing 
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had occurred, and allowed his client to lose his case by having hismort - 
gage set aside, there would have been dishonesty. But where- wastfee 
dishonesty in throwing up the retainer and becoming the purchaser ?> - A v 

The Principal Sudder Araeen proceeds to remark “And it is not ; 
unlikely that the first party, defendants, too, bad a hand in this frauds, 
because to be indifferent after what had transpired argues complicity iq < 
the fraud. It is certainly surprising for Sheikh Ahmeenooddeen Ahmed, 
pleader of this Court, to act in the manner he has done. Although he wae 
plaintiff's pleader, still ho purchased at an auction sole the same property 
that was pledged in the bond; afterwards disengaging himself from 
pleadership to plaintiffs, appears on the side of the defendant to set aside 
the bond, and again having entered into a razeenamah with the plaintiff, 1 
resumes his pleadership, and while engaged as his pleader, he gave his 
evidence deposing that he cannot say whether the instalment bond was 
genuine." 

By allowing the pleader to resume his pleadership, it would seem 
that the client did not think that the pleader had committed an act of 
dishonesty. The Judge does not find that the pleader purchased with* 
out notice to his client, or that his client objected to bis throwing up 
the retainer, nor is it anywhere found that the mortgage was concocted? 
and set up fraudulently by the pleader and his client, in order that the 
pleader might become the purchaser at a low rate upon the supposition 
created, that the land sold was subject to the mortgage. 

Section 2 of Act XVIII. of 1852 provides :— tf Any pleader practis¬ 
ing in the said Courts shall be liable to dismissal on proof of bis con¬ 
viction, by a competent Court, of a criminal offence, or on proof of a 
declaration or finding by a competent Court in a suit or proceeding to 
which such pleader was a party, that ho has knowingly committed a ‘ 
breach of trust, or for fraudulent or dishonest conduct in the discharge 
of his professional duty." 

Surely this was not a suit against the pleader for breach of trusfcv 
This was a suit to enforce a mortgage against the purchaser. I f the " 
pleader had kept the retainer, his duty as a pleader would, have 
adverse to his interest as a purchaser. The suit was brought to 
mine whether the mortgage ought to be enforced against the pleaded aa’V 
purchaser, and it was settled by compromise. The suit was not brengbi;,b^\ 
the, owner of the land for depreciating the salo by setting up a fictHioua ‘ 
sale* The owner of the land made no oomplaint. How then; oao. it 
said, that, this was a suit instituted against the pleader in which a'Opart' 
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of competent jurisdiction decided that he knowingly committed a 
breach of trust ? What breach of trust ? Surely not the throwing up 
of his retainer in a suit to enforce a forged bond? If there was a 
breach of trust, who was the trustee, and who was the person benefi¬ 
cially interested in the trust ? 

The third charge against the pleader is, that he filed a petition in 
the name of Mussamut Padmawat Kooer, which petition he was not 
authorized to file, and that he filed it with fraudulent intent. 

In reference to this charge, the Judge says :—“ My predecessor 
appears to have taken this case up, but to have let it drop on the repre¬ 
sentation of other pleaders of the Court, that they had to rely upon 
mookhtears who applied to them to file petitions.” 

In pronouncing the judgment of the Court in this case, dismissing 
the pleader, the Judge passed from the second to the fourth charge, 
thereby letting the third charge drop, as his predecessor had done. 

In reference to this charge, the pleader says “ that the third charge 
against your petitioner was one that had been investigated and dismiss¬ 
ed ; your petitioner should not again be harassed with it. Besides, the 
Judge is wrong in saying that the matter was dropped by former 
Jndge on the representation of the pleaders. The party who had pre¬ 
ferred that charge was called upon to support it by oath, but did not do 
so, and therefore the Judge dismissed the charge.” In commenting on 
the pleader's answers, the Judge takes up the charge again which he 
bad passed over in his judgment. He says, “ the lady petitioned the 
Court that she had never authorized the pleader to file the petition ho 
bad filed on her behalf, and which was injurious to her interests. On 
this, Mr, Leycester called on the pleader to defend his conduct. (3rd 
March, 1862). Mr. Tucker then ordered the lady to appear in Court 
and give her deposition. She of course objected, being a lady of rant, 
and asked that a commission might issue. This was refused, and the 
case was struck off became the lady would not come into Court, Refer¬ 
ence to Mr. Leycester’s roobakaree will show what he thought of the 
pleader's conduct.” 

In answer to the same charge the pleader goes on further to say, 
“ that your petitioner hod put in bis defence in that matter, and had 
completely refuted the charge preferred against him; and, further, there 
is no evidence whatever in this investigation that your petitioner acted 
with a guilty knowledge, or was party to the fraud, if there was any, 
for the subsequent conduct of Mussamut Padmawat dearly shows that 
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she was playing “ fast and loose,” for she compromised the Stilt after¬ 
wards on the very terms of that petition.” 

The Judge says that the charge was allowed to drop because a pent? 
mission was refused and the lady would not come into Court.. , I 
thought it very unlikely that Mr. Leyeester would have refused to is¬ 
sue a commission, and have compelled a lady of rank to appear in Court. 
The Judge has not ascertained the facts with accuracy. A commission 
was not refused; the persons who appeared for the lady were asked if she 
would declare that she never signed the document. The persons who 
represented her stated that she was away from home, that she could not 
appear in Court, but that if a commission were issued they had no 
doubt she would prove that she had not signed. Three weeks were 
given to them; at the end of that time they did not appear. But what 
is very remarkable, the suit was afterwards compromised by the lady 
on the terms of the petition which the pleader was charged with having 
filed without her authority. The Judge does not deDy that part of the 
statement of the pleader. 

The next charge is the fourth charge, namely, “ that the pleador 
haviug taken a vakalutnamah to file an objection to a sale, instead of 
filing it kept it baok, let the sale proceed, and purchased the property 
sold in the name of his wives and defendants, and that in so doing, he 
was guilty of dishonest conduct in the disoharge of his professional 
duty.” 

The pleader answers;— 

“ The fourth charge is wholly unfounded. Your petitioner never took 
any vakalutnamah to put in an objection to the sale. The very petition 
of 18th November, 1862, by which the complaint as to the irregularity 
of sale was made on behalf of the judgment-debtor, places the matter 
beyond a doubt, that your petitioner refused to receive the vakalutnamah. 
Those were enough, but your petitioner distinctly denied the fact that be 
was ever oifored that vakalutnamah, and it has never been proved that 
that vakalutnamah was offered to your petitioner. Further, the persofit 
who is said to have acted as Mokhtar was not then a Mokhtar of the 
Judge’s Court, and that is clear from that very petition. Besides, your 
petitioner was not a vakeel of the Sudder Ameen’s- Court. The object 
of that petition is quite clear from its contents, that it was Only to create 
evidence of a purchase for tho judgment-debtor himself, and Was nk- 
thing but a vituperation, as is usual amongst natives. ' 

a 2 
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<e Your petitioner would also submit that there is not a tittle of 
evidence in support of such charge.” 

With reference to the pleader's answer, the Judge merely says, 
that “ reference must be made to Mr. Solano's petition.” Now it ought 
to be known that pleaders are not to be ruined in their qjharacter and 
prospects in life on a mere petition without proof. There was no evi¬ 
dence whatever in this case to prove the charge against the petitioner. 
No man would be safe if every statement made in a petition filed in tho 
Mofussil Courts is assumed to be true without any evidence given in 
support of it. In this case Mr. Solano himself did not even verify his 
petition. This charge, therefore, like the others, falls to the ground. 

The next is the fifth charge, which is “ that the pleader fraudulent¬ 
ly and dishonestly filed a petition on behalf of Mussamut Moula Bux 
which she had not authorized him to file.” On this charge, the Judge, 
in his order of dismissal, says :—“ As regards his conduct in the last 
mentioned case, it has been commented on with severity by the Judges 
of the High Court in the case of Moula Buksh versus Ilosscin Jan ; the 
pleader is pronounced to be wanting in strict integrity, and the evidence 
given by liim is pronounced to be utterly unreliable by one of the 
J udges.” 

But it should be borne in mind that the pleader was no party to 
that suit, and whatever remarks the Judges may have made in that 
case, as to whether he was worthy of credit or not, the mere remarks 
made in a suit, inter alias, against which the pleader had no means of 
defending himself. They were probably not even made in his presence. 
Pleaders and witnesses who are not parties to a suit cannot call witness¬ 
es on their own behalf to disprove any charge which may be made 
against them. If a Judge states his reason for disbelieving a witness, 
whether the Judge bo a Judge of the High Court or not, his remarks 
are not sufficient to justify the conviction and punishment of the wit¬ 
ness. 

If a Judge says, I wholly disbelieve tho witness, or if he go further, 
and, says, I believe tbo witness has perjured himself, this is not suffici¬ 
ent to warrant the punishment of the witness for perjury without a trial. 
Is it no punishment, I would ask, for a man to be dismissed from a pro¬ 
fession with degradation ? Statements made behind a person's back, 
and which he has no means of answering, are surely not to be used as 
evidence on which to convict him of a crime, or to dismiss him, with dis¬ 
grace from practising his profession. There is only one course*to be pur- 
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sued by Judges in dealing with pleaders guilty of misconduct. They 
should enter a charge and decide the case according to the evidence, Act 
XVIII. of 1852, under which the Judge appears to have been erroneous¬ 
ly acting, says (Section 2) that a pleader shall be liable to dismissal On 
proof “ of his conviction, by a competent Court, of a criminal offence/' 
or on proof “ of a declaration or finding by a competent Court in a suit 
or proceeding to which such pleader was a party” that he is guilty of a 
breach of trust. 

There has been no proof of a conviction by a Criminal Court of a 
criminal offence, nor was the decision of the High Court, referred to by 
the Judge, a decisiou in a suit iu which the pleader was a party. It 
was a proceeding inter alias , and could not be taken as evidence against 
the pleader, or bo used as a ground for dismissing him without giving 
him an opportunity of defending himself. 

Tho third ground mentioned in the Act to justify the dismissal of 
a pleader is “ fraudulent or dishonest conduct in the discharge of his 
professional duty.” But to justify such a dismissal, it is necessary for 
the Court to find either from the conduct of the pleader which they 
themselves witness in Court, or from evidence produced before them, 
that the pleader is guilty of fraudulent or dishonest conduct; and this 
also must be done after notice to the pleader, and allowing him to be 
heard. The observations, therefore, of tho High Court in the case re¬ 
ferred to did not warrant the Judge in dismissing the pleader. 

Tho Judge goes on (and I must say that I could scarcely have be¬ 
lieved that a Judge of Mr, Birch’s judgment aud experience could have 
fallen into such an error as he has done.) 

“ The pleader bears a bad character in the Courts of the Sudder 
station, and ivere I to search fur other evidence against him , I am inform ,* 
ed that it would be forthcoming. I consider it unnecessary to do so.” 

Could anything be more dangerous or unsatisfactory than for a 
Judge to allow his mind to bo influenced by such considerations as 
these, or could anything be more improper than for one intrusted with a 
judicial office, on pronouncing a decision which must necessarily rum 
a man’s character and prospects in life, to declare and to register against 
him on tho records of his Court that “if he were to search for other 
evidence, ho is informed it would bo forthcoming ?” 

It appears to me that the charges against the petitioner am not 
made out, and that until he is proved to have been guilty of disbonesi 
conduct, he must be presumed to be innocent. A pleader is not to be 
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dismissed from the practice of his profession merely upon suspicion and 
and without proof. The Judge says in his letter —“ if the Court is not 
satisfied with the expression of my opiuion of the pleader’s acts and 
character, I would suggest that Mr. Tucker and Moulvie Imdad Ali 
Khan, Small Cause Court Judges of Tirhoot, be called upon for their 
opinions. I am informed that it was Mr. Tucker’s intention to dismiss 
the pleader.” 

But pleaders are not to be dismissed merely upon Judges’ opinions, 
nor is one Judge to dismiss a man because he is informed that it was 
his predecessor’s intention to do so. A pleader, like any other man, is 
entitled to be heard, and to defend himself, like any other person, 
against any charges against his character or conduct. He is entitled 
to an open trial, and not to be convicted without proof. 

The Judge sa^s further —“ his restoration to office will have a bad 
effect and neutralize my efforts to purify the Courts.” But if a pleader 
has been dismissed illegally he must be restored, and if the Courts are 
to be purified, they must be purified by lawful means. 

Having heard all that the Judge has said in support of the ordor, I 
am of opinion that the order cannot be supported, and that it must be 
quashed. 

Mr. Justice Jackson.— I am of the same opinion. As the Judge 
has taken upon himself to act in this matter, and to dismiss the peti¬ 
tioner from his office of pleader, it must be assumed that ho considered 
himself to be acting, not under the existing law, but under the law in 
force previous to 1st January last. 

Under the repealed Act XVIII. of 1852, there were three causes 
for which a pleader might be dismissed. One was on account of his 
conviction by a competent Court of a criminal offence. The second was 
on account of its being declared or found by a competent Court, in a 
suit or proceeding to which the pleader was a party, that he has know¬ 
ingly committed a breach of trust. The third was on account of fraudu¬ 
lent or dishonest conduct in the discharge of his professional duty. 
The 3rd Seetion of that Act points out the mode iu which either of the 
two first mentioned causes is to be shown: the first to be shown by the 
production of an authenticated copy of the judgment containing such 
conviction; the second, in like manner, to be supported by an authenti¬ 
cated copy of the decision containing such declaration or finding, and in 
addition to that, the Court is to be satisfied in each case by proof that 
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such judgment or decision has not been set aside or reversed, andthAt 
the pleader is the party to whom such conviction or decision relates, $ r’\ 
The third of these causes is to be established by proof to be taken 
and set up, in the presence of the accused party, before the Judge Who - 
enquires into the matter. - • ^ 

In this case there were five charges against the petitioner, and- 
alluded to in the course of the proceedings. The first, it may be sup*. 
posed, the Judge considered as coming under the first category, namely* 
criminal charge. But although the person was charged with a criminal 
offence and made over to the Magistrate, so far from being convicted, I‘ 
find that he was acquitted, and that the judgment of the civil authority 
referring him to the Magistrate was afterwards virtually set aside by 
another Principal Sudder Ameen in the same district. 

Then as to any finding in a suit or proceeding to which the pleader 
was a party that he had knowingly committed a breach of trust, cer* 
tainly there is nothing of that kind. There are two cases here. The 
2nd and 5th instances, the Judge seems to consider, may have come 
within that category. But certainly there were no suits or proceedings 
to which he was a party, or any decision of a Court of competent juris¬ 
diction that the petitioner had committed a breach of trust, nor was 
there any compliance with the procedure prescribed by Section 4, by 
which ho could have been properly convicted. Section 4 says :— 

“ When any pleader is charged with fraudulent or dishonest con¬ 
duct in the discharge of his professional duty by any person or Court, 
the Court competent to make an order for his dismissal shall serve, or 
cause to be served, upon such a pleader a copy of the chavge or charges 
brought against him, and also a notice of the day appointed by the said 
Court for the hearing of such charge or charges; and such copy and 
notice shall be served upon the said pleader at least twenty clear days 
before the day appointed for such hearing, and on the hearing of the 
said charge or charges, the Court shall receive all such relevant evidence , 
as shall be properly tendered by or on behalf of the Court or party v 
bringing the charge or charges, or by the said pleader, and shall proceed, 
to adjudicate on the said charge or charges in a summary way,and 
shall record its decision and the reasons on which the same is grounded?* 1 
Can it be said that there was any such adjudication as this—-that, 
the party was called upon to answer any charges brought against hinri 
that any evidence was tendered to, and received by, the Jud^? / ^^ 
has done nothing of the kind. He has acted on opinions contained' in A 
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mass of papers, upon charge? mhde long before, some disproved, some 
dropped, and some not amounting to misconduct at all, such as to, war¬ 
ranty dismissal. 

It is a privilege of vakeels, and I think it is very much to the in¬ 
terest, of the public at large that they should have that priv^legc^ They 
are admitted to that honorable profession on proof of their capacity and 
of their good moral character. Unless it is shown that they are pos¬ 
sessed of the requisite capacity and good moral character they cannot bo 
admitted. But when once admitted, unless on proof of specified mis¬ 
conduct, they cannot be removed from that profession. 

It appears to me that there has been no such, proof on this occasion; 
and that no ground existed under Act XVIII. of 1852 for the removal 
of the petitioner. 

Therefore I entirely agree in the judgment of the Chief Justice, 
and in quashiDg the order passed by the Judge of Shakabad. 
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The %$rd November,* 1875. 

Present : 

Mr. Justice Jackson and Mr. J us tic 3 McDouall. 

Matungbe Churn Hitter* ( Plaintiff } 
versus 

Moore ary Mohun Ghose and others ( Defendants .) 

Putni Tenure, Sale of, for Arrears of Rent—Regulation VIII. 

s. 8, cl. 2, and s . 14-— Rate of Publication of Notice. 

The fact that the receipt of the notice of sale was dated the 15th of Byaaok, 
therefore did not show that the notice had been published at some time M previous to that 
day,” so as to satisfy the provisions of s. 8, cl. 2 of Reg. "VIJI. of 1819, was held not tp tis 
suflicient ground for setting aside the sale of a putni tenure for arrears of rant* There 
being nothing in the receipt to show the date on which the notice was published, no injury; 
to the plaintiff having been proved, and it appearing that more than the time prescribed by 
the Regulation had elapsed before the sale actually took place, the Court refused to^ 
aside the sale. ' * ■„ 

It would not bo a “ sufficient plea” within the moaiAg of s. 14 that the receipt bad 
been obtained, or the notification published, on, instead of previous to, the 15th of Bysaoki 

Jackson, J.—In this case, the suit was brought for the purpose of 
setting aside the sale of 12-anna share of a putni tenure held by the 
defaulter. A great number of objections, some of a frivolous kind, and 
some of an unjustifiable kind, have been brought forward in appeal, but 
the only one which deserves notice or which was seriously pressed, i$ 
that where it is contended that the notice in this ease does not appear 
to have been published before the 15th Bysaek, the sale having taken 
place on the 3rd Joisto following. Now, it is to be observed that 
"Legislature, in passing Regulation VTII. of 1819, for just and equitably 
purposes, prescribed a variety of forms required to be gone through 
zemindars, on applying for the sale of a putni tenure for arrears accrual 
due thereon, some part of the procedure being carried out by officers,-, 
the Collector's establishment,: and one of the matters prescribed frfc/ii 
8, cl. 3, is that the Collector should be satisfied of the service ofifflp 
notice, either by the receipt of the defaulter, or of his manage* $ 
that cannot be procured, then by tbe signature of three sul 
persons residing in the neighbourhood. Then it says 
appear from the tenor of the receipt or attestation in question 



* We I, Indian Daw Report*, Calcutta Series p, IJjJ, 
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notice La* boon published at any time previous to the loth of l bp inoutli 
of Bysack, it shall he a sufficient warrant for the sale to proceed upon 
the eky appointed/’ That and other rules having been so laid down, 
s. 14 of the same Regulation says:—“Jt shall be competent to any 
party desirous ot contesting the right of the zemindar to ma£e the sale, 
whether on the ground of there having been no balance due, or on any 
oilier ground, to sue the zemindar for the reversal of the same, and 
upon establishing a sufficient plea to obtain a decree with lull costs and 
damages/” The meaning of that provision, as it appears fo me, is, that, 
if the defaulter or the alleged defaulter should he able to make out that 
the zemindar was not in a condition to obtain the sale of his under- 
tenure,’ that there had been no balance due, or that the procedure enjoin¬ 
ed by the Regulation had been neglected, so that the defaulter has been 
prejudiced by reason of that neglect, then the Civil Court is declared 
entitled to set aside the sale and to grant a deyree to the plaintiff with 
full costs and damages. But it certainly would he no “ .-.ufficiont plea” 
or substantial cause of complaint that the iceeipt in question had been 
obtained, or that the notification had been published on, instead of pre¬ 
vious to the loth of the month of Bysaek. The law says that if it shall 
appear, that is, appear to the Collector, that the notice has been pub. 
lishod at any time previous to the loth of the month of Bysaek, that 
■ shall be a sufficient warrant for the sale to proceed. Now. in the receipt 
which has been read to us in this case, the particular time of publication 
is not stated. The receipt is dated the loth, and has the signatures of 
three substantial persons which is to be accepted only incase of inability 
to procure the receipt of the defaulter. Jt might very well be that the 
previous day or days had been spent in vain efforts to procure the sig¬ 
natures of the putnidar or his agent, and that the receipt was afterwards 
completed by the signatures of the mandrils, obtained on the 15th of 
Bysack, and this might well have satisfied the Collector that the notice 
had been iti fact published previous to the 15th. That being so, and 
no injury to the plaintiff being at all made out, it appears to me that 
the ground set up is wholly insufficient to induce this Court to set aside 
the sale. It may be added as it appears in this particular case that the 
sale, instead of taking place on the 1st of Joisto, did not take place un¬ 
til the 3rd, and therefore even if we assume that the publication had 
taken place on the 15th, still the defaulter had two days more than is 
prescribed by the Regulation. 

The appeal is dismissed with costs. 
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HIGH COURT, N. W. P» ’ 

The 1 Uh December , 1875. 

Mr. Justice Pearson and Mr. Justice Turner. 

Chcnni* [ Defendant ) vs . Tiiakur Das and others ( Plaintiffs ). 

Mortgage—Condition against Alienation — Auction-purchaser* 

A transfer of mortgaged property made in contravention of a condition not to alienate . 
is not absolutely void, but voidable in so far as it is in defeazance of the mortgagee's rights. 

Where, in contra vent ion of a condition net to alienate, the mdrlg&gor had transfer!' - 
b>« piopiietary right m the lnurtgaocd piojicrty to a third person for a lei in of 3 cars, th© 
Court deckled that such transfer should net lie binding on a purchaser at the sale iu exe¬ 
cution of tho deeice obtained hv til" mortgagee foi tlio sale of the property iu satisfaction 
of the mortgage-debt, unLvs hitch put chaser de.-ired its eontinuaiice, 

Cetlain property was; mortgaged lo the plaintiffs with a stipulation ; 
that it will not be transferred to any one until the principal with interest; ■ 
was repaid. A lease tor a term of 11 years was, however, granted by 
the mortgagor, 

. i 

The judgment of the High Court was as follows : — 

The lease is not a lease merely for agricultural purposes, bat 
transfer of the interest of the proprietor for m term of years. Is it . 
a, violation of the condition against alienation ? It has been held that 
such conditions are introduced to protect, the lien created by the mort- 
fr-jrr ( > al id that a transfer made in contravention of the condition is nob 

tT5 v'J i 

absolutely void, but voidable so far as it is iu defeazance of the mort- 
jrao-Pt’s rights, in the present ease the mortgagees have obtained a 
decree for the sale of the estate in satisfaction of the loan. The existence 
of the lease may induce purchasers to oiler a less price for the property 
than they would offer if they could obtain immediate possession. On - 
the other hand, tho lease may be an arrangement highly beneficial to 
the owner ot the estate and thus a substantial increment to its value. • 
The mortgagees will have obtained all that iu ccjuity they are entitled ’ 
to, if the Court gives them a declaration that the lease will not behind- • 
ino> on a purchaser in execution of the decree, unless he desires its con- 
tinuance. Tho decrees of the Courts below will be modified accordingly,. , 
but as the appeal substantially fails, wc must order the appellant to bear ; 

tho respondents' costs. 

* Yidc 1, Indian Law Reports, Allahabad Series, p. 123. 
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* HIGH COURT, N. YV. 1\ 

The 14 Hi January, 1876. 

Before Mr. Justice Oldfield. 

Queen vs. Kultaran Singh. : 

Ac’ X. of 1872, ss. 471 and 172— Offence against Pul He Justice. 

An offence against public justice is riot an offence in contempt of Court within the 

meaning of a. 473, Act X c.f 1372. 

• . * 

Hut notwithstanding this thcT'onrt, Civil or Criminal, which is of opinion that there is 
sufficientgiouud fur inquiring into a charge mentioned in ss, 407, 403, 400, Act X. of 1S72, 
may not. except U3 is provided in s. 472, try the aecuacd pets,on it =eif for the offence 
charged. 

The case of SufatoolM, 22, \V. R. Cr., 40, followed (Sec 10, Bom. 11. C. Rep,, p. 73 7 
nnd 7, Mad. 11. 0, Reports, Rulings xvii, and xviiij 

An Assistant Collector try hi" a rent suit was of opinion that the 
defendant Kultaran Singh was guilt y of an otic nee under s. IDG of the 
Penal Code (for using evidence known to l>e false), ami his witness Bhi- 
lcam Singh of one under s. 193, (for giving fa Be evidence). That officer, 
.therefore, acting in the capacity of Assistant Magistrate, proceeded to 
try the accused and ^sentenced each to one year’s vigorous impri¬ 
sonment, 

The High Court called for the record of the ease on the petition of 
Kultaran Singh. 

Oldfield, J.— (In delivering judgment saidj--13ut if appears tome 
that, with reference to s. 171, the Assistant Magistrate was not compe¬ 
tent to try Hie petitioner for an offence under s. l'dfi, committed before 
him ns Assistant Collector. S. 471 is as follows:—“ When any Court, 
Civil or Criminal, is of opinion that there is sufficient ground for in¬ 
quiring into any charge mentioned in ss. t(j7, 4G8, 469, such Court, 
after making such preliminary inquiry as may bo necessary, may either, 
commit the case itself or may send the case for inquiry to any Magis¬ 
trate having power to try or commit for trial the accused person for the 
offence charged.” 

- * 

This section seems to require that the Court shall either commit 
the case or send it to some other Magistrate, but not charge or try the 
person on its own charge. It appears to have been intended that the 
rule in s. 471 should have general application, with the one exception 
provided for in s. 472. That section gives an exceptional power to a 
Court of 'Session to charge and try on its own charge a person for an 

Videi, Indian Law Reports, Allahabad Series, p. 129, 
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offence committed before it. when the offence is triable by the Court of. 
Session exclusively; and s. 472, by thus exceptionally exempting 1 a 
Court of Session from the operation of the provisions of s. 471, shows ' 
what the general effect and aim of those provisions was intended to be. J l 
To permit the Court in the present case to charge and try for the 
offence committed before it would be interpreting s. 171 as giving the , 
Court a higher power than is allowed to a .Sessions Court A similar 
view of the effect of s. 471 was taken by the Calcutta High Court in 
Sufatoollah. 

'The convictions and sontumv- parsed on 1’hil am f?i,vjrb and Kill- 
taran Singh are annulled, and the (Mart dn-ecied either to commit' 
them for trial or to send tin; c.i-e to another competent Magistrate for 
disposal. 


tJfJOUT NHTKS. 


P1UVY COUNCIL,. 


Family Ons' f >^‘ — Prhnoycnihtre — Miiuls ha.ru Law — 

Properly — lmpa ’il ! , /1 l:y. 


and Separate 
& 


Although an estate be not wo-', i-; tu-hnieally known in the north 
of'India as a raj, or what, is known in the south of India as a polliam, 
the succession thereto may, under a knlachar , or family custom, be go¬ 
verned by tile tide of primogeniture. 

Where th.* lamilv to which ancestral property held in this peculiar 
manner belongs is subject to the Mitakshara law, and the property is 
not sepaiatc, ihe succession, in the event of a holder dying without 
male issue, is given to the next collateral male heir in preference to the 
widow or daughters of the deceased holder. 

That an estate is imparl idle does not imply that it is separate, and 
so to be governed by the law applicable to Separate succession. 

Whether the general status of a Hindu family be joint or divided, 
property which is joint will follow one, and property which is separaM 
will follow another, course of succession. 

Since in documents between Hindus and in the Mitakshara itself 
it is not unusual to find the leading members of a class alone mentioned 
when it is intended to comprehend the whole class, a written statement; 
of a family .custom, whereby an impartible estate passes in the event of 
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the holder dying without issue to his younger brother or his eldest sou, 
need not be construed as limiting the collateral succession to the two 
eases named, but as providing generally that on failure of the direct 
male line, the nearest male heir in the collateral line shall succeed. 

Vide t, Indian Law Reports, Calcutta Rosies, p. 153 (Appeal from Calcutta High Com t). 
The 30th June ami 1st July 1S7o—Clmitaimm Singh is Noalukho Konwari, 


CALCUTTA. IIICII COURT. 

Superintendence of High Court in eases not appealable. 

Under e. 15 of 21 and 25 Viet., c. 101, the High Court will not 
interfere with the decisions of the Couits below in eases in which a 
special appeal is fhi bidden by s. 27 of Act XVIII. of 18(5] , and where 
there is no question of'jurisdiction involvd. (As to the eases in which 
the High Court will interfere under the powers conferred by s. 15 of the 
High Courts’ Act, see note to Ttj Rni rs. Ilarsnhh, I. L. It, J, All.) 

Vain 1, Indian Law Reports, Calcutta Series, p ISO. (Sir Richard (j.uth, Kt., 0. J., 
and l’iicb, J ) Tho 17th September 1875 Lukhvkaut UnSo, Pd ii loner. 


Inspection of Documents—Rules of Hugh Court oj the t \th Jane 1ST t, 

50 , 52 , (Ouffinnl Civi/,) 

' Where the defendant stated in an affidavit, that a schedule annexed 
thereto contained a list of all the documents in lus possession or power 
relating to the suit, and a certain other document was not mentioned in 
the schedule, though lefcrred to by the dcfeiul.mt in bis written state¬ 
ment, held on the bearing of o summons to consider the sufficiency of 
the affidavit that the plaintiff could not cross-examine on the affidavit 
but could only show it was not an honest affidavit. The proper course 
was to apply for inspection of the paitioular document referred to in the 
written statement and omitted from the schedule, if inspection was 
needed. 

Vide 1, Indian Law Reports, Calcutta Seiits, p. 178. (PL^ar, J.) Thu 14llqFebruary 
1876—Keimelly vs. Wyman. 

Court Fees Ad (VII. of 187(ty, Sch. /., els. 11 f 12 —Probate Duly, Ex- 
cinplion from—Interest in Partnership Property. 

The testator, a member of the firms of 0. A. fy Co., of Calcutta, 
and 0. G. $ Co., of Liverpool, died .in England, leaving a will, of which 
he appointed G in England and 0 in Calcutta his executors. As % 
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partner in the Calcutta firm, the testator was entitled to a share in an 
indigo concern and in certain immoveable property in Calcutta, and his 
snare in these properties was, on his death, estimated, and the money- 
value thereof paid to his estate by the lirm in Liverpool, and probate' 
duty had been paid thereon hy G in obtaining probate of the will in 
England. Shortly alter the testator’s death, the indigo concern was 
contracted to ho sold, and the testator’s name appearing on the title- 
deeds as one of the owners, 0 applied for probate of the will, to enable 
him to join in the conveyance and in any future sale of the other im¬ 
moveable property. An unlimited grant of probate was made to 0, who 
claimed exemption from probate duty in respect of the properties, on 
the grounds that duty had already been paid in England on the 
testator’s share in them, and that lime was no am>'unt or value in 
respect, of which probate was to be granted in India, livid on a e;n-o 
referred by the taxing ejlicer, that 0 was nut entitled, in obtaining pro¬ 
bate, to exemption from the probate duty payable under ?ch, I, cl, 12 
of the Court Fees Act, m respect of the propmtics. 

l\<!e 1_. Indian L.uv T'ej.oiG, C'al-'utta P.ricsf, [>. ICS. IS'r R <ooth, ID, 0. .T, nul 
Pontile;,, J.) The; Lit Maidi, 1S7 1 >—Xu the (limits of Gladstone (Wecasoil ) 


BOMBA V IIKI1I COURT. 

Jlliras—Bazina malt — Ej fine/ ion of Miras right. 

R, a Muasdar, addressed a razinama to the Mamlatdar, resigning 
certain Miras lauds in favour ot L \to whom at the same time ho deliver¬ 
ed possession of the lands', and containing no reservation or qualifica¬ 
tion: Hrid that the transfer to L was complete and the rights of B 
wholly extinguished. 

Vide 1, rnitianLaw Kquits, Bombay Series, p. 1*1. (West, and Nanabliai II arid as, J.J.) 
The 22ml December, IS7o Turaduml Piichand rs . Lakuiunaa Biiavani. 


Undivided Hindu Family--Ancestral estate — Execution—Sale of a co¬ 
parcener's interest—Tenancy in common — Partition. 

In a suit by a member of an undivided Hindu family to have his 
right declared to a portion of the joint estate which had been sold by the 
Civil Court in execution of a decree against his coparcener alone. 

Held that the plaintiff should have a decree declaring that he was 
entitled to joint possession along with the execution purchaser as ter- 
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nant in common. But that; if a division iu specie were desired, a suit 
should be brought for that purpose. 

Vide 1, Tndtuu Law Reports, Bombay faeries, j>. 05. (West and Shufibhai llati-wis, 
J.J.) The 1st February, S7(H Babiiji Lakshman and another vs. Vasudov Viuayak. 

HIGH COURT, N. W. V. 

Lambardar — Co-sharer--Projits—Revenue — Set-off. 

Held (Si’ankib, J. dissenting), that a lambavdar, who had paid an 
arrear of Government revenue out of the collections of subsequent years 
without reference to the co-sharer, was entitled, in a suit against him 
by a co-sharer for his share of the profits for such subsequent years, to 
claim in the suit a deduction on accou.n of such payment. 

Vide 1, Indian Law R<>|*i>ls, Allah ib.ni ..eiicn, p 135. (Full Bruch)— The 115th 
February, 1870—LJu Bu.^li r. s. .Ltcauauth. 


Pre-emption—Conditional Decree— “ Final” Judgment and Decree. 

The Court grauting a decree to the pLintitV iu a pre-emption suit 
is competent to grant the donee subject to the payment of the purchase- 
money within a fixed peiiod, .and if the deciee holder fails to comply 
with the condition imposed on him by the decree, he loses the benefit of 
the decree. 

When a direction contained in a decree referred to the time at 
which such decree should been me final, held (the cu.-e being one in which 
» special appeal lay) that such decree, does not become final on being 
affirmed by the lower appellate. Court, but on the expiry of the period 
of special appeal, or, where such au appeal was instituted, when the de- 

4 

ei.dun of the lower appellate Court was affirmed by the High Court. 

(See 10, W. R . jj. 53, and H. C. R. , N W. J\ 1808, p t>51 ) 

Vide 1, Indiau Law Reports, A hababal Series, p. 132. (Spaukiu and Oldfield, J.J.) 
The 11th February, IS70. Shaikh JSwaz, vs. Mokuna Bibi, 
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CALCUTTA HIGH COURT. 

The 8 ih April, 1875. 

Present : 

Mr. Justice Macpherson, Ojfg. Chief Justice, and Mr. Justice Birch. 

Roy M ecu raj* (Defendant) Appellant, 
versus 

Bee joy Gouind Bur rat. and others (Plaintiffs) Respondents. 

Review of Judgment—Act VIII. of 1859, s*. .‘176, 378 —Power of Judge 
to review Judgment of his Predecessor. 

A Judge has no power to allow a review of his predecessor's judgment on the ground 
that he comes to a different conclusion on the facts of the ease. The general words used in 
S3. "7(i and 37S of Act VIII. of 18Z9, are controlled and restricted by the paiticular words, 
and it is only the discovery of new evidence, or the correction of a patent and indubitable 
error or (.mission, or some other particular ground of tire like description, which justifies tho 
granting of a review, 

MactiIekson, J,—In 1 his ease it appears that upon the I5th of 
September 1873, Baboo Nuffer Cliuuiler llliutt, the O fig, Additional 
Subordinate Judge of Moorshedabad, sitting as a Court of A ppeal re¬ 
versed the decision of the Moonsitf of Jungipore. Ou the 30th of May 
anu 1st of June 1371, Baboo Nuffer Cbunder Bhutt having ceased to 
hold the office of Additional Subordinate Judge of Moorshedabad, Ba¬ 
boo Nobo Kumar Bauerjea, the Second Subordinate Judge of that dis¬ 
trict, admitted a review of the judgment of Baboo NufFer Cluindec 
Bhutt, and, reversing his decision, restored and confirmed the decree of 
the Moonsiff qjL Jungipore. It is objected in special appeal that Baboo 
Nobo Kumar Banerjea had no power to review tho judgment of Baboo 
Nufler Cbundor Bhutt; that no sufficient reason was shown for his review¬ 
ing it j and that his proceedings ought to be set aside. For the respondent 
it is contended that whether the review was rightly or wrongly admit¬ 
ted, the matter is not one which can be ipiestioued in special appeal. 

It appears from the judgment of Baboo Nobo Kumar Banerjea that 
he admitted the review, not upon the ground of the discovery of any 
new matter or evidence which was not within the knowledge of the 
party applying for review at the time of the original hearing, nor in 
order to eorreet any patent error or omission, nor for any other particu¬ 
lar defect in the judgment of Baboo NufFer Cbunder Bhutt. lie grant¬ 
ed the review upon the general ground, that having gone into the case 
in all its detuils, he came to a conclusion on tho facts different from that 
at which Baboo Nuffer Chunder Bhutt had arrived. 

* Vide 1, Indian Law Keports, Calcutta Series, p. l'J7, 

U 
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There is no doubt that it is au eminently unsatisfactory and incon¬ 
venient state of things, if one Judge succeeding to the office of another, 
is at liberty to review and rehear all the cases decided by his predecessor, 
and to dispose of them afresh according to the view which he may hap¬ 
pen to take of each. It would be almost equally inconvenient that a 
Judge should be bound, or should be permitted, perpetually to rehear the 
cases which he has himself decided, upon every occasion that a party, 
who is dissatisfied with a decision which has been passed, chooses to ask 
him to go again through the evidence upon which he has already de¬ 
cided. 

But the law, though providing for a review of judgment in certain 
special cases, does not, under color of a review, authorize rehearing for 
the purpose merely of seeing whether the Judge, on going again 
through the case, will arrive at a different conclusion. When a case is 
reheard, the Court goes through the evidence, and decides afresh upon 
it. But a review can be given only for certain particular reasons : and 
it cannot be given merely for the purpose of allowing the parties to re¬ 
argue the case upon the evidence upon the chance of eventually throw¬ 
ing doubt on the soundness of the decision already passed. As Sir 
Barnes Peacock says, in the course of his judgment in the 1’ull Bench 
ease of Nassiruddeen Khan 1 have on inoie than one occasion observed 
that an attempt was made to obtain a review of judgment upon the 
ground that, upon the first hearing, the Court had determined the facts 
contrary to the weight of evidence. „ This is matter for appeal, not for 
a review.” 

The sections of the Civil Proceedure Code which deal with this 
subject are no doubt veiy loosely framed. Under s. 370, tbe groundjupou 
which a review may be granted is stated to be the discovery of new 
matter or evidence which was not within the knowledge of the party 
applying for the review, or which could not be adduced by him at the 
time when such decree was passed, or any other good and sufficient 
reason. In s. 378, the grounds indicated are. the correction of au evi¬ 
dent error or omission, or its being otherwise requisite for the ends of 
justice. These sections show that the intention of the Legislature was 
that a review should be granted only on the discovery of new evidence 
or for the correction of some patent errbr or omission, or for some such, 
cause. For example, if a deed is dated a hundred years ago, and tlio 
Judge, accidentally misreading it, thinks it is dated only twenty years 
ago, and decides the case accordingly; $r if the Judge erroneously sup- 
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poses that the witnesses all stated that the plaintiff lived at A do* 
cides the jtjase accordingly, whereas tlie witnesses all stated that he lived ^ 
at 7j and not at A,—in such cases, and in any other in which there 
been a clear and evident slip or error on the part of the Judge, a review; ; 
may rightly be admitted. In short, the object of a review is, either toy" 
admit new evidgnee, or to enable the Judge to rectiiy any patent error,V. 
whether of fact or of law, into which he finds he has fallen, 

Ss. 376 and 378 give no authority to a Judge, on an application 
for a review, to rehear the whole case upon tb« evidence, merely because 
one of the parties is dissatisfied with his original decision, It is time 
that in s. 376 there is a gen-ovd provision that review may be applied 
for by any .me who, from the discovery of new evidence “or fiom ariy 
other good and suflieient reason, may be desirous of obtaining a ‘ review * 
and that s. 378 says, a review may be granted if it is necessary to cor¬ 
rect an evident error or omission or is otherwise requisite for the ends 
of justice.” Hut it is a well-known rule, that in interpreting Acts, of 
the Legislature, general words arc controlled and restricted by particu¬ 
lar words. And we are of opinion that the general words used in these 
two sections are controlled and restricted by the particular words; and 
that it is only Hie discovery of new evidence or the correction of an evi¬ 
dent {>. c., patent and indubitable) error or omission, or some other parti¬ 
cular ground of the like description which justifies the grantiug a re¬ 
view. In the present case, none of the grounds specified, existed, nor 
did any ground of the like description. 

But it is contended that by s. 378 the order, whether for granting 
or rejecting an application for review, is final. This question, how¬ 
ever, has pvactically been disposed of by the recent decision of a Full 
Bench in the case of Bhyruh Chutuhr Surma Cho tv dry (1). The Court 
there held that the parties in a special appeal are entitled to show 
that there has been an error or defect in procedure in.the granting of 
tlie review, which has affected the decision of the case ou the merits, 
by producing a different decision from that which has in the first 
instance been come to. As in that case it appeared to the learned 
Judges that no ground had been shown on which a review could le¬ 
gally be granted, so we are of opinion that in this case no ground is 
shown upon which a review could legally bo granted. 


fl) 11,15. h. a, 423, 
V 2 . 
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HIGH COURT, N. W. P. 

The \m March, 1876. 

Present: 

Mr. Justice Spankio and Mr. Justice Oldfiekl. 

Hossaini Bibi * (Defendant) Appellant, 
i erswt 

Moiisin Kuan (Plaintiff) Respondent . 

Act Till . of 1859, 5 . 327— Arlitration — Award — Appeal. 

The plaintiff sought to file and to enforce a private award, under the provisions of a. 327, 
Act VIII. of 1850. The defendant objected that ho was no party to t.ho award. The Clou it 
to which the plaintiff's application was made, after enquiry into the matter, over ruled the 
objection, and directed that the award should be filed, but made no decree enforcing the 
award Under the provisions of Chapter VI. of Act VIII. of 1859. ifeld, that the ouhr ws., 
not Open to appeal as it did not operate as a decree. - 

-Per Spankie, J,—S, 327 intended to provide for those eases only in which the reference 
to arbitration's admitted and an award has boon made , whore tho defendant denies refer¬ 
ring any dispute to arbitration or that an award has been made between hunt-elf and the 
plaintiff, sufficient cause is shown why the award should not bo filed, Ihe plaintiff should 
be left to bring a regular suit for the enforcement of the award. 

Spankie, J.—The prayer of the plaintiff in this rase was to ho allow¬ 
ed to file a private award of arbitrators in Court, and for the enforce¬ 
ment of the award. The defendant (since deceased j denied that he had 
authorised his agent to refer any matter to arbitral ion, and repudiated 
the whole transaction. The Munsiff after going into the merits admit¬ 
ted the award in the following 1 terms:—“ I therefore decree the plaintiff's 
claim to file the arbitration award under s, 327, Civil Procedure Code, 
with costs and interest at 6 per cent., to he paid by the answering de¬ 
fendant (the widow of the original defendant, deceased). ,5 It does not 
appear that he made any decree enforcing the award under the provi¬ 
sions of Ch. vi. of the Act. 

Tho defendant appealed. The Subordinate Judge treating the 
order as a judgment under s. 323 of Act VIII. of 1859 held that it was 
final, and that there was no appeal. The Subordinate Judge cites as his 
authority the Pull Bench decision of this Court in the case of fohhun 
Rai* and others, appellants. 

It is contended in special appeal that, as it was urged in both the 

* Vide 1, Indian Law Reports, Allahabad Series, p. 156. 

* XL C.JEh, N. W. F., 1888, p 858, 
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lower Courts that the original defendant was no party to the award, the 
Subordinate Judge was bound to determine whether was so or not. 

For respondents the Full Bench ruling of this Couvtf and other 
precedents of the Presidency Court are cited as ruling that there was 
no appeal. 

I am of opinion that we are bound by the decision of the Full - 
Bench of this Court,f and that wo must hold that there is no appeal 
from the order of' the Muusiff allowing an awaid to be died. At the 
same time it appears to me that s. 827 intended to provide for those ) 
cases only in which a reference to aibitration is admitted, and in which 
an award has been made. Where one of the patties denies that he lmd 
referred any dispute to arbitration, or that an award had been made 
between himself and the other puify, it seems to me that sufficient . 
cause has been shown why the award should not bo fled. The appli¬ 
cant for its admission should be left to bring a regular suit for the en- 
forement of the award. Such, J may add, would appear to be the opi- 
niou of the dissenting Judge in one case decided by the Full Bench of 
the Presidency Court on the 23rd May, JK71.+ But the Full Bench 
judgment of this Court must I thiuls be followed by us as being appli¬ 
cable to this case, and T would therefore dismiss this appeal with costs. 

Oldfield, J.—I concur in dimissing the appeal with costs. I think 
wc are bound by the Full Bench ruling of this Court, and must hold 
that the oider of the Munsiff under s. 327, Act VIlJ. of 1850, for filing 
the award does nut operate as a decree and is not appealable. 

BOMBAY HIGH COURT. 

The lG//i February , 1876. 

Present : 

Mr. Justice Weslropp, Chief Justice, Mr. Justice Went and Mr, Justice Nanabhai 

llaritla?, J.J, „ 

Gumxa Dambershet§ (Plaintiff; Appellant, 
vtnus 

Biiiku IIari da and another (Defendants) Respondents. 

Limitation — Promissory Note payable by instalments—Waiver 

of default, 

A promissory %ote, dated 2nd Apiil 1868, stipulated that the principal amount with 1 
interest was to bo repaid by half-yoarly instalments of Us. 150 each, and that, in the event 

’ + H. C. R„ N. $. lb, 1808, p. 353. 

18, B. V. It , 315 ; S. C., 15, W. R.,*F. B., 0. 

§ Vide 1, Indian Law Reports, Bombay Series, p. 125. 
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of any one of these instalments uot being punctually paid, the whole amount was to become 
payable at oucoi D£ult was made in payment of the first instalment, which fell duo on 
the 2ud October 1808. In an action brought on the 19th October 1871 for the recovery oF 
the whale amount, 

Held that the right to bring tlio suit under Act XIV. of 1858, Section 1, Clause Id, 
accrued to the piaiutitf on the 2nd October 1868, and that, having omitted to bring it for 
more than three years, be was too late in instituting it on the lSHh October 187 L 

Held, also, that the plaintiff's right to the immediate payment of the whole atnoun t 
was uot, under the note, subject to be defeated by any subsequent, payment, and that no 
such subsequent payment (assuming it to have been mads) could, iti the absence of any 
fresh agreement, supersede or suspend such right. 

Tho proposition laid down in Kamakrishna Maliadev vs Payagi Santagi (.1, Bom. II. 0. 
Rep., 35 A- C. J.) “ that, although the instalments were not paid by the defendants at the 
times fixed for payment, yet the defendants having paid the money on account of them, and 
the plaintiff having accepted it, the payments must be considered, ns regards both par tbs, as 
if marie at the times fixed ; and tho plaintiff cannot take advantage of the stipulation that, the 
sum should become duo on failure to pay any instalment, or the defendants rely upon it its 
making the whole debt duo and fixing tho period from which the lime ot limitation ran , 
over-ruled, as there is nothing in Act XIV, of 1850, togiu any .itch effect to an accept¬ 
ance of part payment after the whole debt has become dim. 

Nanabttai Hat; it> as, J.— This is a suit upon a promis'-.ory note 
dated the 2nd April 18GS % The note, among other things, stipulates 
that the principal amount, with interest at 12 percent, per annum, is 
to be repaid by half-yearly instalments of Es 150 each, and that, in tlie 
event of any one of those instalments not being punctually paid, the 
■ whole amount is to become payable at once. 

The first instalment accordingly fell due on the 2nd October 1 ^tJ8, 
when it was not paid, and this suit was instituted on the tilth October 
1871. The Subordinate Judge and the District Judge in appeal have 
both held it barred by the law of limitation; and the only question, 
therefore, which we have to determine now is, is it so barred ? 

The law of limitation applicable to this ease is Act XIV. of 1859, 
of which Clause X, Section .1, provides as follows;— 

"To suits brought to recover money lent or interest, or for the breach 
of any contract iu which there is a written engagement or contract, and 
in which such engagement or contract could have been registered by 
virtue of any law or regulation in force at the time and placo of the 
execution thereof, the period of three years from the time when the debt 
became due, or when the breach of contract in respect of ^vhich the action 
.is brought first took place, unless such engagement or contract shall 
have been registered (within six months from tho date thereof).”* 

* l'he words within bracked wore altered by Act XX. of 1866, Section 27, to ‘‘ w tiutj 
■ the time prescribed in that behalf by the Indian Registration Act, 1866.” 
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Tho promissory note in this case is “a written engagement or eon-, 
tract” within the meaning of that clause, which ,c cogld have been re¬ 
gistered” under Act XX. of 1860, Section 18, “ at the time and place of , 
the execution thereof,” but was not. The period of limitation, there-;,, 
fore, within which a suit may be brought upon it is “ three years from, 
the time when the debt, became due.” We sue thus brought to the ques-'*' 
tion, when did the debt for which this suit is brought, become due? 

The defendants, (inter alia,) contend that., upon their failure to 
pay the first in dal meat on the 2nd October 1808. the whole money be¬ 
came payable at once under the express stipulation to that effect in the 
promissory note, and that, therefore, this suit, which was not brought 
till the 19th October 1871, is barred. 

The plaintiff, on the other hand, contends that, notwithstauding 
the defendants' failure to pay the first instalment at the time it fell duo 
—namely, on the 2nd October 1808 —he waived bis right to exact pay* 
meat of the whole amount by subsequently accepting paygient of that , 
instalment; that. therefore, until a second default was made in the pay¬ 
ment of the next instalment six months after, no right would accrue to. 
him to demand any payment ; and that this suit, which is within three 
years from such second default, is .consequently not. barred. 

Neither tho Subordinate Judge nor the Distiict Judge has found 
whether the plaintiff’s allegation as to the subsequent payment to him 
of tlic amount of the first instalment by the defendants is proved; and 
if wo thought such paj ment. eouhl make any difference, it would be 
necessary to have that expressly found by the Courts below. But it 
seems to us to be immaterial. The note sued on, as alreadV stated, dis¬ 
tinctly stipulates that, on failure to pay any one instalment, the whole 
amount shall at once become due. 'That contingency having happened 
on the 2nd October ISOS, the plaintiff became entitled to the whole of 
the money at once*. lie might, accordingly, have .sued for tho whole 
amount any day alter that date. Ilis right to immediate payment , 
thereof was not, under the note itself, subject to be defeated by any 
subsequent payment, nor was it superseded or suspended by any fresh, 
agreement between tho parties ; and we do not see how, under the cif- 
cumstanccs, any such payment, by the defendants, of part of that for 
which they had already become liable could, in the absence of any fresh 
agreement, supersede or suspend such right. There is not any fresh' 

st cement alleged here. The suit, is brought on the note itself. 

_________.___;___ 2 (a 
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la Ramkrishna vs. Bayagi x ' it ivas, no doubt, held by a Division 
1’eneh of this Con it, consisting of Couch, C. J., and Newton, J., “ that, 
although the instalments were not paid by the defendants at the times 
fixed for payment, yet the defendants having paid the money on ac¬ 
count of them, and the plaintiff having accepted it, the payments must 
be considered, as regards both parties, as if made at the times fixed, and 
the plaintiff cannot take advantage of the stipulation that the sum 
should become due on failure to pay any instalment, or the defendants 
rely upon it as making the whole debt due and fixing the period from 
which the time of limitation ran.” 3»ut we are unable to accept that 
view. There is nothing in the Limitation Act (XIV. of 1859} to give 
any such effect to an acceptance of part payment after the whole debt 
bae become due. The creditor is, no doubt, not bound immediately to 
sue for, or iusiht upon payment if, the whole debt, lie may, if he 
chooses, show forbearance towards liih debtor, and accept a part of what 
is due. But, if he does so, he does not thereby prevent, or change in 
any way, the operation of the law of limitation, wbich, notwithstanding 
any such subsequent wish on his part, begins to run from the time of 
tho first default rendering the whole amount due : sec llemp vs. Gar¬ 
land (1) j llurronath vs. Mahecrooluh (2); Karuppanna vs. Aallammu (3) - 
Aurapanappa vs. Bias/car (4); Aavaitnal vs. Dhuudiba (5). 

In equity it lias been held that, a debt being presently due, an 
agreement to pay by instalments, with a stipulation, that on default 
the creditor may demand immediate payment of the whole balance duo 
with interest, is not to be relieved against : Sferve vs. Beck (<J). 

Assuming, therefore, that the alleged part payment by the defen¬ 
dants really took place, if the plaintiff in this case had chosen the very 
next day after such payment to sue for the whole of the amount then 
remaining unpaid, lie might have done so, and we do not think the 
defendants in that ease could have successfully contended that no cause 
of action had accrued, or that the suit was premature because tho 
second instalment had not fallen duo. 

We must, accordingly, hold that the right to bting this suit 
accrued to the plaintiff on the 2nd October 18G8 • that, having omitted 
to bring it for more than three years, he now comes too late; and that 
the decrees of the Lower Courts rejecting his claim on that ground are 
correct, and must be upheld. 

* 5, Bomb. H. C. Rep., 35. 

(1) 7, Jar. 302, (2) 7, W. R. (F. B.) 21. (3) 1, Mad. II. 0. Rep., 209. {4) 7, Bom. 

It, C. Hop., 125, A. C. J. (6) 11, Bom. II. C. Rep,, 155. (6) 32 , L, J. Ch, 082. 
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ON DAMAGES FOR INJURY TO CHARACTER AND 

FEELINGS. 

Injury to character by slander is rarely such as to demand large 
compensation, unless some special damage has been sustained, as in the) 
case of a servant, or a clerk, who loses employ in consequence of de^,. 
famution: in such cases, t he compensation should be adequate to the 
loss; and so also in the case of a tradesman, or a professional man,,; 
whose business has been reduced by depreciating his credit or skill. 
When the object is merely exculpation, damages should be small/ 
though substantial , a, sum of Rupee's two hundred at the greatest will 
atone for all the injury that any man can receive from verbal and u»-\ 
deserved reproach. Charucier must already he very low, it an action i 
for defamation is necessary to acquit a man of the reputation of being 
a rof,ue or a felon, because an angry neighbour has called him by the 
opprobrious term; where an action is resoited to, not for exculpation, 
but for satisfaction, it still less deserves encouragement; such an action 
for slander alone, is in its nature vindictive, nor can any apology bo 
suggested tor it, except that as angry feelings must have veut, it is 
better for them to expand in the way of litigation than of personal en¬ 
counter; if human infirmity is such that man must, resort either to law 
or to blows, then it is expedient, to favor the first alternative ; still, 
damages must be proportioned to injury, and the actual injury derived 
from foul language is small indeed, even in the most aggravated ease: 
we have no remark to offer on the principle of assessing it beyond this, 
that the damage is commonly in an inverse ratio to the rank of the 
complainant ; even wheu no special damage can he proved, a servant is 
entitled to more compensation for being called a thief, than the master 
to whom the same term may happen to be applied with equal malice. 

(1) Damages are not a ward able for u groundless and malicious 
charge of abetment of riot and murder. 5, W. R., 134, 

(2) The mere failure of a complainant in proving a bond fide cri¬ 
minal charge does not make him liable to an action for damages for de¬ 
famation, 5, W, R., 282. (Brojonath Roy.) 

(3) A suit for damages for mere verbal abuse, without actual in- ; 

jury and damage done, does lie in the Civil Courts. 1, W, Ji. # 19,. 
(Moulvi Gholam Hossen Vakeel.) * ■, 

(4) Damages may bo recovered for injury to one*s reputation, *' 

7, W. R„ 117. (Ramjeebun Mookerjee.) . V 

v ’ 
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(5) In a suit to obtain damages for defamation contained'in a 

letter written aud sent by defendant to plaintiff, where the only damage 
alleged was injury to plaintiff's feelings,— Held that such injury was 
not in itself a ground for giving damages in a civil action.. 10, W. It., 
p. 184. (Ivomul Cbundra Bose.) # 

(6) A father, as guardian of his minor son, can sue to recover 
damages for personal injuries received by the son. 0, \V. It., 327. 
(Modhoosudun.) 

(7) In an action for damages against N for bringing a false and 
malicious charge, and against. M for being the instigator, and others for 
giving false evidence in the case,— Held that plaintiff's failure to prove 
instigation on the part of M did not affect the claim against N, and 
upon the defendant N to show that he had reasonable and sufficient 
cause for bringing it, and if be failed to show such cause, malice might 
be inferred. —Held, further, that plaintiff could not recover damages 
against the defendants who were witnesses, but his proper course was to 
obtain the leave of the Magistrate to pioceed against them for perjury. 
11, W. R., p, 42. (Beshonath Rukhit.) 

(8) A suit for damages for personal injury cannot be tried by a 
Court of Small Causes, unless some actual pecuniary damage has resulted 
from the injury. 12, W. R , 477. (Ali Tbilisi).) 

(9) A plaintiff who comes into Court with a monstrously exag¬ 
gerated statement of injury sustained, is only rightly served if the Court 
dismisses his claim in toto, although some injury was found to have been 
sustained by him. 8, W. R., p. 476. (Thakoor Lalut Narain Deo.) 

(10) If A. having reasonable grounds for believing that B has 
stolen bis property, prosecutes him lor theft, the acquittal of B. is no 
ground for recovering damages in a civil suit against A. 6, W. R., 245. 
(Mohcndro Nath Dull.) 

(11) Damages cannot be claimed for mere abuse or threatening 
language. 12, W. R , 369, (Phoolbassee Koer.) 

(12) In estimating damages for a malicious prosecution, a Civil 
Court is not necessarily wrong in taking into consideration the plaintiff's 
feelings. 12, W. R , p. 89. (II uro Lall Biswas.) 

(13) Injury might result to a man's feelings from abuse such as 
would entitle him to damages. 6, W. R., 151. (Skaik Tulcee.) 

(14) Greater damages are not necessary for defamation of the 
character of a Principal Sudder Ameen's Vakeel than for that of a 
feudder Ameen’s Vakeel, 6 > W. R., p, 25. (Ramsoonder Mookerjee.) 
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(15) In a suit for damages for defamation oi character, the plain* 
tifF is not required by any absolute rule of law to give affirmative, 
evidence of the falseness of the charge. 

Quaere .—Before a suit can lie in a case of this kind, is it necessary 
to presume that actual pecuniary damage has resulted? 12, W. R., 372., 
(Dhurmo Doss Koondoo.) 

(16) In an action for damages for severe assault, the defendant 
being unable to prove provocation, the lower Court’s decree against him 
was in the main uphold; but as, looking to the position of the defendant, 
the damages awarded were deemed beyond his means, they were reduced 
on condition of the defendant tendering to the plaint iff a written apology, 
expressing his regret for what had passed. 6, W. 11., 95. (J. K, Mac-' 
Tver.) 

(17) Special damages are not necessary to be proved iu a case of 
slander and assault. W. R., 1861, p. 302. (Meer IIossein.) 

(IS) In a suit for damages for an assault mado without provoca¬ 
tion, tlie damages given should be commensurate to the injury and 
annoyance caused, even though there has been no serious personal injury 
sustained. W. It., 1861, p. 370. (Itainjoy Muzoomdar.) 

(19) A suit will not lie to obtain damages for defamation contained 
in two letters written and sent by defendant to plaintiff, when no other 
publication was alleged, and no other injury than that of injury to the 
plaintiff’s feelings. 6, N. W. P. High Court Itep., p. 38. (Mahomed 
Ismail Khan.) 

(20) Assault aud abusive language were held to have the effect 
of injuring one’s reputation and outraging his feelings ; although mere 
verbal abuse without consequent injury would give no claim to damages. 
18, W. R , p. 531. (Chundcr Natl. Dhur ) 

(21) In a suit for damages on the ground that defendant made a false 
charge of defamation against plaintiff and had him arrested and takeu 
before the Magistrate who dismissed the charge, 71 eld that the essence 
of the case lay in the question whether or not the complainant had rea¬ 
sonable ground for complaining before the Magistrate that the plaintiff 
had defamed him. Malice would be inferred from the absence of rea¬ 
dable cause. 20, W. R., 177. (Gnnga Pcrsaud.) 

(22) A suit for recove’.iug damages for abuse will lie in the Civil 1 
Court. 16, W. R., p. 83. 
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PRIVY COUNCIL. 

Family Custom — Reys. XI, of 1708 and X. of 1800 —Discontinuance of 

Family Custom. 

In a suit to recover possession of an estate by virtue of an alleged 
family custom, under which the estate was descendible to the eldest son 
to the exclusion of the other sons, and was impartible and inalienable, it 
was uncertain what the nature or origin of the tenure of the estate was, 
but there had been admittedly a settlement of it by (Government at the 
time oi the perpetual settlement. Held, assuming the custom to have 
existed, that although by such settlement any incidents of the old te¬ 
nure of the estate were impliedly at an end, yet the settlement did not 
of itself operate to destroy the family usage, even though the orgin of it 
could not be shown. 

Qucere .— Whether Regulation XI. of 1798 or Regulation X. of 1800 
would govern a case where the claim rested onl} on a continuing 
family usage ? 

Held on the evidence, that from the acts of the members of the fa¬ 
mily the manner of succession to tie- estate, even if it. prevailed as alleged, 
was probably not regarded by them in the light of a family custom, 
but as one of the incidents or conditions of tenure, and that since the 
settlement by Government the family had considered all these incidents 
at an end, and had treated the estate as an ordinary estate held under 
the Government, and subject to the ordinary laws of succession. As¬ 
suming- the custom to have existed, it was of a nature which could, 
without any violation of law, be put; an end to. There appears to be no 
Manciple or authority for holding that a manner of descent of an ordi¬ 
nary estate, depending solely on family usage, may not be discontinued 
either accidentally or intentionally, so as to let in the ordinary law of 
succession, Such family usages are in their nature different from a 
territorial custom, which is the lex loci binding all persons within the 
oeal limits in which it prevails. 

YUe 1, Indian Law Reports, Calcutta Series, p. ISC. (Appeal from Calcutta High 
>>urt). The 23rd, 24tb and 25th July and 2Gth N’ovetubtr 1872—Rajkisnen Singh, vs. Ram- 
oy Surma Moroomdar. 
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CALCUTTA HIGH COURT. 

Review—-Act VIII. of 1859, $ 376 —Error in Law. 

The production of an authority which was not brought to the no¬ 
tice of the Judge at the first hearing, and which lays down a view of the 
law contrary to that taken by the Judge, is not a sufficient ground for 
granting a review. 

Vote 1, Indian Law Reports , Calcutta Setios, p. 184. (Sir Richard Garth, Kt, C. J , 
and Birch, J.) The 28th,August 1875—Ellem ami another ns. Bashcer and another. 

Bengal Act VIII. of 1869, s. 98— Suit/or Value of Crops ~ Distraint— 
Jurisdiction- Sum'l Cause Court. 

The plaintiff made a complaint to the Magistrate again 4 the de¬ 
fendant, bis landlord, for forcibly carrying away his crops . whereupon 
the defendant was tried, convicted of theft, and punished. The plaintiff 
then instituted a suit against the defendant in the MmiailTs Court, ap¬ 
parently under 97> oi' Bong. Act \ J 1 f. o! 1869, and obtained a decree 
declaring the distraint to be illegal, and direeting the crops to be given 
up to him. Tim defendant offered to give up a smaller quantity than 
was mentioned in the docuv. The plaintilf retired to take the same, and 
brought a. suit, in the 8mall Cau-e Court to recover the value of the 
quantity he had claimed before the Munsif and something additional. 
Held, that the Small Cause Cmut hod no jurisdiction, aud that the suit 
ought to have been brought under s 9.s oi Hong. Act. \ III. of 1869. 

Vide 1, Indian Law Reports, Calcutta Stiies, p 1 So, (S;r Ricliaxl Gai lb, Kt.,,C. J,, aud 
Marphi.raoo, J.) The loth Juiy 18j5—lIy»L i All vs. ,1 .tfvr Ali. 

BOMBAY HIGH COUKT. 

Hindu Law — K[f<‘ct of ii/e/i/ioiion/ on (he right of succession — Dasi- 
jmtra—I at marriage or re-ninrnage amongst Shdras. 

The general ro.-ult of the authorities, both jmiibcal and forensic, is 
that among the three regeueinle classes of Hindus, .brahmans, KMia- 
triyas, and Vaishyas.) illegitimate children arc entitled t,u maintenanoe, 
but cannot inherit, unless there be local usage to the contrary ; and 
that, among the Sudrn class, illegitimate children, in certain cases at 
least, do inherit. 

According to Yijuyancshvara, the author of the Mitakshara (Chap. 
L, Section 12], the father of an illegitimate son by a Ihsi among 
Sudras may in his (the father's) life-time allot to such son a share equal 
to that of a legitimate son, and, if the father die without making such 
idlotmeut, the illegitimate sou by the Dasi is entitledjto half the share 
of ix legitimate son, aud, if there bo no legitimate son aud no legiti- 
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jliter ■'Oil or such a daughter, the illegitimate by the 
J),iai takes the whole estate. It, however, there be a legitimate daughter 
or legitimate soil of such a daughter, the illegitimate son would take 
only half the share of a legitimate sou, and such daughter or daughter’s 
soil would take the residue of the property, subject to^the charge of 
maintaining the widow of the deceased proprietor. 

The dictum of Lord Cairns in Sri Gajupathi lludkika vs. Sri 
Gajapnthi JSilar/iani (Id, Moore Ind. App., 407 , S. (J., (i, Bong. L II., 
202 ; ll. Calc. W. It., P. C., 00, reversing 2, Mad. II. C. ltop., d69',— 
u Supposing the sons, or cither of them, to have been legitimate, the widow 
(of Padmanabba) could have been entitled to maintenance only. Had 
both the sous been illegitimate, their claim, unless some, special custom 
governed the #a=e, (which is not in proof,') would have been to main¬ 
tenance only. In this last-named ca f -e the widow would have had the 
ordinary estate of a Hindu widow”—commented upon and explained. 

The condition that, in order to entitle the illegitimate ojfspiing of 
a Sudra woman by a Sudra to inherit the property of the latter, or a 
share in it, she should, according to Jimuta Vnhana and Nilkantha, be 
an unmarried woman, has, in practice, been discarded in the Presidency 
of Bombay. 

In this Presidency the illegitimate offspring of a kept woman, or 
continuous concubine, amongst Sudras, are on the same level as to in¬ 
heritance as the issue of a female slave by a Sudra. 

The sous of a Punarlhu (twice-married woman) by a duly-con¬ 
tracted Pfifc marriage, i. <?., in accordance with the custom of the caste, 
are legitimate and, as to the right of inheritance and extent of shares, 
rank on a par with the sons by layna marriage. 

(} , a Sudra woman, was married to T (also a Sudra) by Pat mar¬ 
riage, without having received a c/i/ior c/iiti. (release) from her first hus¬ 
band, who was then living, obtained any other sanction of her Pat 
with T :— 

Held that the intercourse between G and T was adulterous, and 
that, therefore, the plaintiff, their son, being the result of such inter¬ 
course, was not entitled to take as heir even to the extent of half a 
share, and was not a Dasiputra within the scope of Yajnyavalkya’s text, 
ov recognized as such by other commentators. lie was, however, held 
entitled to maintenaneo, as he had been recognized by T as his son. 

Viilp 1, Indian Law Reports, Bombay Series, p. 97. (Westropp, C. J., and Larpcut, 

J ) tbe 7tli September 1875. Rahi xt, Govinda Valad Teja, 
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Hindu Law — Contract—Married woman — Capacity of a Hindu female 
to enter into u contract without her husband’s consent—When such 
contract is binding on the husband — StridAan. 

Under the Hindu law a wife who has voluntarilj" separated from 
her husband, without any circumstances justifying her separation, is 
liable for debts contracted by her (even for necessaries), although with¬ 
out her husband’s consent; but her liability is limited to the exteut of 
any sfridhan she may have. 

Vide 1, Indian Law Reports, Bombay SoiieH, p. 121, (Westropp, C. J,, and Niuiabhai 
llaridas, J ) The lGtli Fobiuaiy ]S7G--Nat,hubhai llhailal vi Javlier Raiji. 

WiU — Probate — Annuity —" / aluc”—Court Fees Act (Vll, of 1870), 

Schedule I. Cluuse 11. 

For the purpose of detei mining the probate fee to be paid in respect 
of an annuity the word ‘ f value” in the Court Fees Act (VII. of 1870), 
Schedule, l., Clause II, must be taken to mean the market value of the 
annuity, and not ten times the amount of a yeaily payment 

Wiieii* the properly, in respect of which probate is sought, is inert- 
•mired, the amount ol the mortgage incumbrance must be deducted from 

O <"5 I K n 

the market value of the property, and tiro probate tee chaiged on the 
balance. 

Vide I, Indian Law Reports, Bombay Serien, p. 11 3, (Westropp, C, J } The 29tU 
January 187(>—Viuayakrjur liamadiuudra Laksbmanji. 


Injunction-Libel —Ultra vires—Bombay Act T, of 1S73. 

The Court will not grant an injunction to restrain the publication 
of a libel; nor to restrain, at the suit of an individual, an act. of a cor¬ 
porate body, on the ground of such act being vHra vires, except where 
such individual has been damaged by such act, in his rights of ownership, 
commodity, or easement. 

There is no authority for the proposition that an individual is enti¬ 
tled to protection by way of injunction against the act of a corporation, 
though in excess of their powers, which affects that individual’s character 
arul reputation, whether private, professional, or commercial, which he 
would not have been entitled to had the act complained of been commit¬ 
ted by ail individual defendant, on the ground that the act in question 
was one which the corporation had no power to do under the instrument 
of incorporation. 
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The Trustees of the Port of' Bombay have the power to record their 
decisions and opinions with regard to matters connected with the busi¬ 
ness they have under their Act power to transact; whether such deci¬ 
sions' or opinions are confined to statements of what they belfeve to be 
actual facts, or extend also to the giving of advice for tint conduct 
of their successors in olfire with regard to such business, and whether 
the expression of such deei-ions, opinions, or advice may or may not 
contain statements injurious to the character or reputation of others. 

Where therefore, flic plaintiff sought for an injunction to restrain 
the Trustees of the Port of Bombay from publishing {wo resolutions 
alleged to re licet injuriously on bis character and repufalion, on the 
ground that it was not within the powers conferred on the Tru'd evs by 
Bombay Act l. of IS73, fo dheuss or pass resolutions affecting Lis cha¬ 
racter, and that the publication of such insolations was calculated to in - 
juriouslv affect him in his commercial relations with Government, 

lltid that the injunction could not be granted. 

Held n'l-o that though the U.mrt, under certain cireum-t-ine.es, 
might have the newer of-o framing an order for injunction as to pro¬ 
duce the lib-ct of cancelling the minutes of a resolution reeoided in the 
books of a corporate body, yet that it could not order the Ti ustees of 
such body to pass and record a resolution dictated by the Court. 

Vide 1, Indian Law Iter jus, Bombay Seiieu. p. 132, (Green, ,! > Th.' doth March 
1870 —hhi-phud u. Thi■ Trustees of il-e Port of Bombay. 


HIGH COURT, N. W. P. 

Act X, of \ 872, s. 297— High Court—Powers of Revision — Judgment of 

Acquittal, 

The High Court is not precluded by a judgment of acquittal from 
exercising its powers of revision under s. 297, Act X. of 1872. 

Vida 3, Indian Law Reports, Allahabad aeiias, p. 139. (Full Bench). The 19th Febru¬ 
ary 1S7C—In the matter of llardeo. 

Act X. of 1872, s. ”590 —Convicted Person — Bail—Sessions Court, 

The Court, of Session has no power, under s. 390, Act X. of 1872, 
to admit a convicted person to bail, a convicted person not being an ac¬ 
cused person within the meaning of that section. 

Vide 1, Indian Law Reports, Allahabad Series, p. 151. (Fuji Bench.)— -The 16th Fe¬ 
bruary 1370—Queen u, Tbakur Pershad. 
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TIIE MORALITY OP THE BAR. 

“ I asked him,’' says Boswell, speaking- of Dr. Johnson, “ whether, 
as a moralist, he did not think that the practice of the law, in some de¬ 
gree, hurt the nice feeling of honesty. 

Johnson. “ Why no, sir, if you act properly. You are not to deceive 
your clients with false representations of your opinion : you are not to 
tell lies to a judge. 

Bosmll. “ But what do you think of supporting a cause which 
you kuow to be bad ? 

Johnson “ Sir, you do not, know it to be good or bad till the judge 
determines it. I have said that you are to state facts fairly ; so that 
vour thinking, or what, you call knowing, a cause to be bad, must be 
from reasoning, must be from your supposing your arguments to be 
weak and inconclusive. But, sir, that is not enough. An argument 
which does not, convince yourself, may convince tin? judge to whom you 
urge it; and if it does convince liirn, why, then, sir, you arc wrong, and 
he is right. It is his business to judge : and you are not to be confident 
in your own opinion, that a cause is bad, but to say all you can for your 
client, and then bear the judge’s opinion.” 

So said Erskine : “ From the moment that any advocate can be per¬ 
mitted to say that bo wifi, or will not, stand between the Crown and the 
subject arraigned in the Court where be daily sits to practise, from that 
moment the liberties of England are at an end. If the advocate refuses 
to defend from what he may think of the charge or of the defence, he 
assumes the character of the judge; nay he assumes it before the hour 
of judgment, and in proportion to his rank and reputation, puts the 
heavy influence of perhaps a mistaken opinion mto the scale against the 
accused, in whose favor the benevolent principle of English law makes 
all presumptions, and which commands the very judge to be his coun¬ 
sel.” 

“ There is, undoubtedly”, said Coleridge, " a limit to the exertions 
of an advocate for his client. He has a right—it is bis boundeu duty—to 
do every thing for his client, that his client might honestly do for him¬ 
self, and to do it with all the effect which any exercise of skill, talent, 
or knowledge of bis own may be able to produce. But the advocate has 
no right, nor is it his duty, to do that for his client, which his client in 
Joro conscientice, has no right to do for himself: as, for a gross example, 
to put in evidence a forged deed or will, knowing it to be so forged.” 

w 
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In our opinion, the duty of the advocate is to state, as forcibly as 
lie can, the best arguments he can devise in his client's favor, leaving the 
value of these arguments, as well as the merits of the case, to be decided 
by the ouly individual who has the power of reaching the truth—the 
judge. “ He is perfectly justified," says a writer in the FimknA op India, 
u iu defending a man whom he believes to be guilty—nay more whom ho 
knows to be guilty. This does not mean that he may do anything for his 
client which he may not do for himself. He may not mis-state facts, 
or seek to substantiate what he knows to be a fraud. Ilis duty is to 
sec, however hopeless his client’s case, that the charge is strictly proved 
and that if he is convicted, he is convicted according to law. He may 
and ought to take advantage of any weakness exhibited by the prosecu¬ 
tion, and avail himself of every technical 1 objection’ that be thinks may 
tend to save bis client. The pica of ‘ not guilty’ is not to be taken as 
an assertion of moral innocence. The word 4 gi.dty’ implies much more 
than that the accused person committed a particular act. It implies 
that he committed it when sane, and with such intention, and under such 
circumstances, that his act amounts to a legal otfenee. It is one thing 
to kill a man, another to commit murder. And if—a very unlikely case 
indeed—a man were to come to me, accused of a eri ne, and confess it to 
me in such a way as to leave no doubt in my mind but that he deserved 
the punishment of the law, I should feel bound on the proper fee being 
paid to undertake his defence, unpleasant as the task would be. My duty 
would be to see that everything was strictly proved against the prisoner : 
but I should be clearly wrong if with the knowledge I possessed, I 
sought to save him by directiug suspicions against an innocent person.* * 
* * * I have said that a Counsel is justified,in defending a man 
whom he knows to be guilty: that is to say that he is entitled to call 
upon the accuser to strictly prove the offence urged against his client. 
But he is not of course justified in supporting a charge against a man, 
which his client tells him is false. In the first case he does what he 
may do for himself, and what is in strict accordance with law. In the 
other instance he does for another what he may not do for himself; and 
lends himself knowingly to be the instrument of a great wrong. How¬ 
ever black a man’s offence is, he has a right to have it proved before ho 
is punished for it; but no man is justified in stating deliberately what 
he knows to be untrue. But as a matter of fact, it is an exceedingly 
rare occurrence for a barrister to have any personal knowledge of the 
truth of the fact which he is required to lay before a judge. The English 
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system which requires the intervention of a third person who is an ex¬ 
pert, renders it peculiarly unlikely that such a one would inform the 
Counsel he instructs of his client’s guilt, and thus do all he could to 
cramp the Counsel’s energies. Here iu India, where a barrister is often 
instructed directly by his client, the former it seems to me may safely 
undertake almost any case, as even after the most patient investigation 
before an acute judge it is difficult enough to say where the truth lies. 
There is doubtless a right and a wrong side to every case; but as long 
as a Counsel is careful never to state what he knows to be false, he may 
uphold either side, it being the judge’s duty and not his, to pronounce 
which is the right and which the wrong side,” 


BOMBAY IITGH COURT. 

The \C>(h February , 1S76. 

Present : 

Mr. Justice Westropp, Chief Justice, Mr. Justice Kemball, Me, Justice-West, and Mr. 

Justice Nan abb ai Haridas. 

ltmi., vs. Raiiim at.* 

Cowj omitting of offences—Vutiinfariltj causing grievous hurt—The Indian 
Penal, Code, s. 214- The Criminal Procedure Code (Act X. of 1872^ 
s. 210. 

Whenever] the words “ voluntarily,” “ intentionally," “ fraudulently,” “ dishonestly,'* 
or others, whose definition involves a particular intention, enter along with a specified act 
into the description of an offence, the offence not being one irrespective of the intention, 
is not one which the txcoption to section 214 of the Indian Penal Code by itself allows to 
be compounded. The offence, to admit of compromise, must be oue in this sense irrespao* 
tivo of the intention, and it must he one for which a. civil action may be brought at the 
option of the prison injured, instead of criminal proceedings. 

The offence of voluntarily uin-sine gnevou, hint cannot accordingly be compounded. 

The judgment of the Court was delivered by 

w gst, J.— Section 1SS of the Code of Criminal Procedure says 
that f< in the ease of offences which may lawfully be compounded, in¬ 
jured persons may compound tlie offence out of Court or in Court with 
the permission of the Court,” and that “ such withdrawal from the pro¬ 
secution shall have the effect of an acquittal of the accused person.” 
The case before us is one in which an accusation of voluntarily causing 
grievous hurt has been compounded with the permission of the Court; 

Vide I, ludian Law lloports, Bombay Series, p, 147. 
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and the question is, whether this is a ease of an offence “ which may 
lawfully be compounded.” 

The remedies provided by the law for wrongs which it recognizes 
as affording a proper ground for the exercise of the State's coereitive 
power, may be classed generally as criminal and civil. The* latter apply 
properly to wrongs not regarded as so flagrant and so dangerous to so¬ 
ciety at large as to call for the spontaneous interference of tho State. 
The general well-being of the community is sufliciently protected by 
the exercise of power at the desire of the person injured, and on proof 
of the wrong. The object is in theory not penal, but remedial or com¬ 
pensatory. 

Criminal sanctions, on the other band, are intended to euforce 
duties regarded as of such importance to the community that the option 
of insisting on them, or of bringing the provided penalty to bear in 
cases of their infringement, cannot safely be left in the hands of private 
persons. In such cases the State, through its representatives, steps in 
either on a denunciation duly made, or of its own accord, to bring the 
wrong-doer to justice ; and it regards this object as one of such para¬ 
mount importance that it will not allow any purely remedial arrange¬ 
ment between the person injured and his injurer, by which the punish¬ 
ment prescribed for the latter may be avoided. 

The views taken, however, at dilfereut times and under different 
influences, of the enormity of particular wrongs vary widely; and there 
are wrongs which, while they fall within the same general description, 
may, according to circumstances, be of an extremely pernicious, or of 
but a slightly pernicious, tendency. They may endanger the welfare of 
society, or they may affect, except in some inappreciable degree, only 
the interests of an individual. Hence there comes to he recognized a 
class of cases which may be the subjects either of criminal or civil cog¬ 
nizance. If the person injured desires to obtain compensation, the law 
does not forbid him ; if ho invokes the penal interposition of the Ma¬ 
gistrate, that interposition is not refused. 

Pull competence to accept satisfaction for wrongs done to oneself 
follows necessarily from the general rule of freedom of transactions. 
That rule, however, and the deduction from it, are subject to limitations 
in'j the interest of the community through which some compromises of 
offences are made penal, and others arc so disapproved that the Courts 
will not give effect to them. These limitations correspond generally to 
the classes of wrongs for which, though a personal injury has been sus- 
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tained, a civil suit is not allowed, or is allowed only after the public in¬ 
terest has been satisfied by a prosecution, the instituting of which is by 
the British Indian, as by the English, law regarded as a duty resting 
on the person injured, and one which he is not at liberty to neglect in 
co nsideralion of any advantage to himself. 

Sections 213 and 214 of the Indian Penal Code are intended to 
prevent the suppression of prosecutions in cases in which the public i s 
thought to be deeply interested in the punishment of the offender. They 
impose penalties on transactions entered into with this view. But after 
the rules have been laid down in terms extending to all compromises of 
offences, an exception is made that “ the provisions of Sections 213 and 
214 do not extend to any case in which the offence consists only of an 
act irrespective of the intention of the offender, and for which act the 
person injured may bring a civil action.” The words lt may bring a 
civil action” seem to mean “ may bring an action without, or instead 
of, instituting criminal proceedings.” On the principle of “ nbi jus ibi 
retriedium” there arc but few, if any, violations of right recognized by 
the law as occasioning personal injury, for which, when the demands of 
criminal justice have been satisfied, a civil action may not be brought 
by the person injured; and the condition of a civil action being com - 
petent to the party injured after a prosecution could not have been in¬ 
tended where the design is to define and circumscribe the bounds within 
which private compromises of offences are permissible. The graver the 
injury in such cases, so long ns the injured person survives, the better 
founded the claim for civil reparation. Where the law allows a choice 
between the criminal aud the civil remedy, the exception says that a 
compromise shall not be penal by which the person injured obtains what 
civil proceedings would give him. The taking and giving of a compen¬ 
sation which the law forbids, instead of a criminal prosecution, is the gist 
of the offences in Sections 213 and 214 ; but where the law would itself 
award a compensation, the exception allows the compromise. 

The condition thus construed at once cuts down the cases in which 
compounding is not penal to a limited class. Unless a “ suit of a civil 
nature,” according to Section I of the Code of Civil Procedure, can bo 
maintained in the first instance by the person injured against the 
injurer, they are not at liberty to enter into a transaction by way of 
compromise. They arc subject to the penalties of Sections 213 and 214 
of the Indian Penal Code should they attempt thus to defeat its purpose. 
In all the more serious cases of wrong doing by which personal injury 
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is sustained, no such action could, according’ to the recognized prin¬ 
ciples of the English law, be maintained. The criminal law, when¬ 
ever those principles ate accepted, must first he put in motion, before 
civil redress for the private wrong can be effectually sought. That 
these principles were accepted, at least generally, by tha»Legislature 
when it passed the Penal Code, is, we think, sufficiently apparent from 
the test it has provided; and according to these it is only in eases 
comparatively trivial—at least, of trivial importance to the community 
at large—that an action can be brought without a prior prosecution. 
In no others is a compromise free from the penalties prescribed by 
by Sections 213 and 211< of the Indian Penal Code. 

The other condition, that the “ offence consists only of an act 
irrespective of the intention”, seems to have the same general purpose 
of confining compromises to the cases of almost venial offences. The 
words “ irrespective of the intention” seem to mean that the definition of 
the offence extends only to acts, not to a particular intention prompt ing or 
accompanying the acts. Thus the several instances of negligence con¬ 
stituting an offence without a positively mischievous purpose, arc cases 
in which the “ offence consists only of an act.” No intention is, 
or needs be, imputed as an element of the offence. In other cases the 
act—as, for instance, waging war against the Queen, or committing 
adultery—though it may be essentially voluntary, is still conceived, for 
the purpose of the definition or of the imposition of punishment, 
simply as an act. If the act, as thus viewed by the Legislature, is 
done, the offence is committed, ami the penalty is inclined “ iirespec¬ 
tive of the intention of the offender.” In all cases of this kind for 
which the Indian Penal Code provides, the act is either one, as negli¬ 
gently allowing a prisoner charged with, or convicted of, au offence to 
escape, for which no civil action could he brought, and on that ground 
excluded from the operation of the exception : or else, as in the case of 
adultery, of a kind regarded as of a specially personal character, so that 
the public peace and welfare will be rather furthered thau impaired by 
allowing a private settlement of the wrong. 

In contrast to these cases stand the great mass of offences which 
arise in the ordinary course of affairs. In the definitions or descrip¬ 
tions of these in the Penal Code the intention is an essential element. 
The mere act, not perhaps in itself, but as viewed by the Legislature, 
is regarded as possibly ambiguous, and is not an “ offence irrespective 
of the intention of the offender” according to a distinction well expressed 
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by Lord Mansfield, C. J., in the case of It. V. Shipley (4, Dong. p. 
165). Thus, in cases of theft, personal violence, threats, and defamation, 
the physical act must spring from a dishonest or malicious intent in 
order to constitute an offence. This was the class of cases which pro¬ 
bably was most conspicuous to the Legislature when the exception 
to Section 214 was mude law. The oflences are of a kind regarded as 
highly dangerous to society, and not, therefore, proper subjects of com¬ 
promise. As their definitions involve intention, they were excluded 
from the exception by limiting it to cases of offences constituted by 
** acts irrespective of the intention of the offender.’'’ 

The result appears to be that whenever the words “ voluntarily,” 
“ intentionally,” “ fraudulently,” “ dishonestly,” or others, whose defini¬ 
tion involves a particular intention enter along with a specified act into 
the description of an offence, the offence, not being one “ irrespective of 
the intention,” is not one which the exception to Section 214 of the 
Indian Penal Code by itself allows to be compounded without the parties 
incurring the penalties prescribed by that and the next preceding section. 
The offence, to admit of compromise, must be one in this sense irrespec¬ 
tive of the intention ; and it must be one for which a civil action may 
be brought at the option of the person injured, instead of criminal pro¬ 
ceedings. 

This construction of the exception does not, indeed, clear away all 
difficulties. It seems anomalous that, while adultery, through its defi¬ 
nition not including any statement of intention as an element of the 
offence, may be compounded, enticing a woman away with intent to 
commit adultery with her may not be compounded. The anomaly 
may, perhaps, be explained by the circumstance that mere adultery may 
be a wholly private transaction, which the husband may hope to keep 
secret, while enticing a woman away, necessarily involves a public scan¬ 
dal ; but, such as it is, it is in a measure corrected by the provisions of 
the Code of Criminal Procedure (Sections 478, 479), which make the 
prosecution of the offender in the one case, as in the other, dependent 
on the will of the husband. The attempt to compress a principle ga¬ 
thered from a great number of instances within a few words generally, 
leaves some cases not provided for in a quite satisfactory way; and the 
existence of such cases is not a sufficient argument against a particular 
construction, uuless some other can be suggested which gets rid of all 
difficulties. 

The illustrations to the exception, so far from throwing light on. 
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its meaning, create the chief difficulties in its construction. Illustra¬ 
tions (a) and (6) taken together, if we take “ assault,” as Section 7 
bids us do, in the sense defined by Section 35], suggest that the true 
sense of the exception is to allow compounding in every case that 
might be the subject of a civil action, except where the actfconstituting 
an offence is made a graver offence by some intention accompanying it, 
which is not involved in the definition of the minor offence, which 
the act would primd facie amount to. The condition that, for the 
exception to operate, the act must be one for which a civil action 
might be brought before taking 'criminal proceedings, would, on 
this construction, as on the other, cut down the possible cases of 
compromise to a small number, where the principles of the English 
law on this subject prevail; but, allowing this, the diffieul ty remains 
that the suggested construction is one that is not by any ingenuity to 
be gathered from the language of the exception itself. If we take ff as¬ 
sault” in its defined sense, it is not an offence constituted by “ an act 
irrespective of the intention.” The physical act being the same in both 
cases, the intention accompanying it might make it an assault under 
Section 351, or an attempt to commit murder under Sections 511, 299, 
a nd 300 of the Indian Penal Code; and there is not, in any of the cases 
in which intention enters into the definition of an offence in that Code, 
such an inseparable connexion of a particular intent with a particular 
act, that such intent is to be conclusively inferred from it; otherwise 
the intention would not be specified as part .of the definition. But if 
the act thus derives all its erimiual character from the particular in¬ 
tent accompanying it, it cannot be said that a minor offence is constitut¬ 
ed by the act irrespective of the intention, while a major offence is con¬ 
stituted by a similar act along with some different or additional inten¬ 
tion. There is no offence at all until there is a criminal iutcnlion $ and 
when this accompanies the act, it at once determines the character of 
the offence, be it graver or more venial. 

The illustrations of the Penal Code rank as cases decided upon its 
provisions by the highest authority. But as every authority may some¬ 
times err, we are justified in asking whether this may have happened in 
the present instances. Illustration (b) says :—“ A assaults B. Here,as 
the offence consists simply of the act irrespective of the intention of the 
offender, &c.” This conception of the meaning of assault is obviously quite 
at variance with that which governed its definition in Section 351. The 
Legislature conceived of assault as consisting, as viewed by tbe law, in 
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some mere act. In illustration (o) an intention is superadded to this 
act, so that an attempt to commit murder is constituted an offence con¬ 
sisting by its definition of an act plus an intention, aud thus not within 
the exception according to the construction which we have preferred. 
Illustrations (c) and (d; are equally reconcileable with either interpreta¬ 
tion. 

Amongst the cases actually decided on the exception there is one 
at 9, Madras Jurist, 311, in which it was ruled that a charge of dishonest 
apj ropriation under Section 401 of the Indian Penal Code could not le¬ 
gally be compounded. In the ease cited from 3, Rev. Civ. and Cri. It., 
14, S. C. Ct. References, a compromise in a case of wrongful restraint 
was successfully sued on ; but wrongful restraint being punishable with 
but one month’s imprisonment, a withdrawal from the prosecution is ex¬ 
pressly allowed by Section 210 of the Code of Criminal Procedure; and 
as Section 188 of that Code cannot hut have been meant to have some 
operation, an agreement for such withdrawal could not be illegal. The 
ease at 22, Calc. W. R., 26, Cr. Rul., was one of kidnapping, and the 
Court held that it could be lawfully compounded. Ainslie, J., seems to 
have inclined to the view that this was allowable, because there was not 
an intention to commit an offence beyond that of simple kidnapping, 
and because a civil action might be maintained, but it does not appear 
that the obvious grammatical construction of the exception had been 
considered by him. Kidnapping, though a voluntary act, is not, accord¬ 
ing to its definition in the Penal Code, composed of an act plus intention, 
hut of an act alone. It is, though necessarily involving an intention, 
conceived of and dealt with by the Legislature as a mere act; and being 
thus an offence irrespective of the intention would, according to our view, 
admit of a compromise if the second condition were satisfied, namely, 
that a civil action might be maintained for the wrong by the injured 
person. It is not certain from the language of Ainslie, J., that this was 
not his view also; but, if not, the decision is, we think, to be sustained 
where a civil suit is admitted, independently of the reasons given for it. 

The case of Jetha Bhala , at 10, Bom. II. C. Rep., 68, is more dis¬ 
tinctly against what we think the correct construction. But no reasons 
are given for that decision, and the ease does not appear to have been 
argued. If the offence of voluntarily causing hurt may be compounded, 
so apparently might causing grievous hurt, or even an attempt to 
commit murder. For the mere act ami the personal injury sustaiued 
i'.’om it, ap'ii' ii'vui any special criminal intent, the person injured 
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might, in each case, maintain a civil action; and there would not in 
either be an aggravating intention placing the offence in a graver 
category than that to which it would ordinarily belong. If the act was 
thought to include the intention ordinarily accompanying it, and thus 
in a manner to be one, in the eye of the law, irrespective qf the inten¬ 
tion, we do not think that such a construction is admissible in any case 
in which the Legislature has expressly made a particular intention part 
of the definition of au offence. It may be easy to infer the motive in 
any ordinary case from the act and the circumstances but that the in¬ 
ference was not intended to be a necessary and conclusive one, is clear 
from the specification of the intentiou in defining the offence. We 
think, therefore, that that case was not rightly decided, and that an 
offence, in the definition of which a particular intention is included, can¬ 
not be compromised legally, or without incurring a penalty, except iu 
the petty eases provided for by Section 210 of the Code of Criminal 
Procedure. If the intention does nut enter into the definition of the 
offence, it may be compounded in all cases in which a proceeding by 
way of civil action, instead of a criminal prosecution, would be compe¬ 
tent to the person injured. 

The offence of voluntarily causing grievous hurt is, accordingly, one 
which cannot legally be compounded. The Magistrate’s order of dis¬ 
missal must, therefore, be reversed as contrary to law. 

# * *.* * * * * * * * * * 

CALCUTTA HIGH COURT. 

The 2nd September, 1875. 

PRESENT : 

Sir Richard Garth, Kt, Chief Justice, and Mr. Justice Birch. 

Nobo Doorga Dosskk* and another (Plaintiffs) Appellants, 

versus 

Foyzbux Chowdry, (Defendant) Respondent. 

Res judicata—Act Fill, of 1859, s. 2— Suit for Rent—Subsequent Suit 
for Abatement of Rent. 

Where in a zemindar’s suit for rent, the ryot claimed abatement of a certain sum, but 
the Court only allowed a smaller amount, a subsequent suit by the ryot claiming a perma¬ 
nent abatement of the amount at first claimed was held not to be maintainable, the question 
being res judicata, i. e., having been raised and decided in the former suit. 

Vide 1, Indian Law Reports, Calcutta Series, p. 202. 
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In this case, the plaintiff obtained a putni lease of certain villages 
from the defendant in 1861 at an annual rent, and in 1865 was evicted 
from a portion of the property : she took no steps to obtain an abate¬ 
ment; but inasmuch as she did not pay any rent for the year 1871, the 
defendant brought a suit against her for the rent of that year. The 
plaintiff sot up the defence that she was entitled to an abatement of 
Rs. 155 from her rent ; the 155 rupees representing the annual value of 
the property which she had lost in consequence of the eviction. In that 
suit it was decided that the amount of abatement she was entitled to 
was Its 42. No appeal was made against that decision. In a suit 
brought by the plaintiff for the purpose of obtaining a permanent abate¬ 
ment of her rent she claimed the precise measure of abatement, viz.. 
Its 155, which she had claimed in the suit brought against her by the 
defendant. 

Garth, C. J.—(In delivering judgment, said :)—The plaintiff 
brings this suit for the purpose, as she says, of obtaining an abatement 
of her rent for the future; and she claims in this suit the precise mea¬ 
sure of abatement, Its. 155, which she had claimed in the suit brought 
against her by the defendant. The defendant’s answer is, * this question 
which you now seek to raise, has already been decided between ns in the 
former suit. You claimed the same abatement then as you do now. 
You attempted to establish it upon the same grounds. You went into 
the question, not as if the abatement were for one particular year, but for 
the whole remainder of your interest; and from the very nature of the 
question, you could not have gone into it upon any other basis/ The 
plaintiff’s reply to this is —' 1 no. Your claim then was for the rent of 
one year only : my defence must necessarily have been confined to that 
one year; and the result could not bind either of ns for the future/ 
This contention raises a very nice point upon the doctrine of estoppel; 
as to which during the argument I confess that I personally have felt 
considerable difficulty. 

There is no doubt as to what the law is upon the subject of estoppel. 
The difficulty is, in applying that law to such a case as the present. 
Each year’s rent is in itself a separate and entire cause of action, and 
if a suit be brought for a year’s rent, a judgment obtained in that suit, 
whatever the defence might be, would seem only to extend to the sub¬ 
ject-matter of the suit; and leave the landlord at liberty to bring 
another suit for the next year’s rent, and the tenant at liberty to set up 
to that suit any defence she thought proper. 
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But it is said, on the other hand, that in the former suit between the 
defendant and the plaintiff, the entire question of what ought to be the 
permanent abatement of rent during 1 the whole period of the lease, was 
substantially and necessarily tried and determined, and that they are 
neither of them at liberty to re-open that question. The principle upon 
which the abatement was made, the value of the land, the measurements, 
and other circumstances which form the materials upon which the Judge 
would estimate the amount of the abatement, would be applicable to one 
year as well as to another, and what was a just and proper abatement for 
the year 1871 would be an equally just and proper abatement in each 
succeeding year. 

There certainly appears to be great weight in this reasoning, and there 
is no doubt that substantial justice will be done by adopting it. 

Even assuming that the judgment in the former suit were not bind¬ 
ing between the parties as an actual estoppel, it would afford such cogent 
evidence between them upon the point, that the Judge in this suit (in 
the absence of some entirely fresh materials) would be perfectly right in 
acting upon it; and we cannot doubt, that if we were to send the case 
back to the Lower Appellate Court with this intimation, the Judge 
would act upon it, as a matter of course; and the parties would only be 
put to additional expense to no purpose. 

But happily, we are not without authority in this Court to guide 
us in coming to a conclusion. The eases which were cited in argument 
by the defendant’s pleader— Mohima Chunder Mozoomdar vs Asradha 
Dassia (!) and liakkal Dons Sing vs. Sreemut/y HeeramuUee Dosee (2) 
seem very much in point; and we think we ought to act upon them. In 
one of those cases, the suit was brought by a landlord for one year’s rent. 
The answer was, the land is rent-free—and a decree was passed against 
the landlord upon that ground. Another suit was afterwards brought 
by the landlord for another year’s rent; and it was held, that as between 
the parties, it had been decided, that the land was rent-free ; and that 
this decision was binding upon them not only for the one year, but for 
all future years. 

In accordance with this, we hold that the question of abatement of 
rent has been determined in the former suit between these parties not 
only for one year 1870, but for all future years. The appeal will there¬ 
fore l>e dismissed with costs. 


(1) 15, B. L. R., 251. 


(2) 23, W. R., 282. 
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BOMBAY HIGH COURT. 

The 22nd March, 1876. 

Present : 

Mr. Justice Melvill and Mr. Justice West. 

Yamunabai* and anotl>er (Defendants) Appellants, 

rersus 

Nab ay an MoitESHVAR Pendse (Plaintiff) Respondent. 

Husband and Wife—Restitution of Conjugal rights —Cruelty. 

In a suit by a Hindu husband against his wife for the restitution of conjugal rights, the 
criterion of legal cruelty, justifying the wifo’s desei tion, is the same in this country as iu 
England, viz , whether there has been actual violence of such a character as to endanger 
personal health or safety, or whether there is the reasonable apprehension of it. 

Every pel son who receives a married woman into his house, and suffers her to continue 
there after he has received notice from the husband not to harbour her, is liable to an action 
for damages or injunction, unless the husband has, by his cruelty or misconduct, forfeited 
his maiital rights, or has turned his wife out of doors, or has by some insult, or ill-treatment, 
compelled her to leave him 

Semite that a decree for restitution of conjugal rights between Muhammadans or 
Hindus may be enforced under Section 200 of Act VIII. of 1859. 

Melvill, J.—In this case the plaintiff asks that bis wife, the first 
defendant, may he compelled to return to him, and that the second de¬ 
fendant, in whose house she has been living and who has opposed her 
return, may be ordered to deliver her up. 

It has been faintly argued at the bar that a suit for the restitution 
of conjugal rights will not lie in our Courts, or, at all events, that a 
decree ordering- such restitution cannot be enforced; and, in support of 
this argument we have been referred to a judgment of Mr. Justice 
Mark by, reported at 14, Beng. L. It., 298. That judgment does not 
deny, and the decision of the Privy Council in Moonshee Buzloor Ruheem 
vs. S/umsoonissa Bequrn conclusively establishes that such a suit may be 
maintained. The question of the mode of enforcing the Court’s decree 
is at present premature, and we only allude to it as affecting the question 
of the admissibility of the suit. If it were admitted that a Court could 
not enforce its decree, that would be a strong ground for holding that 
the Court could not entertain the suit. In the case above referred to, 
the Privy Council has expressed an opinion (which Mr. Justice Markby 
does not notice) that disobedience to the order of a Court directing the 
wife to return to cohabitation would seem to fall within the 200th Sec- 

Vit/c 1, Indian Law Reports, Bombay Seriep, p. 161. 
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linn of the Civil Procedure Code, and to be enforceable by imprisonment 
or attachment of property, or both. The Bengal High Court (6, W. R., 
]05) had previously come to the same conclusion; and in Ardasar 
Jeharvjliir Frawji vs. Arabai (9, Bom. H. C. Rep., 290) I have treated 
the question as settled by authority. We see no roastTn to entertain 
any doubt on the subject now. We are unable to agree wifh Mr. Justice 
Marl;by that a decree, which orders a wife to return to her husband's 
protection, amounts to nothing more than a declaration that the relation 
of husband and wife exists between the parties. In nine cases out of 
ten there is no dispute as to the existence of that relation ; and a de¬ 
claratory decree to that effect is not what, the plaintiff asks, nor what 
the Court professes to give him. The policy of entertaining and en¬ 
forcing such claims may he open to question; hut, so Ion;; as their jutis- 
dietion is not barred by legislation, our Courts have no discretion in the 
matter. In the case of Parsis the Legislature has, by Act XV. of 1865, 
made express provision for such suits and for the enforcement of the 
decree (section 36); and the cases to which we have referred are, we 
think, sufficient authority to support the action of our Courts iu similar 
suits between Hindus and Muhammadans. 

The question which we have to decide, as between the plaintiff and 
his wife, is whether the latter has proved a legal justification for the 
admitted refusal to return to her husband's house. 

* ************ 

The plaintiff, as the Assistant Judge says, is admittedly a man of 
very low mental capacity, on the border line of idiocy. But Yamunabai 
has not alleged that she entertains any apprehensions to her safety on 
this account, nor indeed that she is unwilling to live with her husband 
on this account. On the contrary, on the same day on which the pre¬ 
sent suit, was filed, she filed a counter-suit to obtain possession of her 
husband, alleging that he was of unsound mind, and that she was the 
proper person to have charge of him, but that his cousin, Hamcbundra, 
refused to give him up. Iler objection was not to living with her hus¬ 
band, but with her husband's relatives. Now it is easy to conceive that 
the annoyances of married life must he often much aggravated by the 
necessity which a Hindu wife is under of living in the same house with 
the whole of her husband's family ; and ill-treatment at the bauds of 
her husband’s relations, from which he was powerless to protect her, 
might reasonably be urged as a ground for refusing to live with him. 
But no such ill-treatment has been alleged in the defendant's written 
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statement. It has, indeed, been suggested to us by the learned counsel 
for the special appellants that that statement implies much more than 
it expresses ; that the first defendant left her husband’s house in conse¬ 
quence of an attempt made upon her virtue by her husband’s cousin 
Krishnaji; and we arc asked to order the examination of certain wit¬ 
nesses, whose evidence, it is said, would establish this fact. Undoubted¬ 
ly no Court would order a wife to return to her husband’s hou<e if she 
were liable to be exposed to an outrage of this description But it is 
impossible to pay any attention to a mere verbal allegation made at 
this late period of the proceedings. If the defendant had so "ood a de¬ 
fence, she should have made it distinctly, and have raised an issue re¬ 
garding it. She should, at least, have come forward to give evidence. 
She was summoned as a witness, and her pleader twice obtained an 
adjournment in order to produce her. But she remained ab-ent, and 
her absence has never been accounted for. It is out of the question that 
the Court should now order an enquiry into the truth of an allegation 
which does not even appear on any part of the record, and which the 
person making it does not venture to substantiate upon oath. 

There is one circumstance in this case, and one only, which raises 
any doubt as to the riirht of the plaintiff to the relief which he seeks. 
Soon after this suit was instituted, the plaintiff lodged a complaint be¬ 
fore the Magistrate, charging the second defendant with having com¬ 
mitted adultery with the first defendant. He swore that he had him¬ 
self witnessed circumstances leading to the conclusion that adultery had 
taken place. He was disbelieved, and his complaint was rejected with¬ 
out enquiry. He then brought the matter before the higher Courts, 
but without success. In the present suit he has again put forward this 
charge of adultery, and has called his relations to support it. The 
Assistant Judge has found that the imputation is utterly groundless. 
We must take it, then, that the plaintiff and his relations, in their 
endeavor to gratify their hatred against the second defendant, have not 
hesitated to asperse the character of the plaintiff’s wife. In his deposition 
before the Magistrate the plaintiff used a very opprobrious expression in 
reference to his wife, and when pressed with his inconsistency in wishing 
to recover possession of a wife whom he held in such low esteem, he 
said that, if she returned to him, it would be inconsistent with his 
religion to receive food and water from her hands, though in other 
respects he should treat her with the affection due from a husband to a 
wife. It has been much pressed upon us that the unjust aspersions cast 
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by the plaintiff ou his wife amount to cruelty, and that the treatment 
to which he has himself said that he intends to subject her, would also 
amount to cruelty, and that on these grounds the defendant should not 
be compelled to return to his house. 

In Muonshee Buzloor liu/ieem vs. Shumsoonissa B$gum their 

i 

Lordships of the Privy Council say :—“ It seems to them clear that, if 
cruelly in a degree rendering it uusafe for the wife to return to her hus¬ 
bands dominion were established, the Court might refuse to send her 
back. It may be, too, that gross failure by the husband of the perfor¬ 
mance of the obligations which the marriage contract imposes on him 
for the benefit of the wife, might, if properly proved, afford good 
grounds for refusing to him the assistance of the Court.” Iu the pre¬ 
sent case we are only concerned with the question of cruelty; and on 
that point their Lordships, in another part of the same judgment, say : 
— u The Mahomedan law, on a question of what is legal cruelty be¬ 
tween man and wife, would probably not differ materially from our 
own, of which one of the most recent expositions is the following : 

‘ There must be actual violence of such a character as to endanger per¬ 
sonal health or safety ; or there must be a reasonable apprehension of it/ 

‘ The Court/ as Lord Stowcll said iu B> ans, vs. Evans 1 has never been 
driven off this ground/ ” The recent case, to which the Privy Council 
refer, was no doubt the case of Milford vs. Milford, A number of earlier 
eases have been quoted to us as showing that to constitute legal 
cruelty, it is not necessary that there should be actual violence; and, 
no doubt, some of those eases do indicate a desire ou the part of the 
English Judges to enlarge the definition of cruelty, so as to embrace 
certain cases of peculiar hardship. But the authority of the later cases 
is conclusive as to the present state of the English law. In Milford vs. 
Milford the Judge Ordinary took time to consider his judgment, observ¬ 
ing : —“ The question of cruelty, requires a very critical examination. 
It is just one of those cases in which the Court is bound to take care 
that it is not induced, by the desire of giving full relief to the wife, to 
trespass beyond the limits assigned by the law to the definition of legal 
cruelty.” And afterwards, iu delivering judgment, he said “ The es¬ 
sential features of cruelty are familiar. Tiiero must be actuul violence 
of 6uch a character as to endanger personal health or safety, or there 
must be the reasonable apprehension of it. The Court, as Lord Stowell 
once said, has never beeu driven off tins ground Nor to 1 bo cases cited 
in the argument, whatever general expressions may have fallen trom 
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the Court, affect to decide that any thing short of this will be sufficient 
to found a decree upon cruelty. The grouud of the Court’s interference 
is the wife’s safety, and the impossibility of her fulfilling the duties of 
matrimony in a state of dread ” In the still more recent case of Kelly 
vs. Kelly the Judges stated the law in similar terms, and granted a ju¬ 
dicial separation on the ground that, if force, whether physical or moral, 
is systematically exerted to compel the submission of a wife to such a 
degree and during such a length of time as to injure her health, and 
render a serious malady imminent., although there be no actual physical 
violence such as would justify a decree, it amounts to legal cruelty. In that 
ease, then, the Judges were careful to keep within the limits laid down 
in previous cases. The question for us to decide is whether, in this 
country, we ought to extend those limits, and to enlarge the definition 
of legal cruelty so as to allow a wife to justify her desertion of her hus¬ 
band upon grounds which in England would not amount to a justifica¬ 
tion. Alter a careful consideration of this question we have come to the 
conclusion that we ought not to do so. Native law and custom is, at 
least, as stringent as English law in regard to the duty of a wife to live 
with her husband. As the Judicial Committee say of the Mahoinedan 
law, so we would say of the Hindu law, that, on a question of what is 
legal cruelty between man and wife, it would probably not differ mate¬ 
rially from our own. Any difference there might be, would be in the 
direction of greater strictness, not of greater laxity,—at least in regard 
to the treatment of the wife by I he husband. A Hindu wife cannot, 
any move than an English wife, claim a divorce on account of merely 
her husband’s inconstancy; but she may demand a separate maintenance 
if her husband ill-treat her on account of a favoi ue wife or mistress. 
She may abandon a husband who communicates anything noxious. In 
the case of any undue chastisement, in the exercise of marital rights^ 
our Courts would probably adopt the views expressed by Sir Thomas 
Strange, though in the Presidency towns they might possibly he some¬ 
what hampered by the provisions of 21, Geo. Ill, C 70, S. 18, and 
37, Geo. HI., C. 142, S. 12. But we do not think that we should he 
justified under Hindu law, any more than under English law, in holding 
that an unfouuded imputation upon a wife's chastity, however gross an 
outrage, is by itself sufficient to constitute legal cruelty. An American 
writer refers to au old ease in Scotland where a husband publicly and 
perseveringly reproached his wife falsely with lascivious behaviour and 
immoderate lust, and in which the Commissaries of the Court of Ses- 
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sion held this a sufficient ground for a judicial separation ; but the House 
of Lords reversed the decision. The observations of this writer on this 
subject are worth quoting. “ l’he proposition ,'” he says, “ seems to be, 
on the whole, well established in England and in most of our States, that 
the harm to be apprehended must be bodily harm, in distinction from 
mental suffering. For, while it is admitted that pain of r^iud may bo 
even more severe than bodily pain, and a husband disposed to evil may 
create more misery in a sensitive and affectionate wife by a course of 
conduct addressed only to the mind, than if, in fits of anger, he were to 
inflict occasional blows upon her person ; still it is said that in such a 
ease f the Court has no scale of sensibilities by which it can gauge the 
quuutum of injury done and felt/ The rule, therefore, seems to have 
arisen, not from any notion of its inherent justice, but from the difficulty 
of practically administering the opposite rule, of regarding the mind the 
same as the body/' In this country generally, and particularly in the 
present case, in which imputations of lascivious behaviour are cast by 
both sides with equal recklessness, it would certainly be impossible to 
gauge by any scale ot sensibilities the quantum of injury done aud felt. 

As to the statement ot his intentions contained in the plaintiff's 
deposition before the Magistrate, to which reference has been made, it is 
sufficient to say that, even if it be regarded as a menace seriously intend¬ 
ed, it falls short of a justification of the first defendant’s refusal to re¬ 
turn to her husband. 

It follows that the first defendant has not, in our opinion, proved 
legal cruelty ou the part of her husband or bis relations. In a suit 
between Hindus we consider that the only safe aud practical criterion 
of cruelty is that contained in the definition which guides the English 
Courts, namely, that there must be actual violence of such a character 
as to endanger personal health or safety ; or there must be the reasonable 
apprehension of it. In a suit between Muhammadans the Privy Council 
has expressed its opinion that the same definition is applicable; and in 
the Parsi Chief Matrimonial Court of Bombay, over which I now pre¬ 
side, a similar definition was adopted at an early period ot the Court's 
existence [Fardunji vs. Kurxe/ji Dinbai , 23rd November 1869.) 

The nfext question is whether the plaintiff, having established his 
right to eompcl his wife to return to his protection, is entitled also to a 
decree against the second defendant, Narayan Bhide. The law on this 
subject is correctly stated by the Assistant Judge. Every person who 
receives a mairied woman into his house, and suffers her to continue 
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there after he has received notice from the husband not to harbour her, 
is liable to an action for damages, unless the husband has, by his cruelty 
or misconduct, forfeited his marital rights, or has turned his wife out of 
doors, or has, by some insult or ill-treatment, compelled her to leave 
him. The present plaintiff asks, not for damages, but for an injunction ; 
and he is entitled to an injunction if he has proved his case, and if tho 
conduct of the second defendant still continues to show a necessity for 
it. The Assistant Judge has found that the second defendant did har¬ 
bour the first defendant after notice from her husband; and, lookiug to 
the conduct of the second defendant throughout tho proceedings in the 
suit, we cannot entertain any doubt that he has been, and is, actively, 
aiding and abetting the first defendant in her opposition to her hus¬ 
band’s wishes. 

Our decree must be that the plaintiff is entitled to his conjugal 
rights, and that the first defendant, Yamunabai, be ordered to return 
to his protection, and that the second defendant, Narayan Bhide, do 
abstain from harbouring the first defendant, and from offering any 
obstruction to the return of the first defendant to her husband’s protec¬ 
tion. 

Having regard to the conduct of the parties, and to all the circum¬ 
stances of the ease, we think that each party should bear his and her 
costs throughout. 

We amend the decree of the Court bedow accordingly. 


SHORT NOTTS. 

FRIVY COUNCIL. 

Hindu Law — MUaJtshara—Undivided Share of Joint Family Properly — 
Succession—Decree in Suit against JVidow — Limitation—Act VIIf 
of 1859, s. 216— Disability under ss. 11 and 12, Act XIV. of 1859 
— Misjoinder—Questions of Law referred to a Full Bench. 

The limitation of one year, provided by s. 246 of Act VITI. 18 59, 
is subject, in the ease of a minor, to be modified by ss. 11 and 12 of 
Act XIV. of 1859. Tbe benefit of these latter sections is not limited 
to the period when the disability of minority has ceased, but applies also 
to tho period during which the disability continues ; and therefore, 

during the latter period, it is open to the minor to sue by his guardian, 

t 2 
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Ou the death without issue of a member of a Hindu family joint in 
estate and subject to the Mitaksbara law, bis undivided share in the 
joint family property passes to the surviving members of the joint family 
and not to his widows, and cannot be made liable for his debts uude r 
decrees obtained against his widows as his representatives.* 

Qucere, where a member of a joint Hindu family^ governed by 
the Mitakshara law, without the consent of his co-sharers, and in 
order to raise money on his own account, and not for the bene¬ 
fit of the joint family, mortgages in his life-time his undivided share 
in a portion of the joint family property, can the other members of 
the joint family, on his death, recover from the mortgagee the mort¬ 
gaged share, or any portion of it, without redeeming ? 

A suit by a surviving member of a joint Hindu family subject to 
the Mitaksbara law, to recover a moiety of the undivided share of a 
deceased member of the family in the joint family property, ought not 
to be dismissed on the ground that all the members of the family have 
not joined in bringing the suit, where it appears that the only other 
surviving member of the family has already sued for and recovered his 
moiety of the property, and disclaims all further interest, and is joined 
as a co-defendant in the suit. 

Where a Division Bench of a High Court refers a question of law 
for the consideration of the Fall Bench, and the answer of the Full 
Bench is not framed as a decree or as an interlocutory order, and an 
appeal is brought to Her Majesty in Council, it is open to the respon¬ 
dent, without a cross-appeal, to object to the correctness of the answer 
given by the Full Bench on the question of law referred. 

Vide 1, Indian Law Reports Calcutta Series, p. 226, (Appeal from Calcutta High 
Court). The 15th and 16th December 1875, and 1st February 1876—Phoolbas Koonwar ra. 
Lalla Jogeshur Sahoy. 


CALCUTTA HIGH COURT. 

Criminal Procedure Code (Act X. of 1872), s. 64 *—Power of Judge 
acting in English Department . 

An application for the transfer of a case under s. 64 of the Criminal 
Procedure Code should be made, not by letter to the English Depart¬ 
ment of the High Court, but before the Court in its judicial capacity, 
and should be supported by affidavits or affirmation in the usual way. 

Vide 1, Indian Law Reports, Calcutta Series, p. 219, (Full Bench). The 23rd March 
1876—The Queen vi. Zuhiruddin and other*. 
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BOMBAY HIGH COURT. 

Practice — Account — Commissioner’s Report—Motion to discharge or vary 

— Affidavit—Memorandum of objections — Decree — Construction — 

Notes of judgment in Deputy Registrar’s Rook. 

In moving to discharge or vary the report of the Commissioner for 
taking accounts, the right practice is to move on a memorandum of ob¬ 
jections filed in the Prothonotary’s Office, and upon the evidence taken 
by, and the proceedings before, the Commissioner, and not. on affidavits 
made for the purpose of the motion In such a motion, affidavits should 
only be filed (a) when ordered by the Court, if it desire fresh evidence; 
or [h\ by special leave of the Court for the purpose of advancing a fact 
which does not appear on the face of the proceedings before the Com¬ 
missioner. 

A note of the judgment of the Court taken by a Deputy Registrar 
cannot be consulted lor the purpose ol explaining or aiding in the con¬ 
struction of a decree. Where, therefore, a decree was, on the face of it, 
an ordinary decree in a paitnership suit, for the taking of the accounts 
between the partners in the usual way, the Court refused to allow the 
respondent to show, by rcierenee to such a note, that what the decree 
meant was that he was to be credited and his partners debited with cer¬ 
tain payments in toto, and not with their respective shares only. 

Vide 1, Indian Law Reports, Bombay Series, p. 158, (Wostropp, C. J , and Green, J.) 
The 4th March 1876. Samar Ahmed and others vs. Haji Ismail and Haji Habib. 


Award of Compensation—The Code of Criminal Procedure (Act X. of 
I872y, Section 209— Complainant. 

A karkun on the establishment of a Civil Court, entrusted with the 
execution of a writ, reported to the Court that a particular person ob¬ 
structed him in attaching property as commanded by the writ; and a 
report was thereupon made by the Court to a Magistrate, with a view 
to proceedings being taken against the obstructor. The Magistrate 
acquitted the accused and ordered the karkun to pay the accused com¬ 
pensation under Section 209 of the Criminal Procedure Code. 

Held that such last-mentioned order was wrong, the karkun not 
being a complainant within the meaning of Section 209 of the Code of 
Criminal Procedure. In such a case as the above the Subordinate Judge 
should be regarded as the complainant, and lie, having acted judicially, 
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was not liable to the penalty provided iu Section 209 of the Criminal 
Procedure Code. 

Vule 1, Indian Law Reports, Bombay Series, p. 175. (Melvill and West, J.J.) The 
23id March 1S76. In re Kenhav Lakshuian. 


BOMBAY HIGH COURT. 

The 1 6th March, 1870. 

Present : 

Mr. Justice Kemball and Mr. Justice Nanabhat Haridas. 

Laksiiman Ramciiandra* and others (Defendants) Appellants , 

versus 

Sarasvatibai (Plaintiff) Respondent. 

Maintenance—Ancestral property—Hindu law—Purchaser bond 

fide and for value. 

The maintenance of a Hindu widow is not a charge on any ancestral property in the 
hands of a bond fide purchaser from her late husband’s successors any more than the pay* 
ment of unsecured debts due by the family. 

The proposition in Ramchnrun Teioaree v. Mnssamat Jnsooda Koonwar (2, Agra, 134) 
that the liability of family property, in the hands of a purchaser, for the maintenance of a 
widow, depends on the nbdity of her husband's heir to support her, dissented from. 

Nanabhai Haridas, J.:—The respondent, Sarasvatibai, a Hindu 
widow, sued her nephew, Mahadev Narayan (not before the Court now), 
and the two appellants to recover from them Rs. 48 as her maintenance 
for 18G9-70, and to have the same declared a charge, during her life¬ 
time, upon certain ancestral property in the hands of the appellants. 

The appellants are bond fide purchasers of that, property for valu¬ 
able consideration, and the only ground on which it is sought to charge 
them with the maintenance is that they are now in possession of pro¬ 
perty, which, if it had remained undisposed of in the hands of her 
nephew, would have been liable for such maintenance. 

The plaintiff's husband, according to her own statement, appears 
to have died about forty years ago, during the life-time of his father. 
When the plaintiff's father-in-law died does not appear, nor is there 
anythiug to show when her brother-in-law, Narayan, died. But i' 
seems that the property of the family, after their death, came into 
the possession of their sole heir, Mahadev Narayan, her nephew. It 


* Vide 12, Bom, H, C, Eep., p, 69. 
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further seems thut Mahadev sold u portion of it about seven years ago 
to the first appellant, who again sold a portion thereof to the second 
appellant. 

What the occasion for the sale to the first appellant was has not been 
ascertained by the court below, though it appears from the Subordinate 
Judge’s judgment, that the sale was made to pay off “ debts,” which 
Mahadev Narayan alleged to have been <f contracted for family pur¬ 
poses.” Whether such was really the case or not, there is no ground 
whatever for purposing that it was other than a hand fide sale for valu¬ 
able consideration. 

Mahadev Narayan, among other defences, which it is not necessary 
now to refer io, contended that as in a former suit the plaintiff was de¬ 
clared entitled only to Its. 12, she could not in this suit claim more. 

The other defendants, (he appellants before us, contended that they 
were not liable at all, as they were bond fide purchasers for valuable con¬ 
sideration. 

The Subordinate Judge of Alibag, and the Assistant Judge in ap¬ 
peal, awarded the plaintiff's claim with costs, declaring her entitled, 
during her life-lime, to receive annually Its 12 from her nephew, and Rs. 
bt) from the proceeds of the property in the possession of the appellants, 
i. e., Iis. 18 from each of them. 

The question which we have, therefore, to decide in this special ap¬ 
peal is whether, under the above circumstances, the property in the pos¬ 
session of the appellants is at all liable to be charged with the plaintiff's 
maintenance. This must evidently depend upon what rights Mahadev 
Narayan and the plaintiff Sarasvalibai respectively had in the property 
before the sale of it by the former to the first appellant. If the vendor 
was absolute owner, it is clear the sale conveyed absolute ownership of 
the property to the vendee, the first appellant. But if that was not the 
case, it is equally clear that by the sale such right only passed the ven¬ 
dee as was possessed by the vendor. 

Upon the findings recorded by the lower courts, we must take it 
that the property in question was the ancestral property of Sarasvatibai's 
father-in-law i and such being the case, we must also take it that her 
husband had, from the time of his birth, a right in that property equal 
to his father's, which continued to his death, some forty years ago. In 
virtue of this right, he might have obtained a partition of that property 
from his father and other co-parceners, in which case, upon his death, 
Sarasvatibai would have succeeded to his share of it. But he died un» 
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divided, and, according to the Hindu law applicable to such cases on this 
side of India, the property vested in those co-parceners, of whom Muha- 
dev Narayan is now the sole survivor. While in his possession as such, he 
sold it to the first appellant. Unless, therefore, at the time of the sale, 
she had an interest in the property in the nature of a ehajge upon it, it 
would be difficult to bold that it did not pass absolutely to'him. 

It is contended for the respondent that she had such interest; that 
her maintenance was a “charge” on the ancestral property ; and that, 
therefore, those who have purchased it, have done so subject to such 
“ charge.” Iu support of this contention, Mr. Bhairavuath has cited 
to us several authorities, which we shall now examine to see if they es¬ 
tablish the proposition contended for. 

In Shidapa v. Parsya (S. A. 433 of 1371), decided on the 18th 
December 1872, by Sir Charles Sargent and Mr. Justice Melvill, their 
Lordships had not to decide the question raised here, and they did not 
decide it. From the judgment recorded in the case, it would appear to 
have been a suit by a Hindu widow to eject a purchaser of some family 
property, and her claim was disallowed, their Lordships observing : “ The 
plaintiff can, if so advised, bring another action for maintenance, but in 
the present suit, as she has failed to establish her claim to the property, 
we must reverse the decree of the court below, and disallow the claim.” 
In that case, if they liave expressed any opinion at all on the subject, it 
is one which rather doubts the souudness of the proposition now con¬ 
tended for since they remark: “In the present case, the defendant is 
a stranger, and the property, in respect of which the action is brought, 
would be liable (if liable at all ) only under certain circumstances, the 
existence or non-existence of which cannot be ascertained without raising 
issues foreign to the contention between the parties, &c.” 

In the case of Mussamat Golab Koomer and others v. The Collector 
of Benares and another there was no question, as in this case, be¬ 
tween a widow and a bond fide purchaser for value of ancestral properly, 
and it cannot, therefore, be said to have decided the point now raised. 
It was a case of confiscation by Government under Bengal Regulation 
XI. of 1796 of the whole property of a joint Hindu family, consisting 
of the widow and four sons of the last owner, for an offence of which 
three only of those sons were guilty, the fourth being a minor, and their 
Lordships of the Privy Council held that the confiscation did not affect 
the right of the fourth son, or of the widow to her maintenance out of 
the whole of the ancestral estate. They virtually declared liable to con- 
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fiscation by Government such portion only of the whole estate as, upon 
a partition, would have fallen to the share of those three sons; and the 
widow's right to maintenance would appear to have been tacitly conced¬ 
ed by Government, for the judgment says (p. 258) : “ Nothing was urg¬ 
ed at the bar against this right." 

In Mussumat Khuhroo Misrain v. Jhoomuck Lall Dass (a), the 
question now raised did not properly arise between the parties, and 
though there is in the judgment a dictum to the effect that the widow 
"could make the estate chargeable with it into whose hands soever it 
had fallen under the foreclosure,” no authorities are cited in support of 
the position, and it rather assumes that her claim for maintenance is in 
the nature of a “ lien” on the estate. Besides, this dictum has reference 
to the contention in argument that as the widow's claim for mainte¬ 
nance was a charge on the estate, therefore she had an interest in keep¬ 
ing the estate in the family; and, moreover, the estate was only declar¬ 
ed to be chargeable, if the widow failed in getting her maintenance from 
the members of her late husband’s family. 

The case of Ratnchandra Dikshil v. Savitribai, principally re¬ 
lied upon by the Subordinate Judge, and strongly pressed upon our at¬ 
tention by Mr. Bhairavnath, though it might at iirst sight seem to do 
so, when it lays down that “ By Hindu law the maintenance of a widow 
is a charge upon the whole estate, and, therefore, upon every part there¬ 
of,” does not in reality determine the question now before us. Whether 
her maintenance is such ” a charge” or not was not the point the Court 
was called upon to decide in that case, and we have the authority of the 
learned Judge himself, whose judgment contains those words, for saying 
that it did not decide that point; for, when in a later case, the case of 
llamchandra Dikshil v. Savitribai, was cited before him in argument as 
deciding that “ the maintenance of a Hindu widow is a charge,'' &c,, 
he observed : “ The question there was as to whether one brother could 
be sued alone, and it was held, that he could.” 

The case of Shrimali Bhagabati Dasi v. Kanailal Milter ( b) cited by 
Mr. Bhairavnath in support of his proposition, is in reality more against 
than for his client. It decides (1st) that “ as against one who takes as 
heir, a Hindu widow has a right to maintenance out of the property in 
his hands,” which, no doubt, is as good law in this Presidency as it is 
in Bengal, but which does not apply to the present case; (2ndly) that 
she also has a right to maintenance out of such property in the hands of 

(a) IS, Calc. W. Rep., 263, Cir. llul. (*) 8, Reng. L. It., 224. 
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any one who takes it with notice of her having 1 set up a claim for main¬ 
tenance against the heir”—as to the application of which to this ease it 
is sufficient to say that it has never been contended that any such claim 
had been set up by the plaintiff, or that the appellants had any notice 
of it when they purchased the property sought to be charg^l; and (3rd* 
ly) that “ by the law of Bengal she has no lien on the property for her 
maintenance against all the world irrespective of such notice.” 

The case of Prosonno Coomarsein Mozoomdar v. The Revd. B. F. X. 
Barbosa (a) does not seem to us to apply to the present case. There 
“ a charge” in the strict sense of the term having been created by will 
upon an entire estate in favour of the respondent, and a portion of such 
estate having come into the appellant's possession as purchaser, it was 
held that the person in whose favour the charge was created was at li¬ 
berty to proceed against the party in possession of any part of the estate 
subject to the charge, having such party to recoup himself by contribution 
from his co-sharers. To apply this decision to the present case, one must 
assume the very point that is sought to be established, namely, that a 
Hindu widow’s claim to maintenance is " a charge” upon the estate. 

The learned authors of the Digest of Hindu Law certainly seem 
inclined to think that it is such a charge, and that any family property 
in the hands of a purchaser should, therefore, be regarded as subject to 
it; but they do not support their opinion by any reasoning or texts 
or decided cases, to enable one to determine whether it is well founded. 

We last come to the cases of Heera Lall v. Mussumat Kousillah 
and Ram C/iurun Tewaree v. Mussumat Jasooda Koonwer also relied 
upon for the respondent. 

In the first of these cases the facts are not fully set out in the re¬ 
port ; but sufficient appears in it to enable one to guess with tolerable 
certainty what they were. It would seem that the amount of the 
widow's maintenance had been fixed at “ four rupees per month,” which 
must have been done either by a family arrangement or by a decree of 
the Court; that express mention was made of it in the sale deed, which 
also stipulated that that sum should be paid by the vendor —circum¬ 
stances pointing to the inference that the parties were dealing with each 
other upon the basis of that maintenance being actually charged on the 
property, and that the vendee was anxious to free it from the charge , 
that the widow was no party to the deed ; and that from the moment 
she came to know of it, she “ vigorously opposed the mutation of names,” 

(a) ('ale. W. E. Civ. Eol„ 253. 
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If such were the facts, the general question “ whether the widow has 
an actual lien on the property of her deceased husband, or only a right 
of action against the heir personally, who takes the property,” was by 
no means necessary to the determination of the case, and the court's 
answer to it, that “ the widow’s right is a charge on the property whioh. 
formed the estate of her husband,” stands upou no higher footing than 
a dictum. But if we have not rightly conjectured the facts, the case is 
certainly a direct authority in support of Mr. Bhairavnath’s contention, 
though it is not very clear why the court, holding as it did, and dis¬ 
missing the purchaser’s appeal, should have ordered that “[the decree 
should be executed first against the heir Madho Singh” (who was not a 
party to the appeal) “ and if he fails to pay it, then against the other 
defendant,” the purchaser. If the widow’s right was “ a charge,” why 
was she not to be at liberty to realize it out of such property in the first 
instance, she preferring so to do ? 

In the other case of Ram Churun Tewaree v. Mussumat Jasooda 
Koonwer the doctrine of the widow’s maintenance beino “a charge’* 
on the estate was sought, but in vain, to be carried to its logical conse¬ 
quence. The respondent, under Section 348 of the Civil Procedure 
Code, objected that “ she should be permitted to enforce her claim 
against the property purchased by the appellant in the first instance, 
and not, as the Principal Sadar Amin had decided, after unsuccessfully 
endeavouring to enforce it” against her husband’s heirs and their pro¬ 
perty. The objection, however, was disallowed, although it had been 
held that the appellant had purchased the property in execution of a 
decree in his own favour which the heirs, in collusion with him, had 
allowed to pass against themselves. This case lays down that property 
in the hands even of a collusive purchaser is not liable, except under 
certain circumstances ; and that the widow should prooeed in the first 
instance against the heirs and their property. According to this deci¬ 
sion, whether a widow’s maintenance in a given case is or is not a 
charge upon family property in the bands of a purchaser, must depend 
upon whether her husband’s heirs are or are not able to support her 
—a proposition which appears to us to be unsupported by reason or au¬ 
thority. If her maintenance is really u a oharge" upon the alienated 
property, it is not easy to perceive how it can cease to be so by the fact 
of the heirs having property which may be their own acquisition, nor, if 
at the time of the alienation the property does not pass to the alienee 
burdened with any such charge, how one can well be imposed upon it 

z 2 
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subsequently, merely because the heirs happen at the time to have no 
property, which may be the result of their own improvidence. 

These authorities, then, do not seem to us to establish that the 
maintenance of a Hindu widow is a charge on any such property in the 
hands of a bond fide purchaser from her late husband's successors, and 
one of them at all events is certainly an authority the other way. (a) 

The texts, which relate to maintenance, occurring in the principal 
works of authority on this side of India, lay down generally that 
he who inherits a person’s property is bound to maintain those whom 
that person was himself bound to maintain. But it will be seen, 
that similar texts also enjoin upon him “ the payment of debts" 
“the initiation of the uninitiated as well as “ the marriage of the un¬ 
married members of the family", and the performance of certain cere¬ 
monies for the spiritual benefit of that person, and all these are, in Eng¬ 
lish works on Hindu law, spoken of as “ charges on the inheritance" no 
less than the maintenance of the dependent members of his family. If 
the latter, therefore, is “ a charge" on the inheritance, it is so in no 
other sense than that in which the former are so. 

Now it has been held both in Bengal and here that a creditor can¬ 
not follow the assets of a deceased Hindu into the hands of a bond fide 
purchaser for valuable consideration. See Sunbassapa v. Moodkapa , 
Naroo lluree v. Konheir-Munohir , Jamiyatram Jlamchandra v. Par - 
bhudas Hathi, and Uunopoorna Dassia v. Gunga JNarain Paul, [b) 

It is indeed laid down in a work of great authority that “ debts 
follow the assets into whosesoever hands they come", but, as observed by 
Westropp, C. J., in Jamiyatram Jlamchundra v. Parbhudas Hathi , the 
proposition is “ too broadly stated," and is not warranted by the autho¬ 
rities upon which it is based. 

If, then, property in the hands of a bond fide purchaser cannot be 
pursued by a creditor of the deceased proprietor, it is difficult to see how 
the case of a widow, whom he was legally bound to maintain, no less 
than he was to pay his debts, is to be distinguished. What is there to 
render such property liable in the one case and not in the other ? 

Moreover, it is difficult to understand when this “ charge on the 
inheritance” is said to attach to the family property. The duty of 
maintaining a female legally rests with her husband from the moment 
of her marriage. No distinction is drawn in the Shastras between wives 
and widows ; if, then, her right to maintenance becomes a charge from 

(a) 8, Bang. L. R„ 22f. 


(6) 2, Calc. W. R. Civ. Rul. 2»0. 
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the momeut of marriage, every alienation made subsequently is subjec t 
to such burden—a liability capable of being enforced at any time when 
the wife or the widow is unable to obtain maintenance from her relatives. 

We must, therefore, reverse the decrees of the lower courts so far 
as they affect the special appellants, or the property in their hands as 
purchasers. The sum of Rs. 12, which the plaintiff* will receive under 
those decrees from her nephew Muhadev Narayan may not be sufficient 
for her maintenance; but, inasmuch as she has chosen not to appeal 
against them, and inasmuch as he, Mahadev Narayan, is not before us, 
we are unable to inquire into, or order any inquiry into, the sufficiency 
or suitableness of that allowance ; and as the special appellants were im¬ 
properly made parties to this suit, we think they are entitled to their 
costs throughout. 


BOMBAY HIGH COURT. 

The 17 th Nor ember, 1873. 

Present : 

Mr. Justice Woatropp, Chief Justice, and Mr. Justice Pinhey. 

Gulabchand Manikciiand* ( Appellant ,) 
versus 

Diiondi Valad Biiau ( Respondent .) 

Mortgage—Pendente lite. 

The rule 'pendente lite nihil innovdur is in force in British India. 

Therefore, where the owner of a house, during the pendency of a suit by an unregistered 
mortgagee for foreclosure and sato, mortgaged the same house by a registered mortgage to 
another person, it was held that the last mentioned mortgagee had no title os against tho 
purchaser under a decree for salo in tho suit, although such purchaser was the plaintiff in 
the suit. 

A grantee or vendee of tho defendant, becoming such during the pendency of the suit, 
need not to be made a party to the suit, and, inasmuch os the first above-mentioned rule 
does not rest upon the equitable doctrines as to notice, it is a matter of indifference whether 
or not, at the time of his becoming grantee or vendee, he had actual notice of the existence 
of the suit. 

Westropp, C. J.:—In this case, Sakbu, the widow of Tukaram, and 
Dhondu, the son of Tukaram, by deed, dated the 10th November 1866, 
mortgaged a house, for Rs 15, to Gulabchand Manikciiand, the defen¬ 
dant in this suit and present special appellant, who instituted, on tho 
8th July 1869, against those mortgagors and a third party, a suit for 


* Vide 11, Bom. H, C, Rep., p. 61. 
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the enforcement of his mortgage, which instrument has never been re¬ 
gistered. On the 26th of October 1869, he obtained a decree for the 
amount due to him, viz., Us. 30, principal and interest, and Rs. 11 costs, 
and that decree contained a direction that the house, the subject of the 
mortgage, should, in default of payment by the mortgagors of the 
amount decreed, be sold in satisfaction of the sum so found due on the 
mortgage for principal, iuterest, and costs. That amount not having 
been paid, the house was, on the 25th July 1870, sold by the Court, in 
pursuance of the decree, to Gulabchaud Manikchand, who himself be¬ 
came the purchaser, and it is admitted that, as such, he was then put 
into possession of the house. The present plaintiff and respondent, 
Dhondi valad Bhau Patil, claims under Exhibit No. 3, which is a mort¬ 
gage of the same house to him for the sum of Rs. 251, executed by 
Sakhu and Dhondu Tukaram, on the 26th of July 1869, and registered 
on the same day. It is admitted that the consideration for that mort¬ 
gage consisted of an unregistered mortgage bond, dated 3rd May 
1868, of the same house for the sum of Rs. 99 (Exhibit 25), and of two 
ordinary money bonds of the same date, which, in the aggregate, to¬ 
gether with the mortgage bond for Rs. 99, amounted to Rs. 216. 
That sum together with interest amounted to Rs. 251, then said to be 
due, and it is admitted that no fresh advance or new consideration was 
given for the registered mortgage bond of the 26th July 1869. 

Under these circumstances, the present plaintiff, Dhondi valad 
Bhau Patil, instituted this suit against Sakhu, Dhondu, and Gulabchand 
to recover the amount of the registered mortgage (Exhibit No. 3), or 
to be put into possession of the house. 

The defendant, Gulabchand, relied on the priority of his unregis¬ 
tered mortgage of the 10th November 1866, on the decree made in the 
suit which was instituted by him on that mortgage before the execution 
of the registered mortgage to the plaintiff, and on his purchase under 
that decree. 

The Subordinate Judge and the Assistant Judge have respectively 
decreed in favour of the plaintiff; the Assistant Judge saying that both 
defendant Gnlabchand’s unregistered mortgage of 1866 and plaintiff's 
registered mortgage of 1869 were without possession, and that, as re¬ 
garded the plaintiff's mortgage, its registration cured that defect. 

The defendant, Gulabchand, has made a special appeal to this 
Court, and we do not think that the right view of this case has been 
taken in the Courts below. Those Courts do not seen to have had suffi- 
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cient regard to the circumstance that the registered mortgage, on which 
the plaintiff relies, was executed subsequently to the institution of the 
suit of Qulabehand, or to have attended to the rule, which prevails as 
well at law as in equity, as to transactions entered into during the pen¬ 
dency of litigation, or to the kindred provisions of Sec. 223 of the Civil 
Procedure Code. The plaintiff could not, as against Gulabohand, rely 
on the unregistered mortgage of the 3rd May 1868 to him, inasmuch as 
it was puisne in date to the unregistered mortgage of the 10th Novem¬ 
ber 1866 to Gulabchand, and, as to registration, stood in no better 
position. 

The plaintiff's registered mortgage of the 26th July 1809, was exe¬ 
cuted during the pendency of Gulabchand's suit against the*mortgagors, 
which commenced upon the 8th July 1869, and must, therefore, whether 
the plaintiff did or did not give valuable consideration for that mort¬ 
gage, and whether he had or had not, at the time of the execution of 
that mortgage, any knowledge of the existence of Gulabchand's suit, be 
regarded as subject to the decree which might be pronounced in that 
suit. This is so as well in England as in India. 

The rule is pendente lite nihil innovetur. It is a rule which does 
not rest on the equitable doctrine as to notice, although in some of tl^e 
authorities it has been rested upon that doctrine. The better opinion 
is that it rests upon the inability of the defendant to give, as against 
the plaintiff, a title during the existence of a suit brought to euforce a 
specific lien against or purchase of the property. Sir Thomas Plumer, 
M. R., in Metcalfe v. Pulvertoft said that “ the true interpretation of 
this rule is, that the conveyance does not vary the rights of the parties 
in the suit ; that it # gives no better right, having no effect with refer¬ 
ence to any beneficial result against the plaintiff in that suit; and it is 
very reasonable that the litigating parties should be exempted from the 
necessity of taking notice of a title, acquired under such circumstances. 
With regard to them it is as if it had never existed: otherwise suits 
would be interminable; if one party pending the suit could by con¬ 
veying to others create a necessity for introducing new parties. The 
voluntary act, therefore, of the defendant conveying to another, cannot 
vary the situation or affect the right of the plaintiff.” The same views 
were still more forcibly inculcated in Bellamy v. Sabine by Lord Cran- 
wortb and Lord Justice Turner. In England the rule has, of late, been 
narrowed by the Stat. 2 Vic., C. 11, which enacts that a lit pendens, 
unless duly registered, shall not affect a purchaser without express no- 
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tice. There is not any similar enactment in British India. The rule, 
as it existed in England before the State. 2 Vic., C. 11, prevails here: 
Kasim Shaw v. Unnoda/tersaud Chatterji and 7, Calc. W. R., 225, Civ. 
Rul.; Calc W. R. Special Number for 1864, F. B., 40» 7, Mad. H. C. 
Rep., 104. Sec. 228 of Act VIII. of 1859 is founded upoy that rule. 

It follows hence that, even upon the assumption that the present 
plaintiff had given valuable consideration for his mortgage of the 26th 
July 1869, and that he had not any notice either of the defendant 
Gulabchand’s earlier mortgage of the 10th November 1866, or of bis 
suit of the 8th July 1869 to enforce that mortgage, the defendant Gu¬ 
labchand’s title, as purchaser in that suit, must prevail against, and is 
paramount fp, the plaintiff's title as mortgagee. The registration of the 
plaintiff's mortgage cannot affect the rule that he, who accepts a special 
lien or purchases from a defendant pendente life, does so subject to the 
decree which may be made in the suit which is pending. 

But we cannot take so favourable a view of the facts of the plain¬ 
tiff’s ease as above assumed. It is admitted that there was not any 
new consideration given by the plaintiff to Sakhuaud Dhondu Tukaram 
for the registered mortgage of the 26th July 1869, the consideration for 
which was only the money remaining due, upon the plaintiff’s unregis¬ 
tered mortgage of 1868 and the two money bonds, for principal and 
interest, all of which securities were of later date than that of the un¬ 
registered mortgage to Gulabchand. We regard the giving and tak¬ 
ing of the registered mortgage as a collusive act on the part of Saklm, 
Dhondu Tukaram, and the plaintiff for the purpose of conferring a 
technical priority upon the plaintiff’s claims. We have no doubt that 
the plaintiff was then well aware of Gulabchand’s mortgage and of his 
suit. The plaintiff will now, we trust, perceive how much a better 
course it would have been for him to have redeemed the property, as 
he might have done before the judicial sale to Gulabchand, the prior 
mortgagee* by payment of the moderate sum of Rs. 41 for principal, in¬ 
terest, and costs, than to have resorted to the illusory and abortive 
attempt to gain priority over him and so get rid of his claim altogether. 

There is a further difficulty iu the path of the plaintiff, who has no 
document on which he has any pretence for relying against Gulabuhand 
except the registered mortgage of the 26th July 1869. It was contend¬ 
ed for Gulabchand that the mortgage of 1869, being, on the face of it, 
for a consideration exceeding Rs. 100, does not fall within Sec. 50 of 
Act XX. of 1866, which, it is said, provides for the priority‘only, over 
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reeled that ten of the witnesses who had been examined in the ease be¬ 
fore him, including Ram Ghulam and Gala Mai, should be tried by the 
Magistrate of the District on a charge of giving false evidence. On re¬ 
ceipt of the Judge’s order, Mr. Harrison, the Magistrate, transferred the 
case to Mr. Watts-, the Joint Magistrate, who had madetthe commit¬ 
ment in the grievous hurt case to the Sessions Court. In the course of 
his investigation for that commitment. Jagat Mai had been examined as 
a witness, and had then, in Mr. Watts’ opinion, given false evidence, 
and Mr. Watts, having represented this state ot things to the Magis¬ 
trate, received sanction for Jagat Mai being included in the proceedings 
directed bv the Judge under s. I'J3. Mr. Watts having concluded the 
inquiry committed the whole eleven accused for trial before himself, and 
convicted Ram Glmlam, Gala Mai, and Jagat Mai, and another (defer¬ 
ring judgment as regards the remaining seven). There was an appeal 
to the Judge, but the result was its dismissal by him. 

Hum Gbolam, Gula Mai, and Jagat Mai now apply to this Court 
in revision, urging that Mr. Watts had no jurisdiction to try and con¬ 
vict them, because, according to the terms of s. 471 of the Criminal 
Procedure Code, he should have sent the ease to another competent Ma¬ 
gistrate. Phis, however, is a clearly mistakeu view of the law, Mr. 
Watts being fully competent for all be did. The only ease where a 
Criminal Court cannot, itself try is that described in s. 473, which re¬ 
lates exclusive!}’ to contempts of Court. Here the charge was not for 
a contempt, but under s. lDo for false swearing. The conviction and 
sentence in the case of the three applicants arc approved and confirmed, 
and their application to this Court is refused. 

CALCUTTA HIGH COURT. 

The 2nd March, 1870. 

Present : 

Mr. Justice L. S. Jackson arid Mr. Justice McDonell. 

Hurry won un Shaha * (Defendant) Appellant , 
versus 

Shonatun Shaha (Plaintiff) Respondent. 

Hindu Law — Inheritance — Stridhan. 

Wth respect to property given to a woman after her marriage by her husband's father’s 
Sister's son, the biother, tnotbor, and father are preferable heirs to the husband. 


VUi« 1, Indian Law, Reports, Calcutta Serb's n. 275. 
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Jackson, J. —The questiou which we have been ealled upon to con¬ 
sider in this special appeal is whether the plaintiff has any right to J 
maintain the present suit as the right heir, under the Hindu law, to tho 
property which is claimed in this suit. That property was given to the 
deceased wife of the plaintiff after their marriage and during the conti" 
nuance of the marriage state by the husband’s father's sister’s son. It 
is admitted that this property was the slridhan of the deceased wife, and 
that the plaintiff claims it as being preferable heir to such property on her 
decease. This was a matter objected to by the defendant in his written 
statement. 

********* *-x * * 

# 

I think wc are bound to decide the case entirely upon the authority 
of the Dayabhaga, and if we can satisfy ourselves as to the meaning of 
the author of the Dayabhaga on this question, it will he unnecessary to 
go to any inferior authority. But we have tlu: express authority of 
Jimuta Vahana himself. Tn Chap. IV Sec. iii,, the question of suc¬ 
cession to the separate property of a childless woman is fully discussed, 
and we find that the author, after propounding the text of Yajuvaval- 
kya in the second verse of that section, goes on, and in the fourth verse, 
says:— f ‘3t is not right to interpret the text as signifying that any 
property of whatever amount which belongs to a woman married by any 
of those ceremonies termed Brahma, &c , whether received by her before 
or after her nuptials, devolves wholly on her husband by her demise 
he goes on to give reasons for that, and then we find it stated in the 
1 Ofli verse of tho same chapter and the same section ; " But wealth re¬ 
ceived by a woman alter her marriage, from the family of her father, of 
her mother, or of her husband, goes to her brut hers (not to her husband), 
as Yajuyavulkva declares, that which has been giveu to her by her 
kindred, as well as her fee or giatuity, and an\thing bestowed after 
marriage, her kinsmen take, if she die without issueand after the 
brother there is no doubt, that, where the husband docs not first take, 
the mother and the father come in between. The husband, therefore, 
in such a case would not be the heir, if the text applies, until after . 
brother, mother, and father. The questiou is whether4>he text applies 
to this case. It seems to me that it very clearly does. The property " 
in dispute is undoubtedly wealth received by a woman after her marriage, 
and it was received, not from the family other father, or of her mother, 1 
but from the family of her husband. That the expression “ family of 
her husband/ 1 includes the degree of kindred iu which the donor of this 

A A 2 
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property stood to the deceased woman I have uo doubt. The question 
was raised before us to-day whether such a relatiou could be properly 
called sapinda. It is not necessary that we should decide that point, 
but we think that the “ family of the husband" is a term wide enough 
to include this kind of relation, aud it appears to us thaj, if the Subor¬ 
dinate Judge, in deciding this appeal, had looked carefully to the very 
author to whom he does refer, he would have found ample authority so 
far as the book* itself goes for not coming to tbe conclusion that he 
arrives at. lie appears to have referred to text 473, which is at page 
722 of the second edition of the book ; but if lie bad referred to tbe pre¬ 
ceding texts, 470 and 471, he would have found what vis now decide 
set out very fully, and moreover in the tabic of succession set out at 
page 733 we liml that the order of succession to property given bv the 
parents before marriage or les towed after marriage, is, first, tbe brother, 
second tbe mother, third tbe father, and fourth the husband. Pages 712 
and 720 are here referred to us, showing what was meant by the words 
“ bestowed after marriage," aud the explanation is given under tbe 
third branch of vyavast.hu 470, which says :—“ Wealth received by a 
woman after her marriage, from the family of her father or mother or of 
her husband, goes to. her brotheis." A great deal lias been *oug ¥ ^ 
be made of tbe language of the Dayakrama Sangraha and Dayatattwa 
upon this point, but it seems to us that the contention so raised is based 
entirely upon the very concise language used in some places by the 
authors of those two books who, when they mean to designate a parti¬ 
cular class of persons, use the person who heads the class to designate 
the whole. We are reminded by Baboo Mohinee Molmn Roy, who ar¬ 
gued this case for the appellant, of the careful explanation given of this 
very matter by my late colleague, Dwarkanath MiUer, J , in the very 
able judgment which he delivered in the case of Jmhonath Sircar vs. 
Jin-taunt Coomar Hog C/mwdrg, (11., B. L. It., 28G), a judgment to which 
I was a party, and in which I at the time entirely concurred. For these 
reasons we think that in this ease the plaintiff is not the next heir, and 
therefore the Subordinate Judge has come to an erroneous decision on 
the point of fiindu law involved, and that his judgment must be set 
aside, and the plaintiff’s suit dismissed with costs. 

I am bound to say that, as far as we have been able to judge, it 
seems to us that it is a suit which* in every way deserves to be dismissed 
on the merits. I should observe that the contention that the douor of 

1> Yyuvaiiha JJarpanu. 
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this property is not a member of the husband’s family involves the con¬ 
tention that he was a stranger, and this is contrary to the admitted fact 
that the property was stridhun. 

CALCUTTA HIGH COULIT. 

The 28 th March, 1876. 

Present : 

Before Mr. Justice Macpkenon, Mr. Justice Mark by, and Mr, Justice Morris 
Mon Esn Mistree* and another, Petitioners, 

Criminal Procedure Code (Act X of 1872), ss 291, 295, 296, and 297— 

Order of Discharge under s. 215 —Revival of Proceedings. 

An order of a District Magistrate, directing the revival of certain criminal proceedings 
against the petitioners uln> hail been discharged under s. 215 of the Criminal Procedure 
Code by a Subordinate Magistrate after evidence bad been gone into, quashed as illegal 
and ultra virei. 

As the ease was one of improper discharge and caine before the Magistrate under s. 
295 of the Criminal Procedure Code, the proper and only course for him was to report it for 
eiders to the High Couit, which, if of opinion that the accused wero improperly discharged, 
might, under s, 297, Lave directed a retrial 

In Hi is cate one Gopal Mala charged the petitioners with causing) 
hurt to him. The Magistrate who heard the evidence tor the prosecu¬ 
tion and called upon the petitioners for their defence, having been re¬ 
lieved in his ofTictf by another Magistrate, the latter refused to decide 
the case on the evidence taken before his predecessor, and heard the case 
de novo, but disbelieving- the evidence for the prosecution, discharged 
the petitioners. The prosecutor, thereupon applied to the District Ma¬ 
gistrate, praying for a revival of the ease, on the ground that all his 
witnesses were not examined. The District Magistrate ordered the re¬ 
vival of the ease, holding that “ as the ease was one triable under Chap¬ 
ter XVII. of the Criminal Procedure Code, the order for the discharge 
of the accused persons should not have been passed without hearing all ■■ 
the witnesses for the prosecution,” aud being- also of opinion that no. 
reference to the High Court was necessary, inasmuch as a discharge under, 
g. 215 wus not equivalent to an acquittal, aud did not bar a fresh en- . 
quiry into the same facts. He accordingly directed the Joint 
trate to proceed afresh with the case against the petitioners und©^.;) 
Chapter XVII. of the Criminal Procedure Code. The petitioners apa, 

______ _ _ _ 

* Vide 1, Ifldiaa Law Jtfeports, Calcutta Scries, p. 282. 
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plied to the High Court lo have the order quashed as illegal aud made 
without jurisdiction. 

Macpuerson, J.—It seems to us to be clear that this case came before 
the Magistrate of the 24-Pergunnas under s. 295 of the Criminal Pro¬ 
cedure Code, and that it was in the first instance dealt with by the Ma¬ 
gistrate under that section. That being so, his proper anti only course 
was to proceed under s. 296, to report the case for orders to the High 
Court, which (under s. 297) might have ordered the accused persons to 
be tried, if of opinion that they had been improperly discharged. 

A case (re Sit/j/a bin Satya) quoted by Mr. Prinsep in bis latest 
edition of the Criminal Procedure Code, as having been decided by the 
Bombay High Court, has been referred to as showing that the Magis¬ 
trate was right in the course be adopted. But that case is not reported 
in t ho regular reports of the Bombay High Court: nor have we been 
able to find any report of it. The full facts with which the Bombay 
Court had to deal are not before us, and we are unable to say how far 
the Court may really have gone. The note we have of this decision is 
therefore of little value ; and, taking it as it stands, we are not prepared 
to agree with it as regards eases corning before the Magistrate under 
s. 295. 

Dealiug with the matter under ss. 294 and 297, we think there is 
material error in the Magistrate’s proceeding, and that his order, direct¬ 
ing the Joint Magistrate to entertain the fresh corn plaint now made and 

, * 

all the subsequent proceedings, ought to be quashed. 

Whatever may have led to the various delays which have occurred 
in the prosecution of this case since the 21si of July 1875, there is no 
doubt that every great and unfortunate delays have taken place. It is, 
as a rule, most unfair and undcsireahle in every way to order an accused 
person to bo tried over and over again for the same offence, unless under 
very peculiar circumstances. In the present instance there is notbiug 
peculiar in the circumstances to warrant a third trial: and it seems to 
U8 wrong and improper (within the meaning of s 294) that an order 
should be made directing the prosecution to be now recommenced. 

The order of the 10th of February aud all the subsequent proceed¬ 
ings are quashed. 
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SHORT NOTES. 

PRIVY COUNCIL. 

Adoption—Suit to set aside—Infant Marriage—Presumption as to Age 
—Power of Minor to gi<e permission to adopt—Regs X of 1798, 
s. 33, and XXVJ. of 1793, s, 2— Minor under Court of Wards— 
Onus probandi — Estoppel. 

The foundation ior infant marriages among Hindus is the re- 
Jigsaws obligation which is supposed to lie on parents to provide for 
a (laughter, so soon as she is tanatnra riro , a husband capable of pro¬ 
creating children; the custom being that when that peiiod arrives, 
the infant wile permanently quits her father's house, to which she had 
returned after the celebration of the marriage ceremouv, for that of 
her husband. The presumption, therefore, is, that the husband, when 
called upon to receive his wife for permanent cu-liubitution, had at¬ 
tained the full age of adolescence and also the age which the law fixes 
as that of discretion. 

According to the Hindu law prevalent in Bengal, a lad of the age 
of fifteen is regarded as having attained the ago of discretion, and as 
competent to adopt, or to give authority to adopt, a son. 

Bauble.— The operation of s 33, Hog. X. of 1793. which, read to* 

A 

gether with s. 2, Reg. XXIVI. of 1793, prohibits a landholder under 
the age of eighteen from making an adoption without the consent of the 
Court of Wards, is confined to persons who are under the guardianship 
of the Court of Wards. 

Quare, whether a decree in favour of the adoption passed in a suit 
by a reversioner to set aside an adoption is binding on any reversioner 
except the plaintiff; and whether a decision in such a suit adverse to 
the adoption would bind the adopted son as between himself aud any 
other than the plaintiff? 

Vide 1, Indian Law Reports, Calcutta Seiies, 289 —(Appeal from Calcutta High Court.) 
The Stb, 9th and 10th February 1876—Jumoona Dassya vs. Bamasoonduri Lossy a. 
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Jurisdiction—Suit for Land — Letters Patent , 1865, Cl. 12— Deed of 
Trust giving Trustees Power of Sale of Land, in the Mofussil—Suit 
by Creditor to have Trusts carried out. 

M and L were the joint absolute owners of certain land in the 
Mofussil, M having a 14-anna share, and L the remaining 2-auna 
share therein. During the abseuce of L in England, M executed, on 
behalf of himself and L, a deed of assignment of the whole of the pro¬ 
perty to trustees, for the benefit of the creditors of the estate, which 
was heavily encumbered, on trust to sell the land and distribute the 
assets to the creditors. The trusties^|ccepted the trust, but difficulties 
afterwards arose in carrying them out. A suit was thereupon instituted 
by the plaintiff, a creditor, on behalf of himself and the other creditors, 
the plaint in which alleged that the trustees were desirous of being dis¬ 
charged, and prayed that the trusts might be carried into effect ; that 
the trustees might be removed; and that a Receiver might be appointed 
to carry out the trusts. To this suit the trustees and M and L were 
made defendants. L, who was in England, denied any power in M to 
execute the deed on his behalf, the trustees and M were personally subject 
to the jurisdiction. Held per Pjijcak, J., in the Court below, that the 
plaint disclosed a good cause of action, as the Court, if it had jurisdic¬ 
tion, would have power to make a declaration binding against L as to 
the validity of the deed of trust, to appoint a Receiver of the estate, 
and to direct a sale which would be binding on M and Lj but that 
the suit being one “ for land” within the meaning of clause 12 of the 
Letters Patent the Court had no jurisdiction to try it. . 

Held on appeal that the suit, baviDg for its object to compel a sale 
of the whole of the land, including L's share the title to which was 
disputed, was a “suit for land” within the meaning of cl. 12 of the 
Letters Patent, and that the Court had no jurisdiction to try it. 

Vide 1, Indian Law Reports, Calcutta Series, p. 249—(Sir Richard Gartb, Kt., C. J., 
and Pontifex, J.) The 29th and 80th March aud 2nd May 1876. The Delhi and London 
Bank, vt. Wordie and others. 


Damages, Measure of-—Action for Breach of Contract—Collateral Contract. 

The defendant entered into a contraet with ttm plaintiffs to pur¬ 
chase from them a quantity of gunny bags, of whiish the defendant was 
to take delivery at certain stated times, On failure by the defendanfj 
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to take delivery, the plaintiff's brought a suit fur breach of the contract, 
estimatin'' the damages at the difference between the contract price and 
the market prices on the days when the defendant outfit to have taken 
delivery. It was proved that the plaintiffs never had the goods in their 
possession, but that they could have obtained them under a contract 
they had with a third person, and it was found that the plaintiffs were 
ready and willing 1 to deliver them at the time contracted for. The 
Lower Court held that the measure of damages was the difference be¬ 
tween the contract price of the bags, and the amount which it cost the 
plaintiffs under their collateral contract to procure and deliver them. 
Held, reversing 1 the decision of' the Onmt below, that the proper measure 
of damages was the difference between the contract price and the market 
prices at the dates of failure by the defendant to lake delivery. 

Viijp 1, Indian Law Reports, (’alculta Butins, p. 20L (Sir It'uhanl Cartli, Kt , C. .T. 
and PontilVx, .1). Tim loth Match and 2nd May 1870—Cohen and another vs. Cat-sim Nana. 


Criminal Procedure Code (Ac/ X. of 1S72), s. 272— Arrest pending 
Appeal. 

In an appeal under s. 272 of Act Y. of 1872, the High Court has 
power to order the accused to be arrested peudin >■ the appeal. 

Vide 1, Indian Law Reports, Calcutta Hi tiec p 2S1, (Macpltcr.on and Mortis, JJ.) 
The Queen vs. Gohiu Tew at i and another. 


Husband and Wife.—Married Woman’s Property Act [III. of L87tJ, 
ss. 7 and &—Succession Act (X. of \ 80 b ■, s. 4- - Action for Trover—li fe 
against Husband. 

The plaintiff was, at the time of hot 1 marriage in 1870, possessed in 
her own right of certain articles of household furniture, given to her by 
her mother. Since January I8?b she bad lived sepal ate from her husband, 
but the furniture remained in bis house. In February 187b, her hus¬ 
band mortgaged the property to lb without the plaintiff's knowledge or 
consent. In June 187b, one KCB, a creditor, obtained a decree 
against the husband and B, m execution of which lie seized the furniture 
as the property of the husband, and it remained in Court subject to the 
seizure. Tn July 187 5, the plain till' instituted a suit in her own name 
in trover to recover the articles of furniture or their value from her hus¬ 
band, on the ground that they were her separate property, and in 
August 1875, she preferred a claim in her own namo to the property un¬ 
it B 
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der s. 88 of Act IX. of 1850. It was found on the facts that the furni¬ 
ture was the property of the plaintiff. The husband and wife were per¬ 
sons subject to the provisions of the Succession Act, s. 4, and the Mar¬ 
ried Woman’s Property Act, 1874. 

Held that, under s. 7 of the latter Act, the suit wap maintainable 

« 

against the husband. 

Held also, that the judgment for the plaintiff in the suit, to re¬ 
cover the furniture or its value from the husband, could not, without 
satisfaction, have the effect of vesting the property in the husband from 
the time of the conversion, and therefore the claim under Act IX. of 
1850 was also maintainable. 

Vide 1, Indian Law Reports, Calcutta Series, p. 285, (Sir Richard Garth, Kt., Chief 
Justice, and Pontifex, J.) The 16th May 1876—Harris vs. Harris—Harris vs. Koylau 
Chunder Baudopadhia. 


BOMBAY HIGH COURT. 

Hindu Law—Inheritance — Blindness—Disqualification to inherit. 

According to the Hindu law, as prevailing in the Bombay Presi¬ 
dency, blindness, to cause exclusion from inheritance, must be congeni¬ 
tal. 

Therefore where the widow of a childless intestate, though proved 
to have been totally blind for some years before the death of her bus- 
band, was admitted not to have been born bind. 

Held that such bliudness did not prevent her from her inheriting 
the property of her husband on his decease. 

Vide 1, Indian Law Reports, Bombay Series, 177 (Westropp, C. J., and Sargent, J.) 
The 25th March 1876—Murarji Gokuldaa and others vs. Parvatibai. 


Pensions Act XXIII. of J871—“ Toda-Gras”—Decree before the dale 

of the Act. 

“ Toda-GrasP hales are within the scope of the Pensions Act XXIII. 
of 1871 ; and a suit in respect of them cannot be instituted without the 
certificate required by Section 6 of the Act. 

Where a mortgagee of such hah bad, before the date on which the 
Act came into operation, obtained a decree for the recovery of his mort¬ 
gage debt from the mortgaged hah and from the mortgagor personally, 
and a fresh suit was necessary to enforce execution of that decree against 
those hah , 
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Held that the Act did not apply to such fresh suit. 

Semble that the word “ right” in Section 3 of Act XXIII. of 1871 
is equivalent to the word hak in its restricted sense of “ allowance” or 
“ fee.” 

“ To da- Gras” haks are thus described by the Judicial Committee of 
the Privy Council in Maharana Fatesangji vs Desai Kallianrayaji (10, 
Bom. H. C. Rep., 281) : “ It is sufficient to state that these annual pay¬ 
ments, though originally exacted by the Grasias from the village com¬ 
munities in certain territories in the west of India by violence and 
wrong, and in the nature of black-mail, had, when those territories fell 
under British rule, acquired by long usage a quasi-legal character as 
customary annual payments; and that as such they were recognized by 
the British Government, which took upon itself the payment of such of 
them as were previously payable by villages paying revenue.” 

Vide 1, Indian Law Reports, Bombay Series, p. 203. (Melvill and Kemball, JJ.) The 
27th March 1876—Parbliudas Rayaji and another va. MoUram Kalyandas. 


Miras — Razinama—Abandonment of miras right — Ejectment. 

A Mirasdar who has given in a razinama is entitled to eject the 
tenant put in possession of his miras lands by the Collector, provided he 
sue within the period of limitation, and the razinama contain no stipula¬ 
tion whereby he expressly abandons bis miras rights. 

Vide 1, Indian Law Reports, Bombay Series, p. 208, (Warden and Gibbs, JJ.) The 
6th August 1868—Joti Bhimrav ns. Balu Bin Bapuji and another. 


Registration — Memorandum — Receipt—Section 17 {Clauses 2 and 3) 
and Section 49 of Act XX. and Act. VIII. of 1871 — Evidence — 

Practice—Special Appeal—Point not taken in either of the Lower Courts. 

A document purporting to have been passed by a mortgagee to his 
mortgagor and reciting the demand of the former for re-payment of his 
mortgage money before the due date of the mortgage, and the com¬ 
pliance with that demand by the latter by means of a fresh loan upon a 
second mortgage of the same property, and reciting also the fact of the 
delivery of possession of the property by the original to the second mort¬ 
gagee ; and purporting, in conclusion, to contain a declaration by the 
original mortgagee that nothing remained due to him in respect of his 
mortgage, is a document which, under Clauses 2 and 3 of Section 17 
of Act XX. of 1866 as well as under Clauses 2 and 8 of Section 17 of 

b b 2 
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Act VILJ. of 1871, requires registration, and, if unregistered, is by Sec¬ 
tion 19 of the same two Acts inadmissible as evidence of any transac¬ 
tion affecting any property comprised therein. 

The fact of the extinction of the original mortgagee’s lien may, 
however, be proved by other documentary or proper oral j>videuee. 

A pain not taken in either of the Lower Courts was disallowed as 
being too late when taken for the first time at the hearing of the special 
appeal. 

Vide 1, Indian Law Reports, Bombay Reiies, p, 197, (Weslropp, C. J. and West, J.) 
Thu 16th March 1876— Mahadaji vs. Vyankaji Goviml. 


Registration Art VITI. of 1871, Section 17, Clauses 2 and 3 ; Section 18, 
Clause 7 —Acknowledgment of receipt of consideration. 

J. T. passed a writing to V., under date the 28th April 1874, sti¬ 
pulating that the deed of sale of J. TVs bungalow to Vfor Its. 4,300, 
which was to have been made that day, owing to certain circumstances 
therein mentioned, should be made and delivered by J. T. to V. 20 days 
thereafter. The writing further acknowledged the receipt, by J. T. 
from V., of Rs. 100 as earnest money for the purchase of the bungalow, 
and concluded with certain penalties in the event of a default by cither 
party. In a suit in the nature of a suit for specific performance, brought 
by V. to compel J. T. to execute the deed of sale to V., and to register 
the same as promised in the writing of the 2Sth April 1874, 

Held that the writing required registration under Act VIII. of 1871, 
Section 17, Clauses 2 and 3, as it distinctly acknowledged the receipt of 
Rs. 100 as part of the consideration for sale of the house to the plaintiff 
for the sum of Us 4,300, and operated to create an interest in the house 
of the value of Rs. 100 and upwards. 

Kedarnath Butt vs. Sham lull Khelry (11, Bong. L., R., 405) distin¬ 
guished. 

Vide ], Indian Law Report#, Bombay Series, p. 190. (Wcatropp, C. J., and Melvill, J). 
The 2nd February 1876—Valaji Isaji vs. Thomas. 


HIGH COURT, N. W. P. 

Act VIII. of 1859, s. 354— Remand — Objection — Procedure. 

Where an Appellate Court, under s. 354, Act VIII. of 1859, refers 
issues for trial to a lower Court and fixes a time within which, after the 
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return of the finding, either party to the appeal may Hie a memorandum 
of objections to the same, neither party is entitled, without the leave of 
the Court, to take any objection to the finding, orally or otherwise, after 
the expiry of the period so fixed without his having filed such memo¬ 
randum. 

Vide 1, Indian Law Reports, Allahabad Series, p. 16.1. (Full Bench). The 24th April 
1876.'^ Itatau Singh vs. Wazir. 

Hindu Laio—Unditidccl Hindu Family—Ancestral Immoveable Property 

— Partition. 

In an undivided Hindu family the son has, under the Mitakshara, 
a right to demand in the life-time, and against the will, of his father, 
the partition and possession of his share in the ancestral immoveable 
property of the family. 

Vale 1, Indian Law Reports. Allahabad Scries, p. lf;9. (Full Bench). The 20tk April 
1876— Kali l’arthad is. Ram Chat an. 


CALCUTTA HIGH COURT. 

The Uth Sept ember, IS 69. 

Present : 

Mr Justice Markby and Mr Justice E. Jack9on. 

Tiif, Bank of Bengal* (Plaintiffs,) 
versus 

R. Currie and Co. (Defendants.) 

Act VIII. of 1859, 41, 97, 272, 32 7—Act XL of 1865, s. 38— 

Act XXL of J8G3, s. 22— Confession of Judgment by Defendant at the 
lime of filing the Plaint—Discretion of Judge to hear the case then and 
give a Decree . 

Jlrhl that the Judge has a discretion when parties have como to a mutual agreement, 
or when the defendant has confessed judgment, to decide the suit at once, in accordance with 
such agreement or confession. lie is not bound to do so till the time fixed for the regular 
hearing of the suit ; and he cannot exercise that discretion where there is any doubt as to 
the good faith or identity of tbo parties. 

An insolvent defendant appeared and confessed judgment at the 
suit of one of his creditors at the filing of the plaint. There were other 


• Vide 8, 13. L. R. (A. C.) p. 396. 
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suits filed by other creditors. The Judge (Recorder of Moulmcin) gave 
a decision for the plaintiff, but declined to sign judgment, pending a 
reference to the High Court, and Act XXI. of 1863, Section 22, on the 
following questions : @ 

(1) Is the plaintiff entitled to a decree as of the date in which the 
defendant appeared and confessed judgment ? 

(2) If he is not so entitled, on what principle are the priorities of 
the successive plaintiffs to be determined? 

Jackson, J.— (In delivering judgment said :)—As to the first ques¬ 
tion, taking' 1 the facts of this suit to be that, on the presentation of the 
plaint, the defendant then and there appeared and confessed judgment, 
I think that the Judge was not obliged at that time to hear the defen¬ 
dant. The Judge was at liberty to follow the ordinary procedure of the 
Court, and to order that the hearing of the case should be fixed for a 
certain date, and to decline to bear the defendant until that date arriv¬ 
ed. Even if Section 98 applies, as has been suggested, that section lays 
down that when the parties are agreed in a suit, the decision of the suit 
shall be passed in accordance with such agreement, but no time is fixed. 
Even if the agreement is filed on any da}' antecedent to that fixed for 
hearing, the Judge is not bound to consider the suit in any way until 
the date fixed for hearing. Certainly if the Judge entertains any doubts 
as to the identity of the parties or their good faith, he should not pass 
an immediate decree, but should take up the suit on the date fixed for 
its hearing, and then pass what decree is proper. 

On the other hand, it seems to me that every Judge has a discretion 
where parties have come to a mutual agreement, or where the defendant 
has confessed judgment, to decide the suit at once in accordance with 
such agreement or confession. It is, in most cases, for the convenience 
of the parties, as well as of the Court, that such decrees should be passed 
without delay. But it is obvious that where there is any doubt of the 
good faith of the parties or of their identity, the Court would not exer¬ 
cise that discretion, but would allow the case to come on at the regular 
fixed time. In the case now under reference, the learned Recorder gave 
the plaintiffs a decree on the date on which the defendants confessed 
judgment. He had a discretion to do so. The decree was a legal de¬ 
cree, and the'plaintiffs are entitled to have it dated on the day on which 
it was passed. 

Makkby, 'J.—In this case, I think the first question put to us by 
the learnedillecorder ought to be answered in the affirmative. 
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I think that the defendants having voluntarily appeared iu Court, 
the ^necessity of serving a summons for appearance was dispensed with ; 
and that the defendants having further admitted the debt, the Court had 
no other course than at once to give judgment for the plaintiffs, provid¬ 
ed of course that it was satisfied of the identity of the defendants, or that 
the advocate who^appeared for them was duly instructed. I agree with 
the learned Recorder in thinking that no question of fraudulent prefer¬ 
ence could then be gone into. 

At the same time, I fully concur with the'learued Recorder in con¬ 
sidering the state of the law most unfortunate, which in the case of an 
insolvent defendant (the only case iu which priority is of any importance) 
permits the selection by him which of his creditors shall be paid in full, 
or as is generally the case, which shall be paid at all. Indeed the pre¬ 
sent procedure is easily capable of being abused still further, and as I 
believe very frequently is so. Iu many cases the lirst in the list of 
attaching creditors is really only a nominal creditor acting on behalf of 
the defendant. This is the state of the law all over India aud in large 
commercial communities the evils of such a system are specially appa¬ 
rent. 

I may mention however that, in my opinion, if by the practice of 
the Court there are specific rules as to the order in which eases are to 
he called on, I do not think the Judge is bound to dispose of a ease, 
either when the plaint is filed or at any subsequent time before it is 
called on iu regular course. I do not think the voluntary appearance 
of the defendant and his willingness to admit the debt make any differ¬ 
ence in this respect; and I have found that strict rules as to the order 
in which cases, both defended and undefended, are to be heard, of some 
use in preventing the evils to which the Recorder alludes. 

1 think we should not be justified in answering the other question 
put by the Recorder, as the parties between whom it will arise are not 
before us. 
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LIENS. 

A lien may bo defined a right which one person has to detain the 
property of another on account of’ labour expended on that property, or 
for the general balance of an account due from the ownor^ 

As the common law imposes on certain trades, as innkeepers and 
carriers, the obligation of accepting all employment offered within the 
limits of their occupation, so, in return for this obligation, it entitles the 
party to a particular lien on the property as a remuneration for the ex¬ 
pense and trouble incurred in the execution of the purpose for which 
such property was entrusted. But the general opinion appears to he, 
that the right of lien is not confined to those trades which are under an 
obligation to accept employment from all who offer it; but that the re¬ 
medy by detention extends to every trade exercised for the benefit and 
advantage of the community. 

Attorneys and solicitors have a lien for their costs on the papers 
of their clients; hankers, upon all securities in the way of trade; brokers, 

factors, and agents, on the property of their principals in possession, or 
even in the hands of purchasers; masters of vessels, on their cargoes, 
for wages or necessary repairs, during the voyage ; carriers have a lion 
for the carriage price; innkeepers on the goods and property of their 
guests, for their food and lodging, and on their horses, for their keeping 
and stabling ; insurance brokers have a lien for the general balance of 
their account on the policies effected by them for their principals; last¬ 
ly, millers, packers, wharfingers, dyers, coach-makers, calico-printers, 
and others, have all a lien on the goods respectively confided to them 
in the way of business. 

But as the right of lien is admitted for the benefit of trade, it is 
confined in its operations to trade only. Therefore no lien lies for the 
pasture of cattle, or the keep of the dog; or where there has been a spe¬ 
cial agreement to pay a certain sum for workmanship, in which ease the 
owner of the goods on which the labour has been bestowed can only be 
made personally liable. 

A right of lien gives no general right to sell goods, except where the 
detention of goods is creative of expense, when the lien is saleable. In 
case, tooj of the lien on cattle, it is admitted that they may he worked 
as the owner would have worked them; so also a cow may be milked. 

Under the following circumstances the right of lien cannot be exer¬ 
cised :—I. If the possession of property has been obtained wrongfully or 
by misrepresentation. 2. If it has been entrusted solely on the personal 
credit of the owner of the lien, or delivered by an authorized servant or 
agent. 3. And lastly, no lien can be acquired over property delivered 
by a bankrupt, or one in contemplation of bankruptcy. It is also ma¬ 
terial to remark, that if the holder of goods accept a specific security in 
lieu, or voluntarily part with the possession of the whole, or part 
of them, he afterwards loses all right of lien upon them. 
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Part VI.— revenue circular orders. 


. January , 1873. 

IHB HON’BLE V. H. SCHALCH. 

No. 1. 

The following is added as Rule 
12, Section V., Chapter VI, page 
121, Board's Rules— 

“ Security bonds given on plain 
paper by ministerial officers are 
exempted from payment of regis¬ 
tration fees.” 

No. 2. 

The Board have noticed the ex¬ 
istence of a common impression 
among local officers that, when 
parties interested in land to be 
taken up under Act X. of 1870 
make no demur to the acquisition, 
or any distinct claim to the addi¬ 
tional compensation authorized un¬ 
der Section 42, such acquisition 
should not be considered compul¬ 
sory, and therefore no additional 
compensation should be awarded. 

2. The Member in charge de¬ 
sires ^to impress upon all officers 
engaged in land acquisition pro¬ 
ceedings that it is a presumption 
of law, and not of fact, that the 
sarrender oflatid acquired under Act 
X. of 1870 is compulsory. The ad¬ 
ditional compensation of 15 per 
cent, should therefore be paid in 
all cas$s, except where under spe¬ 
cial agreement the parties have 
accepted a lump sum, and distinct¬ 
ly waived or included therein the 
claim to any additional compensa¬ 
tion under Section 42. * In all such 
casjjs the agreement must be taken 


in writing, and filed with the pro¬ 
ceedings. 

No. 3. 

The following alterations are 
made in Section VII., Chapter VI., 
Board's Rules— 

Clause 1.—Substitute for this 
Clause “ The .Covenanted and Un¬ 
covenanted Absentee Regulations 
are contained in ‘ the Civil Leave 
Code/ being the NotiGcation of the 
Government of India, Financial 
Department, No. 2008, dated the 
14th March 1872, with subsequent 
amendments published under the 
same authority.” 

Clause 5.—For the words “ The 
Government of India have autho¬ 
rised the grant of half-pay to 
pcous,” substitute “ Half-pay is 
allowed to peons,” and strike out 
from the words “ aud the Govern¬ 
ment of Bengal” to the end of the 
Clause^ 

Clause 6, para. 1.—For the words 

“under Section 11......April 

1864,” substitute “Seotion 3, Sup¬ 
plement Fof the Civil Leave Code.” 

Clause 6, para. 2.—For the words 
“ under Section 12,......April 

1864,” substitute “ Sections 5 and 
7, Supplement F of the Code.” 

Clause 7.~*-This Clause is can¬ 
celled, the form prescribed in it 
being superseded by that given in 
Section 15 { b . 1), Supplement F 
of tho Code, 
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No. 4. 

The following is added as para. 
17 A of the instructions for the 
administration of Act X. of 1870— 
17A.—In all cases referred to 
the Court under Section 15, the 
Government Pleader should under 
Section 28 be instructed to appear 
and state the cause ; on the part of 
Government to the Court. 


A. MONEY, Esq., C. B. 


No. 5. 

It appears desirable that Inspec¬ 
tors of Police should share in the 
special rewards granted by the 
Board of Revenue in cases of non¬ 
realization of fines imposed under 
the Excise and Opium Laws. The 
following alteration is therefore 
made in the Board's Rules 

Clause 3 of para. 7 at page 114. 

For u Sub-Inspector," substitute 
(t Inspector." 


No. 6. 

Some officers have represented 


* Vide pago 2 
of the Calcutta 
Gazette, dated 
3rd July 1S7?. 


that there is a diffi¬ 
culty in giving full 
effect, at Sub-Divi¬ 
sions and Moon- 
siffees, to the order contained in 
the Government Notification of 
1st July* last, issued under Sec¬ 
tion 27 of Act VII. of 1870 (the 


Court Fees’ Act), which rules that, 
when a single stamp can be used 
as the exact stamp required to de¬ 
note a fee, it should be so used, 


unless the Collector certifies that 
no such single stamp is in stock. 
The Member in charge desires, 
therefore, that all Distinct Officers 
will impress on stamp-vendors the 
necessity of taking for sale a suffi¬ 
cient stock of stamps of the higher 
values required in suits iu Moon- 
siffs’ Courts, and to warn them that, 
if they do not keep up a proper stock 
of Court fees’ stamps to meet the 
public demand, it will be necessary 
to cancel their licenses. 

February 1873. 

HON’BLE V. II. SCIIALCH. 


The Towjih Statement is not intend¬ 
ed to supersede Return No. X„ 
and need not be employed unless 
found useful. 

No. 1. 

As it appears from several com¬ 
munications received in this office 
that tire object of the Towjih State¬ 
ment, recently circulated, has been 
misunderstood by several Revenue 
Officers. Collectors are informed 
that this statement is not intended 
to supersede Return No. X., but 
to facilitate the preparation of it. 
It need not be employed at all un¬ 
less it is found useful. 
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Part VII.—orders and rules of the high court of 

CALCUTTA. 


CRIMINAL CIRCULAR ORDER, No. 1. 

Dated Calcutta, the 8 rd January 
1878. 

All /Sessions Judges in the Regula¬ 
tion and Non-Regulation 
Provinces 

Are hereby informed that, in the 
opinion of the Court, 
all warrants for sen¬ 
tences exceeding two 
years should bo on 
paper of a superior 
quality to that on 
which warrant forms are now print¬ 
ed. Sessions Judges should there¬ 
fore indent forms of such warrants 
in due proportions, and see that the 
forms are used iuthe manner above 
indicated. 


High Court, 
&c, Criminal 
Side, 

Present. 

The Hon’ble 
Louis S.'Jack- 
sou, Judge. 


CIVIL CIRCULAR ORDER, No. 1. 

To all Judges of Courts of Small 
Causes. 

Dated the. Hth January , 1873. 

The Court is pleased to prescribe 
the form of diary appended hereto, 
to be attached to the monthly re¬ 
turns of work submitted by Judges 
of Small Caus^Courts. The follow¬ 
ing instructions should be carefully 
attended to in its preparation:— 

The third column to bo filled up 
for all days of sitting. 

When there has been no sitting 
and the day is not an authorized 
holiday, the cause of not. sitting 
should be shortly stated. The 
mode of filling up the diary is ex- 
amplified. 


2. The form will be supplied 
separately where there is a stock 
of forms of the nature prescribed 
by Circular Order, No. 3, dated 9th 
February, 1872, and will be pric¬ 
ed on the back of new forms of the 
statement of cases as they are sup¬ 
plied to §mall Cause Court Judges. 
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CIVIL CIRCULAR ORDER, No. 2. 

To all Civil Courts. 

Dated the 16/A January, 1873. 
The attention of all Civil Courts 
of every grade is drawn to the sub*. 
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under all the circumstances of the 
case, I think that the woman, 
Arunja Bewa, will be sufficiently 
punished with six months* impri¬ 
sonment with suitable labor. 

Hitter , J .—I concur. 


The 20th February, 1873. 

Present : 

The Hon’ble Sir Richard Couch, 
Kt., Chief Justice, and the Hob¬ 
ble F. A. Glover, Judge. 

Accused—Deaf and Dumb Person— 
Understanding Proceedings — Pre¬ 
vious Convictions — Committal — 
Sessions Court — Act X. of 1872, 
Ss . 186, 297, 315. 

Reference to the High Court under 
Section 296 of the Code of Cri¬ 
minal Procedure by the Officiat¬ 
ing Magistrate of Sarun. 

Doobri Hulwai, 
versus 

A Dumb Person, name unknown. 

< 

In the case of an accused person who 
was deaf and dumb, the Deputy Magistrate 
who tried and convicted him considered that 
he did not understand the proceedings and 
accordingly referred the case to the Magis¬ 
trate under S. 186 of the Code of Criminal 
Proceduro. The Magistrate considered that 
the accused did understand what he was 
charged with. Held that the finding of the 
Magistrate must prevail, and S. 186 did not 
apply. 

Acting under S. 297 Code of Criminal Pro* 
ccdure, the High Court annulled the order 
of the Deputy Magistrate, and, as the ao- 
cused had been previously convicted of an 
offence under Ch. XVIL of the Penal Code, 
punishable with three years’ rigorous impri- 
ordered that he should, under S$ 


315 of the Procedure Code, be committed 
for trial to the Sessions Court. , 

Clover , J. —The, Deputy Magis¬ 
trate sent up th&case to tbe Ma¬ 
gistrate under section 186 Code of 
Criminal Procedure, in order that 
tbe High Court might pass such 
order as seemed proper. 

The accused is, as tbe Deputy 
Magistrate states, both deaf and 
dumb, and “ is unable to under¬ 
stand the proceedings in tbe case.” 
The Magistrate, however, says that 
he is satisfied from the man’s de¬ 
meanour and action that he did 
understand what be was charged 
with, viz,, house-breaking, and that 
be, being a very old offender in 
this particular, ought to have been 
dealt with under Section 75 Penal 
Code, ancl have been committed to 
the Sessions. 

I presume that the Magistrate’s 
finding, as to the accused’s being 
able to understand tbe nature of the 
proceedings brought against him, 
must be taken as conclusive, tbe 
Deputy Magistrate’s statement 
notwithstanding, and that Section 
186 Code of Criminal Procedure 
will not apply. 

If that be so, the matter would 
come under the provisions of Sec¬ 
tion 315 Code of Criminal.Proce- 
dure, for the accused is stated by 
the Magistrate to have been no 
less than seven times previously 
convioted of an offence under chap¬ 
ter XVII, Penal Code, punishable 
with three years’ rigorous imprison- 
meat, and he should ordinarily 
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Part III— SHOUT NOTES OP CIVIL RULINGS. 


'Declaratory Decree—Cause of Ac¬ 
tion—Right of Suit under Sec. 

246 of Act VIII. of 1859— Limi- 

tation. ; 

Markby , J. (Bayloy J. concur- i 
ring.)—Certainly the words of that 
section (246of Act VIII.ofl859) are 
not very precise, but I take it that, 
in order to maintain a suit under 
it, the plaintiff must be prepared to 
prove two things: first, that the 
right which he put forward has 
been investigated and disallowed ; j 
and, secondly, that the right which 
he seeks to have declared is still 
in existence. It has been held 
that, if the claim has been investi¬ 
gated and disallowed, the claimant 
is bound to bring his suit within 
the year ; but that, if the execu¬ 
tion is allowed to proeeed without 
the claim having been investigated, 
the ordinary rule of limitation ap¬ 
plies. This is upon the ground 
that the latter part of Sec. 246 only 
applies where the claim has been 
investigated and disallowed; and 
therefore, unless the plaintiff's claim 
has been investigated and disallow¬ 
ed, no suit will lie at all under the 
section, and the plaintiff is left to 
his ordinary remedy,—that is to 
say, he may bring a suit when 
and not until his right has been 
disturbed. So also, npon a reason¬ 
able construction of the words of 
this section, I do not think the 
Court could be called upon to inves¬ 
tigate the claim, if the claim made 
and disallowed had ceased to exist. 


That might be material if any 
rights of the plaintiff had been in¬ 
fringed, and the plaintiff were 
seeking compensation, or to recover 
possession. * * * I do not think 
the Legislature can have intended 
that, apart from any claim for com¬ 
pensation or possession, the time of 
the Court should be taken up in in¬ 
quiring into a dispute which, for 
any present or future purpose, is 
wholly immaterial.— IX., B. L. It., 
Appendix, p . 28. Amjad All, 2 Oth 
February, 1872. 

Declaratory Decree — Sec, 15 of Act 

VIII. o/1859. 

Privy Council .—It was strenu¬ 
ously argued that the suit ought 
to fail because it is a suit for a 
mere declaratory decree seeking no 
consequential relief, i. e., that no 
such suit would lie unless some 
consequential relief could be grant¬ 
ed as ancillary to it; Held that, 
it must be assumed that there must 
be cases in which a merely decla¬ 
ratory decree may be made without 
granting any consequential relief, 
or in which the party does not ac¬ 
tual ly seek for consequential relief 
in the particular suit; otherwise 
the 15th section 'of the Code of 
Civil Procedure would have no 
operation at all. What their Lord* 
ships understand to have been de¬ 
cided in India on this article o/ the 
Codo, and in the Court of Chancery 
upon the analogous provision of the * 
English statute is that the Court 
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must sec that the declaration of 
right may be the foundation of 
relief to bo got somewhere. And 
their Lordships are of opinion that 
that condition is sufficiently an¬ 
swered in the present case, even if 
it be assumed that no other conse¬ 
quential relief was in the mind of 
the party, or was sought by him, 
than the right to try his claim to 
enhance in the other forum in 
which he is now compelled by sta- 
tute to bring an enhancement suit. 
It was a necessary preliminary to 
such a suit that he should establish 
his right to a share in the zemin- 
dary title.—22 nd January, 1873. 
Satlul All Khan , II., L. 0., p. 33, 
XIX ,, IV . R ., p . 171. 

Court Fees’ Act —Appeal on Valua¬ 
tion. 

Section 12 of the Court Fees’ 
Act docs not prevent a party from 
appealing to the High Court under 
Section 36 Civil Procedure Code, 
and urging that the Moonsiff was 
wrong in holding that the case was 
not governed by the provisions of 
Article 5, Section 17, Schedule 2 
of the Court Fees’ Act. — 1st March, 
1873, Gnnqa Moonee Chowdhrain, 
W ; R., VoL XIX., C. R., p. 214. 

Special Appeal allowed in a Rent 
Suit below Rs. 100. —Act VIII. 

of 1859, Section 73. 

When a question is raised as to 
the amount of the jumma, and such 
question becomes the subject of a 
decision, a special appeal will lie 
gader section 102,. Act Y1II. of 


1869, even though the amount of 
rent claimed is less than Its. 10JL-- 
A suit, brought against a ryot 
under color of a rent^suit, but in 
reality to have a question of title 
tried between the plaintiff and 
another person who has been long 
in receipt of rent from such ryot, is 
altogether opposed to the principle 
laid down in Sec. 73 of Act VIII. of 
•1859. The decision of XVI., W. It., 
p. 235, followed .—YHh January, 
1873. Ramlonoo Koondoo, Law Ob¬ 
server, Vol. II, p. 89. 

‘Ejectment—Tenant Rights. 

The plaintiff sues to eject the 
defendant admitting him to be his 
tenant, but alleging that the term 
of his kabulcut had expired. The 
defendant denies the kabulcut and 
sets up a right of occupancy. The 
plaintiff failed to prove the kabu- 
leut; and the defendant, his right 
of occupancy \ it was urged that 
the plaintiff was entitled to recover 
immediate possession, as the defen¬ 
dant had failed to prove his right 
of occupancy. Held, the plaintiff 
cannot succeed upon any other 
ground than that the period of te¬ 
nancy has elapsed or in some way 
terminated.—1 st March, 1873. 
Shaikh Wallah Ali, W. 11., Vol. 
XIX, C. R. t p. 215. 

Occupancy Rights—Ryots with a 
right of occupancy under Section 
6 of Act X. of 1859. 

When a right of occupancy under 
section 6, Act X. of 1859, is not set 
up by a ryot, defendant, the mere 
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finding as to his having a jote with 
occupancy rights, or his being a 
tenant with occupancy rights, does 
not bring him within the category 
of a ryot within the meaning of Act 
X., having a right of occupancy 
which cannot be disturbed.— 30th 
January, 1873. Mohadeb Poddar, 
Law Observer, Vol. II., p. 42. 

Mo/mnts—Maths — Succession. 

The first and principle^ question 
in this suit is, what, if any, is the 
rule prescribed by the founder of 
the Math; and if none, what is 
the custom or usage followed J]at 
this Math in regard tojthe selection 
and appointment of a successor to 
a deceased Mohunt. The general 
principle regulating the devolution 
of property belonging to a Math, 
on the death of the Mohunt, is 
that a virtuous pupil takes the 
property. In some instances, the 
Mohuntship descends to a personal 
heir, and in others, to a successor 
appointed by the existing Mohunt; 
but the ordinary rule is that Maths 
of the same sect in a district, or 
having a qommon origin, are as- 1 
sociated together, and on the oc- I 
casion of the death of one Mohuut, 
the others assemble to elect a suc¬ 
cessor cither out of the disciples of 
the deceased or from those of an¬ 
other Mohunt.—Is/ March, 1873. 
Gossain Dowlui Geer, W. R., Vol. 
XIX., C. R.,p. 215. 

Inheritance of Widowed Daughters. 

Mr. Justiee Louis S. Jackson 
(Gliver, J. concurring.)—As to the 
exclusion of Amrifea (a widowed I 


daughter) under the Hindoo Law; 
there seems to be no ground for 
that, because although a widow at 
the time of her father’s death, still 
she could certainly, as the law now 
stands, remarry 'and have issue.— 
24 th February, 1873. Sreemuly 
JBemola , II., L. 0., p. 49. 

Under the Mitakshard a son cannot 
prevent alienation by his father 
of property inherited collaterally. 
In execution of a decree agaiusfc 
A, a Hindu, living under the 
Mitakshard, his right, title, and in¬ 
terest in a cextain property, part 
of which he had acquired as heir 
to his nephew and cousin, was 
sold. A suit brought by A’s sons 
to obtain possession of their share 
of the property, on the ground 
that the debt] [for [which the sale 
was held, had not been incurred 
under a legal necessity, was dis¬ 
missed *so far as it related to the 
part of the property which A had 
inherited collaterally. According 
to the Mitakshard , a son cannot 
prevent alienation by his father of 
property which the latter has in¬ 
herited collaterally. The restric¬ 
tion upon' the father’s power of 
alienation only applies to the grand¬ 
father’s property.—X, B. L. 
p. 183. Baboo Nundo Coomar Ball, 
Appellant, 16/4 September, 1872, 
Act nil. of 1859, S. 269— 
cution Sale — Encumbrancea. 

M obtained a decree against J, 
and in execution attached and sold, 
his lands which were bought by the 
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decree-holder. The sale was con¬ 
firmed, and writ of possession di¬ 
rected. After the decree, but prior 
to attachment, the original judg¬ 
ment-debtor had executed and re¬ 
gistered a putnee pottah for a 3 

anna share of one of the zeminda- 

* 

ries in dispute, and granted it to 
D, who having objected under sec¬ 
tion 246 Civil Procedure Code to 
the above sale, an order was made 
that at the time of the auction-sale 
it should be proclaimed that D 
claimed putnee right. This was 
accordingly done. Before M was 
put into actual possession, she was 
required to find security. Delay¬ 
ing to do this, the lands were at¬ 
tached and sold under a judgment 
obtained by others who purchased 
and entered on possession. M 
having furnished security petition¬ 
ed to be put in possession ; but her 
petition was rejected. She then 
brought a suit to cancel the order 
refusing her possession. In her 
plaint she claimed khas possession ; 
but did not refer to the putnee 
claimed by D. Her plaint was de¬ 
creed, the decree was appealed, and 
it was finally upheld by the Privy 
Council; but throughout the liti¬ 
gation no issue was raised as to 
the putnee. In proceeding to exe¬ 
cute the decree, M claimed actual 
possession. Before process had been 
issued, D objected to khas posses¬ 
sion being given of bis putnee 
mouzab. The Sub-Judge ruled 
that the objection fell within the 
spirit of Act VIII, of 1859 S, 369, 


Held, that section 269 did not aja^ 
ply, inasmuch as no attempt'E m 
been made to deliver*jpossession; 
but that jurisdiction wats not there¬ 
fore barred;—that the only inten¬ 
tion of the decree was to confirm 
plaintiff in the position which she 
occupied when the property was 
sold in execution of her original 
decree, after proclamation of D*s 
claim, and that she was not 
entitled to khas possession; and 
that, if plaintiff wanted a declara¬ 
tion as to the invalidity of the al¬ 
leged putnee, she ought to have 
stated her intention unambiguous¬ 
ly in her plaint.—5 tk March, 1873, 
Sharodapermnd Mullich . W. R 
Vol XIX., C . R., p. 219. 

Hindoo Law—Joint Family — Be- 

namee Purchase—Act /. of 1845, 

S. 21. 

Property purchased by a member 
of an undivided family with money 
belonging exclusively to himself, 
is his separate acquisition in which 
the other members are not entitled 
to share. Property purchased by 
a member of a joint family with 
money out of the common estate, 
is family property, even if purchased 
in the name of his son. Even if 
the son is a certified pm chaser at 
a sale under Act I. of 1845, the 
other members of the family are 
not debarred by S. 21 from claim¬ 
ing a share of the purchase as joint 
property.-—6M March , 1873, Buk~ 
shee Booniadi Ball, W. R.p Vol, 
XIX. t C, R,, p. 823. 
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Part IV.— INDIA COUNCIL ACTS. 


THE BURMA FERRIES ACT, 
1873. 


CONTEN T S. 


15. Penalty for plying within pub¬ 

lic ferry-course without 
license. 

16 . Officers by whom offences are 

triable. 


Preamble. 

I. — Preliminary. 

Sections. 

1. Short title. 

Local extent. 

Commencement. 

II.—Public Perries. 

2. Power to declare and establish 

public ferries. 

3. Superintendence of ferries. 

4. Management may be vested 

in local municipality; and 
proceeds paid into Munici¬ 
pal Fund. 

5. Letting ferry-tolls by auction. 

6. Power to make rules. 

7. Private ferry not to ply within 

certain distance of public 
ferry without sanction. 
Ill—Tolls. 

8. Tolls. 

9. Tabic of tplls. 

10. Tolls or rents to be credited 

to district fund. 

TV. — Penalties. 

11. Penalty for failing to affix, or 

f<Jr removing, &e., table of 
tolls. 

12. Penalty for taking unauthoriz¬ 
ed toll, and for causing delay. 

18. Cancelment pf lease on breach 
of rules. 

14./ Penalties on passengers offend- 


Act No. II. of 1873, 


Passed by the Governor-General 
of India in Council. 
(Received the assent of the Governor• 
General on the %\st January, 1873A 


An Act for regulating Ferries m 
British Burma. 

Whereas it is expedient to re¬ 
gulate the public 

PrdAffiblOi p • • it 

terries within the 

Province of British Burma ; It is 
hereby enacted as follows :— ■ 

I.—Prel im inary. 

1. This Act may be called 

<f The Burma Fer¬ 

ries 1 Act, 1873 

It extends only to the territories 
under the adminis¬ 
tration of the Chief 
Commissioner of British Burma; , 
And it shall come 

Commence- into forCC on th(J 
menti ( 

passing thereof. 

II.—Public Ferries. 

2. The Chief Commissioner may 

declare what ferries 

elareTnVSsto- witbin an r P** fc of 
biuh public for- British Burma .shall 

r,es * be deemed public fer¬ 

ric.*, and the district in which, for 


Short title. 


Local extent. 


h 
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the purposes of this Act, they shall 
bo deemed to be situate, 

and may at any time hereafter 
establish new ferries, where, in his 
opinion, they are needed, 

and may, from time to time, 
change the course of any public 


ferry, 

or discontinue any public ferry 
which he deems unnecessary. 

Every such declaration, establish* 
ment, change or discontinuance 
shall be made by notification in the 
local official Gazette. 

3. The immediate superintend¬ 

ence of all public fer- 

Superintend- { ehal i except as 
ence of ferries. * * 

hereinafter provided, 

be vested in the Deputy Commis¬ 
sioner of the district in which they 
are situate, 

and he shall make all necessary 
arrangements for the supply of 
boats for such ferries, and for the 
collection of the authorized tolls 
leviable thereat. 

4, The Chief Commissioner may 

direct that any public 

Manafpmert f eri y situated within 

in local mumu- the limits or a town 
P* hty; may be managed by 

the officer or public body charged 
with the superintendence of the 
municipal arrangements of such 


town, 

and may further direct that all 
or any part of the 

and proceeds procee ds from Such 
paid into Muni< * •, , 

cipai Fund. ferry shall be paid 

into the Municipa* 


’ Fund of such town, 


aud thereupon such ferry shall 
be managed, and such procccds-of 
part thereof shall be.paid, accord- 


ngly. t 

5. The tolls of any public ferry 

may be put up,, to 

Letting ferry- public auction for 
tolls by auction. * , _ 

such term not ex¬ 
ceeding three years as may be 
deemed expedient by the Commis- 

fii _ r\* • :_• ’ ' 1 —’■ 




ferry is situate, and may be let to 
the highest bidder. 

The lessee shall conform to the 
rules made under this Act for the 
management aud control of such 
ferry, 

and may be called upon by the 
officer putting tbe tolls of the ferry 
up to auction to give such security 
for his good conduct aud for the 
punctual payment of the rent as 
such officer may deem fit. 

Such officer may, for sufficient 
reason duly recorded in writing, 
refuse to accept the offer of the 
highest bidder, and may accept 
any other bid, or may withdraw 
the tolls from auction* 

6. Subject to the Revision and 
confirmation of the 
power to make Chief Commissioner, 
rules. the Commissioner of 


each Division shall have power to 
make rules consistent with this 


Act—■ 

for the control and the manage¬ 
ment of all public ferries within his 
division j 

for regulating the time and man¬ 
ner in which, and the terms on 
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which, the tolls of such ferries may 
be iet by auction ; 

for collecting- the rents payable 
for the tolls of such ferries ; 

aud for fixing the limits of the 
same : 


anti, when the tolls of a ferry 
have been let tinder section five, he 
shall have power (subject as afore¬ 
said) to make additional rules— 
for regulating the number and 
kinds of boats and their dimen¬ 
sions, and the number of crow for 
each boat, which the lessee of the 
tolls will be required to keep ; 

the hours during which he shall 
he bound to ply, 

and the number of passengers, 
carts, carriages and animals, and 
the quantity of goods, that may be 
carried in each kind of boat at one 


trip ; 

and for the keeping of such 
boats continually in good condi¬ 
tion for the safe conveyance of 
passengers and property. 


Tlic lessee shall make such re¬ 
turns of traffic as the Commissioner 
may from titqp to time require. 

7. No pei son shall, except with 
the sanction of the 
officer charged with 
the management of 
a public ferry, keep 
a ferry-boat for the 
purpose of plying for hire within 
the limits of such public ferry. 

Nothing hereinbefore contained 
shall prevent persons plying be¬ 
tween two places, one of which is 
without and one within the said 


Private ferry 
not to ply with- 
iu ceitHin dis¬ 
tance of public 
ferry wftliout 
ea action, 


limits, or apply to boats which the 
Chief Commissioner expressly ex¬ 
empts from the operation of this 
section. 

HI.—Tolls. 

8. Tolls, according to such rates 

as are from time to 
time fixed by the 
Chief Commissioner, shall be levied 
on all persons, animals and other 
things carried by means of any 
public ferry : 

Provided that the Chief Commis¬ 
sioner may, from time to time, de¬ 
clare what persons, animals or 
other things shall, when employed 
or transmitted on the public service, 
or for other sufficient reason, be ex¬ 
empt from payment of such tolls. 

Where the tolls of a ferry have 
been let under section five, any 
such declaration, if made after the 
date of the auction, shall entitle 
the lessee to such abatement of the 
rent payable in respect of the tolls 
as may be fixed by the Commis¬ 
sioner of the Division with the 
concurrence of the Chief Commis¬ 
sioner, 

9. The lessee or other person 


Tableoftolls. 


authorized to collect 
the tolls of any pub¬ 
lic ferry, shall affix a table of such 
tolls, legibly written or printed in 
the vernacular language, in some 
conspicuous placo near the ferry, 
and shall be bound to produce, 
on demand, a list of the tolls, 
signed by the Deputy Commission¬ 
ed or such other officer as he ap¬ 
points on this behalf. 
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Tolls or rents 
to be credited to 
district fund. 


10. All tolls or rents received 
under this Act shall, 
except in the cases 
provided for by sec¬ 

tion four, he credited 
to the district fund. 

IV. — Penalties . 

11. Every lessee or other per¬ 

son authorized to 

Penalty far jj th t jj f 
fai.iug to affix, 

or for removing, public ferry, who 
&c, table of , . , , 

to ]] Si neglects to affix and 

keep iu good order 
and repair the table of tolls men¬ 
tioned in section nine, 

or who wilfully removes, alters 
or defaces such table, or allows it 
to become illegible, 

or who fails to produce, on de¬ 
mand, the list of the tolls mention¬ 
ed in section nine, 

shall he liable to fine not exceed¬ 
ing twenty rupees. 

IS. Every such lessee or other 
person as aforesaid 

asli "S or taki “S 

rized toll, other than the law¬ 

ful toll, 

or without due cause delaying 

and for cans- an y P^son, animal 
ing delay, or other thing, 

shall be liable to a penalty not 
exceeding fifty rupees. 

13, In the event of any breach 
by a lessee of the 
of C iZ' m “‘ tolls of a ferry, of the 
breach of rules, rules for the ma- 
nagiment of such 
erry made under section six, 


the Deputy Commissioner may 
impose upon him a fine not exceed¬ 
ing twenty rupees, * 

and in that event, oitin the event 
of repeated liability to the penal¬ 
ties respectively provided by sec¬ 
tions eleven and twelve, 

the Deputy Commissioner may 
also, with the sanction of the Com¬ 
missioner of the Division, cancel 
the lease of the tolls of such ferry 
and make other arrangements for 
its management during the whole 
or any part of the term for which 
the tolls were let. 

14). Every person crossing at 
any public ferry who 

Penalties on re f uscs to pay the 
passengers ot- 1 * 

feuding. proper toll, 


or who, with intent of avoiding 
payment thereof, fraudulently or 
forcibly crosses any ferry-station 
without paying the toll, 
or who obstructs any toll-collector 
or lessee of the tolls of public ferry, 
or any of bis assistants, in any 
way in the execution of their duty 
under this Act, 

shall be liable to fiuenot exceed¬ 
ing fifty rupees over and above the 
value of the damage, if any, which 
he has done. 

15. Whoever conveys c for hire 
any passenger, ani¬ 
mal, cart, carriage 
or other vehicle, or 
any goods or mer¬ 
chandise, to or from 
any point within the limits assign-* 
ed to each public ferry; iu contra** 


Penalty for 
plyiny withiu 
public ferry 
course without 
license. 
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Part V-—BENGAL COUNCIL ACTS. 


Tub following Act passed by the 
_ • tenant-Governor of Bengal in 
Council, received the assent of His 
Honor on the 8th April 1873, and 
having been assented to by Iiis 
Excellency the Governor-General 
on the 16th May 187:3, is hereby 
promulgated for general informa¬ 
tion :— 

Act No. II. op 1873. 

An Act to amend the District Mu¬ 
nicipal Improvement Act and 
the District Towns Act. 

Whereas it is expedient, in mo¬ 
dification Of the District Municipal 
Improvement Act, being Bengal 
Act III. of L8G4, and the District 
Towns Act, being Bengal Act VI. 
of 18(58, 

to provide for the election and 
rotation of municipal commissioners 
in places to which the operation of 
the said District Municipal Irn- 
provment Act has been or may be 
extended ; 

and to provide that such muni¬ 
cipal commisioners may elect their 
vice-chairman ; 

and td* provide that municipal 
bodies constituted under the pro¬ 
visions of the said District Muni¬ 
cipal Improvement Act and the said 
District Towns Act shall be enabled 
to apply part of the funds under 
their charge to the establishment 
and maintenance of schools, and at 
the same time to ensure the volun¬ 
tary application of the fund to such 
and similar purposes; 

and, for the sake of convenience 


M unicipai 
com missioners 
may be elected 
in places to 
which the Dis¬ 
trict Municipal 
Irapr ovement 
Adis extended. 


in keeping the public accounts, to 
empower the Government to fix the 
date of the commencement of the 
municipal year; 

It is hereby enacted as follows:— 

1. The Lieutenant-Governor 
may, at any time, 
direct that the whole 
or any number, not 
less than two-thirds, 
of the municipal com¬ 
missioners, whom he 
is empowered to ap¬ 
point by section 6 of the said Dis¬ 
trict Municipal Improvement Act, 
shall be elected by the rate-payers, 
subject to such rules in regard to 
qualification and election as lie may 
think fit. In any such election 
every person shall be entitled to 
vote who has paid the rate upon 
houses, buildings, and lands, that 
has become payable by him during 
the preceding year. All the pro¬ 
visions of the said section shall ap¬ 
ply to commissioners so elected. 

The Lieutenant-Governor may, 
at any firne, withdraw such direc¬ 
tion for the election of municipal 
commissioners. 

3. Save as is 
hereinafter provided, 
every municipal com¬ 
missioner shall va¬ 
cate bis office at the 
end of three years. . 

When municipal commissioners 
are for the first time 
"appointed or eleotQd 
in any place to which 


M unicipal 
comm Issioner 
to vacate office 
at the ond of 
three years. 


Rotation of 
commissioners. 
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the said District Municipal Im¬ 
provement Act shall have been ex¬ 
tended, one-third of the whole 
number (exclusive of the officers 
declared to be ex-officio commis¬ 
sioners by section 7 of the said Act 
and section 7 of Bengal Act VII. of 
1867) shall retire at the end of one 
year, and another third at the end 
of two years, and the rest at the end 
of three years, to be computed from 
the first day of the year next fol¬ 
lowing the date of the appointment 
or election of such commissioners. 
In case such whole number is not 
evenly divisible by three, the one- 
third shall be ascertained by taking 
the number next below it, which 
is evenly divisible by three, as the 
number to be divided. The com¬ 
missioners wlio shall retire at the 
end of the first and second years 
respectively shall be decided by lot. 

For the purposes of this section, 
the present munici¬ 
pal commissioners, 
holding office in any 
place to which the 
said Act has already been extended, 
shall be deemed to have been ap¬ 
pointed on the date of the passing 
of this Aet.' 

When any commissioners have 
been elected under 
the provisions of the 
last preceding sec¬ 
tion, the foregoing 
rule for the rotation 
of commissioners shall be applied 
, separately to the commissioners 
i^vho have been appointed, and se¬ 


Application 
of rule to com¬ 
missioners now 
holding office. 


Application, 
of rule separate¬ 
ly to appointed 
and to elected 
commissioners, 


A cts. 


parately to the commissioners who 
have been elected. 


Any person appointed-or elected 

. .. to any t vacancy 

Application J J 

when a commis- caused bv the resign- 

5Z&SS or discharge, 

a vacancy or removal, or death 
caused by ie- c • • 

signation, dis- a commissioner, 

charge, reran- (shall fill such vaean- 
val, or death. . 

cy lor the unexpired 
remainder of the term for which 


the outgoing member may have 
been elected or appointed. 

Any person who vacates office 
under the operation 
of the rule of rota¬ 
tion prescribed in 
this section may be 
at any time re-ap¬ 
pointed or re elected. 

il. The Lieutenant-Governor 


Any person 
vacating office 
may be re-ap- 
pointc 1 or re¬ 
elected . 


M uu icipal 
commissioners, 
in places to 
which the Dis¬ 
trict Municipal 
Impr ovement 
Act is extended, 
may be autho¬ 
rized to elect 
their vice-chair, 
man. 


may delegate to the 
municipal commis¬ 
sioners appointed un¬ 
der the said District 
Municipal Improve¬ 
ment Act the power 
to elect one of them¬ 
selves to be their 
vice-cbairmau, sub¬ 


ject to the approval of the Lieute¬ 
nant-Governor. Provided that the 


vice-chairman, on the occurrence of 
a vacancy, shall always be ’elected 
by the commissioners, whenever 
any number of such commissioners 
has been elected under the provi¬ 
sions of section 1, Such vice-chair¬ 


man shall hold office for one year, 
and shall be eligible for re-election 
at the end of each year, and may 
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at any time be removed from office 
by the municipal commissioners by 
a resolution in favour of which not 
less than two-thirds of the commis¬ 
sioners shall have voted. Provided 
that it shall be lawful for the Lieu¬ 
tenant-Governor to sanction the 
election permanently or for a term 
of years of a salaried vice-chairman 
if proposed by the commissioners. 

4. In addition to the purposes 

to which the muni¬ 
cipal fund may be 
applied under the 
provisions of sec¬ 
tion 16 of the said 
District Municipal 
Improvement Act, the said fund 
may be applied by the municipal 
commissioners, subject to the pro¬ 
visions of the said section, and, 
subject to such conditions p,s the 
commissioners may think fit to im¬ 
pose, to the establishment and 
maintenance of schools. 

5. In addition to the purposes 

to which tho town 

The town fund fund may be applied 
may be applied , .. 

to the establish 4 under the provisions 

meat and msdn- ‘ 0 f section 13 of the 
schools! ° said District Towns 
Act, the said fund 


The munici¬ 
pal fund may be 
applied to tlie es¬ 
tablishment aud 
maintenance of 
schools. 


may be applied, subject to the pro- 
visions.of the said Act, and subject 
to such conditions as the committee 
may think fit to impose, to the es¬ 
tablishment and maintenance of 
schools. 

6. Provided that no portion 
.of the said nmnici- 
eMhe fund* to food or of the 


be applied to 
schools, hospi¬ 
tals, dispenBa- 
saries, or vacci¬ 
nation, unless 
by the vote of a 
majority at a 
meeting con¬ 
vened specially 
for the purpose. 


said town fuud “shall 
be applied, under the 
provisions of sections 
8 and 9 of Bengal 
Act VII. of 1867, 
or of section 13 of 
the said District 


Towns Act, or of this Act, to the 
establishment and maintenance of 
schools, or hospitals, or dispensaries, 
or to the promotion of vaccination, 
unless such application be sanction, 
ed by the consent of a majority of 
the municipal commissioners or of 
the members of the town committee 
respectively, at a meeting specially 
convened for considering the ques¬ 
tion of such application. 


Chairman and 
vice-chairman 
to exercise the 
powers of the 
commissioners. 


7. For section twenty of the 
said District Municipal 'Improve¬ 
ment Act, the following section 
shall be substituted 
"20. The chairman or vice- 
chairman shall, for 
the transaction of the 
business connected 
with, or for the pur¬ 
pose of making any 
order authorized by, this Act, ex¬ 
ercise all tho powers vested by this 
Act in the municipal commissioners. 

Provided that itshall 
not be lawful for the 
chairman or vice-chairman to act 
in opposition to, or in contraven¬ 
tion of, any order of the commis¬ 
sioners at a meeting or to exercise 
any power which it is by this Act 


Proviso. 


only by the commissioners at a- 
meeting.” 



THE LEGAL COMPANION. 


A ds. 


8. Notwithstanding anything 
contained in any of 

The Ln-uie ^ ^ men Honed 
nantuoveruor 

may fix the in the schedule hero- 
dates to be ob- , i ,, 

nerved by mu- ^ annexed, the 

nici[)ai bodies, Lieutenant-Governor 

and the date 

from which the may, from time to 
year shall coin, time, by a notifica- 

lion in the Calcutta 
Ga:elle, fix the dates on which 
accounts and estimates shall be 
prepared and furnished by the 
commissioners, the municipal com¬ 
missioners, or the town committee, 
appointed under the provisions of 
the said Acts respectively ; and the 
date of the first day of the year, 
which shall be used by them for 
making estimates, regulatiug taxes, 
registering carts and other wheeled 
Vehicles without springs, and doing 
all such things as by law they are 
required to do. 
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The following Act passed by the 
Lieutenant-Governor of Bengal in 
Council, received the asseet of His 
Honor on the 1st April £873, and 
having been assented to by His 
Excellency the Governor General 
on the 19th May 1873, is hereby 
promulgated for general informa¬ 
tion :— 

Act No. III. of 1S73. 

An Act to amend Section 9, Act XI. 
of 1819, and Section 27, Act 
XXL o/ 1856. 

Whereas it is expedient to amend 
Act XI. of 1849 (for securing the 
Ahkari revenue of Calcutta) and 
Act XXI. of 185fi (to consolidate 
and amend the law relating to the 
Ahkari revenue in the Presidency of 
Port William in Bengal) ; 

It is hereby enacted as follows :— 
1. For section nine of the said 
Act XI. of 1849 the following 
section shall be substituted :— 

“ 9. Whenever a license shall 
be granted under this 

Act ' «“ C " llector 
license. shall be authorized 

to demand, in con¬ 
sideration of the privilege granted, 
such fee, tax, or duty, as may from 
time to time be fixed with the 
sanction of the Board of Revenue ; 
or a fee, tax, or duty, adjusted or 
regulated in such manner and .in 
accordance with such rules as the 
Board of Revenue may prescribe ; 
and such fee, tax, or duty, shall be 
specified iu the license, and shall be 
payable in advance or at such periods 
as the said Board may direct.” 
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Part I—CIVIL RULINGS. 


If these provisions of the Re¬ 
gistration Aofc did not apply to in¬ 
struments previously executed, the 
law of registration would be full 
of anomalies, and titles which were 
once secure would become insecure 
when a new Registration Act was 
passed. Ilad it been intended that 
these provisions should not be so 
far retrospective, the successive 
Acts, when repealed, would have 
been kept in force in this respect 
as to documents already executed. 
When Act XIX. of 1813 was 
passed, express provision was made 
that these provisions should not 
apply to documents executed before 
a certain date. No such provision 
is contained in the subsequent 
Acts. But the explanation of Sec. 
50 in the present Act (VIII. of 
1871) clearly assumes that the 
Acts applies to deeds already in 
existence. * * * * * The prin¬ 
ciple seems to be ibis, that non¬ 
registration will not impair the 
validity of a deed executed in good 
faith under the old law in force 
at the ti'Jie »of oxccution under 
which registration was optional, if 
possession has actually been acquir¬ 
ed and enjoyed before the execu¬ 
tion of the second deed. 

In the ease before us, the mort¬ 
gagee never had possession. The 
mortgager sold the property to the 
defendant, and tho deed of sale, 
was duly registered, aud possession 
was acquired by tho defendant. 
Under such circumstances, the re¬ 


gistered deed of sale must prevail 
over the unregistered mortgage, 
and tho plaintiff can only obtain 
a decree for money lent against 
Kristodhono Bose. * * * We set 
aside the decree of the Lower Ap¬ 
pellate Court, and direct that the 
plaintiff* do have a personal decree 
against the defendant Kristodhono 
for the sum of 11s. 99-1-8, with 
interest at 5 per cent, from this dato 
until payment; and that the suit, 
so far as it seeks to render the pro¬ 
perty purchased by the defendant 
Soodbaram liablo under the mort¬ 
gage-bond executed by Kristodhono 
in the year 12G6, B. S., be dis¬ 
missed ; and that the plaintiff do 
pay to the defendant Soodbaram 
liis costs in this Court and tho 
Courts below. 

privy’council 

The 26 ih November, 1872. 
Unnoda Pe as ad n Mookeiuka and 
OT1I fills, VS . KlUSTO CoOMAll 
Moitiio and. others. 

sljipeal from the Calcutta High 
Court. 

Limitation in Rent Suits—Rule of 
construing Conflicting Statutes— 
special ami general . 

Tho bar of limitation applicable to an action 
for rent brought in tho Collector's Court 
under Act X. of 1859 i* that provided by S, 
32 of tho same Act, and not that provided 
by Act XIV. of 1859, Sec. 1, Clause 8. 

A subsequent statute in general terms is 
not to bo construed to repeal a previous par* 
ticular statute, nnless there are express words 
to indicate that such eras the. Intention, or 
unless such an intention ’ appears byneces. 
sary implication, 
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The single question to be decid¬ 
ed in this appeal is whether to an 
action for rent brought in the Col¬ 
lectors Court under Act X. of 1859 
(Tho Rent Act), the bar of limita¬ 
tion applicable to it is that provid¬ 
ed by the 32nd Section of the same 
Act, or that provided by Act XIV, 
of 1859, passed six days later. 

If the limitation of Section 32 
of Act X. is still in force, the action 
is barred; but if, as the appellant 
contends, that Section has been re¬ 
pealed, and the limitation of Act 
XIV. is applicable to the case, then 
it is not. 

The 32nd Section of Act X. en¬ 
acts that suits for the recovery of 
arrears of rents shall be instituted 
within three years from the last 
day of the Bengal year, or from 
the last day of the month of Jcyt 
of the Fuslcy or Willayuttee year, 
in which the arrear shall have be¬ 
come due. 

By Act XIV,, Section 1, Clauso 
8, the limitation applicable to suits 
l'or the rent of any buildings or 
lands is the period of three years 
from the time the cause of action 
arose. 

Tho present suit would be bar¬ 
red even under Act XIV., hut for 
the operation of Clause 14 of that 
Act which provides that, in com¬ 
puting the period of limitation pre¬ 
scribed by that Act, the time occu¬ 
pied in prosecuting an abortive 
suit, shall, under certain conditions, 
be excluded. There has been liti¬ 
gation which would bring the pre¬ 


sent case within this Section and 
prevent the suit being barred if 
Act XIV. is applicable to it. There 
is no analogous provision in Act X., 
and it is admitted by life appellant 
that, if that Act governs, the suit 
is barred. ****** 
Diflicultics have frequently been 
imposed on Courts of Justice in 
construing statutes, arising from 
tho apparent conflict between spe¬ 
cial and general legislation ; and 
the rule of construction that spe¬ 
cial legislation is not repealed by 
general enactments, unless a clear 
implication of that intention can 
be found, was adopted in early 
times to meet these diflicultics, and 
has been acted on in numerous 
modern instances (Sco Thorpe, u. 
Adams, L. R., 6, C. B., 125; The 
Queen, vs. Champneys, Id., (384). 
In the latter case, Bovill, C. J., 
says—“ It is a fundamental rule, 
iu the construction of statutes, that 
a subsequent statute in general 
terms is not to bo construed to re¬ 
peal a previous particular statute, 
unless there arc express words to 
indicate that such ifa;, the inten¬ 
tion, or unless such an intention 
appears by necessary implication.” 

Their Lordships, upon a compa¬ 
rison of the two statutes in ques¬ 
tion, with reference to tbefr objects, 
and considering that they were 
virtually contemporaneous Acts, 
have come to the conclusion that 
tho intention to repeal the particu¬ 
lar law is not made distinctly to 
appear, either by express words, or 
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necessary implication, and, conse¬ 
quently, that the limitation of Act 
X. remains in force. 

Tie appeal was dismissed. 

CALCUTTA IUGII COURT. 

The Gth March , IS73. 

Nundo Lall Muter and others, 

Plaintiffs, vs. Pkosunno Moye 
Debia, Defendant. 

Pleadings — Mortgage—Issues Sec. 

141 Act Pill of 1859. 

The 1 'lnintiIT suod lo recover possession 
of certain premises alleging that the defen¬ 
dant had sold thorn to plaintiff’s husband 
nearly twelve years before the commence¬ 
ment of the suit ; the defendant absolutely 
denied the execution of the deed on which 
the piaintill relied. The Moonsilf was satis¬ 
fied that the deed had been executed, but 
perceiving that possession had not followed, 
had some doubt as to the nature of tho 
transaction, and having examined a witness 
who had been originally named by tho plain¬ 
tiff, found tho transaction not to be a sale 
but a mortgage. Tho Moonsiff being of 
opinion that tho defendant was not cntitlod 
to tho benefit of a fact which was neither 
pleaded nor relied upon, gave the plaintiff 
a decree. The Lower Appellate Court con¬ 
sidering that the preliminary foreclosure 
proceedings -^acN not been taken, reversed 
tho decision of the Moonsilf. 

Held 1st, that the oral ovidence was pro¬ 
perly admitted by tho Moonsiff. 

2nd, that it was incumbent on the first 
Court tot frame an issue as to the nature of 
the transaction, whether a mortgage or a salo. 

3rd, that tho suit was properly dismissed 
by the Lower Appellate Court, because the 
plaintiff bait not foreclosed the mortgage. 

Jackson, J.—It appears to us 
that the decision of the Lower 
Appellate Court in this case upon 


the main question cannot be suc¬ 
cessfully assailed. The plaintiff’s 
suit was to recover possession of 
certain premises on tho allegation 
that the defendant had sold them 
to the plaintiff’s husband in tho 
year 1264, nearly twelve years be¬ 
fore the time of the commencement 
of the suit. 

The defendant absolutely denied 
the execution of the deed on which 
the plaintiff relied. 

The Moonsiff’, however, was sa¬ 
tisfied upon the evidence that the 
deed had boon executed, but per¬ 
ceiving that possession hud not 
followed the execution of it, ho 
seems lo have had some doubt as 
to the nature of the transaction, 
aud thereupon a witness named 
Nyan Cband Bose, who had been 
originally named as a witness by 
the plaintiff being examined, de¬ 
posed that, contemporaneously with 
the execution of the deed, there 
had been a parole agreement to 
the effect that, if tho sum of Its. 
000 advanced by the plaintiff’s 
husband were repaid within five 
years, with interest at the rale of 
one per cent, per mensem, then the 
deed of sale should not tako effect. 
Upon this the Moonsiff held that 
the alleged ont-and-out-sale was 
in fact not a sale bnt a mortgage. 
The Moonsiff, however, remarking 
in strong terms upon the obstinacy 
of the defendant whom he had allow¬ 
ed time to compromise, hat who, he 
says, “insteadj of, compromising, 
brought forward w* attorney. Baboo* 
2 
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Ashootosh DLrnr, at great cost to This is not a quite correct state* 
argue her case,” and being of ment of the effect of that decision. 


opinion that the defendant was 
not entitled to the benefit of a fact 
which was neither pleaded nor 
relied upon, gave the plaintiff a 
decree. 

On appeal, the Subordinate 
Judge, considering that as tltc 
evidence showed the transaction 
to have been one of mortgage, and 
as the preliminary forceclosure 
proceedings had not been taken, 
the plaintiff could not succeed, re- 
vcrscd d thc decision of the Moonsilf, 
and dismissed the plaintiff's suit. 

In Special Appeal before us, it 
has been contended that tbe defen¬ 
dant has been in this way allowed 
the benefit of a ease wbicb sbe bad 
not made, and that the evidence 
on which the transaction was found 
to be a mortgage was not admissi¬ 
ble under tbe Full Bench Ruling 
in the ease of Kasce Nath Chat- 
terjee, vs. Chundy Chum Banerjee, 
reported at V., Weekly Reporter, 
Civil Rulings, page GS, and we 
have been asked to set aside the 
judgment of the Lower Appellate 
Court on these grounds. The spe¬ 
cial appellant also relied upon the 
ruling of the Privy Council in the 
case of Eshan Chundcr Singh, ps. 
Shama Churn Bhutto, 6 , Weekly 
Reporter, Privy Council Rulings, 
p. 57, to show that the Court must 
be guided by the allegations made, 
and the ease put forward by the 
parties, and must not frame a case 
■ contrary to those allegations. 


because the observations of their 
Lordships show that the grounds 
to which they adverted* were not 
raised or suggested either by the 
parties or the evidence in the case. 
Moreover, the decision arrived at 
in that ease was one of fact come 
to by a Court whose province it 
was not to enquire into facts, the 
ease having been one of special ap¬ 
peal. It appears to us that the ad¬ 
mission of the evidence iu this case 
as to the character of the transac¬ 
tion was in accordance with the 
decision of the Full Bench. The 
Chief Justice, in delivering judg¬ 
ment of the majority of the Judges 
in that case, said :—“ If possession 
did not accompany or follow the 
absolute bill of sale, it would he 9 
strong fact to show that the trans¬ 
action was a mortgage, and not a 
sale, and it therefore becomes ma¬ 
terial to try whether tho plaintiff 
was ever in possession and forcibly 
dispossessed as alleged by him, and 
whether having reference to tho 
amount of the allcgdiR purchase- 
money advanced and to the value 
of the interest alleged to be sold, 
and the acts and conduct of tho 
parties, they intended to act upon 
the deed as an absolute sale, or to 
treat the transaction as a mortgage 
only, for I am of opinion that pa¬ 
role evidence is admissible to explain 
the acts of the parties, as, for ex¬ 
ample, to show why the plaintiff 
did not take possession, in pursji- 
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ancc of the bill of salo, if it be 
found that the defendant retained 
possession! and that the plaintiff 
nevor had possession as alleged by 
him, and was near forcibly dis¬ 
possessed.” 

In the ease before us, there was 
no allegation of possession having 
followed the execution of the deed. 
The Court had to consider the cir¬ 
cumstance of the execution of the 
deed which was proved not being 
followed by possession. That it 
was said by the Chief Justice in 
(he Full Bench case, would be a 
strong circumstance to show that 
the transaction was a mortgage, 
and not a sale ; and if it would be 
a strong circumstance to show that 
the transaction was a mortgage, 
we think it would certainly be in 
the present ease a circumstance 
producing doubt in the mind of 
the Court whether really the trans¬ 
action was an out-and-out-salo, 
and oral cvidenco admitted under 
such circumstances would be likely 
to explain the conduct of the par¬ 
ties, We think, therefore, that 
the cvid<aw<$ was properly admit¬ 
ted. 

As to the issue being raised. 
Section 141 of the Civil Procedure 
Code says :— u At any time before 
the decision of the case, the Court 
may amend tho issues, or frame 
additional issues on such terms os 
to it shall seem fit, and all such 
amendments as may bo necessary 
for the purpose of determining the 
rc^l question or controversy be¬ 


tween the parties shall bo so made.” 
It was, therefore, we think incum¬ 
bent on the Court to frame tho 
issue whether tho transaction was 
really an out-and-out-sale or a 
mortgage. That it was a mort¬ 
gage is, we think, quite clear; and 
as the plaintiff is not entitled to 
recover possession without taking 
the necessary preliminary measures, 
wo think the suit must he dismiss¬ 
ed ; but as tho additional issue was 
not raised in the pleadings, and as 
tho conduct of the defendant 
through on t has been extremely 
bad, it seems that we ought to 
modify tho decision of the Lower 
Appellate Court by ordering her 
to pay her own costs of all the 
proceedings in this suit. If the 
plaintiff is desirous of taking pro¬ 
ceedings against the defendant in 
consequence of her making tho 
false verification in tho written 
statement in this case, he will have 
the sanction of this Court. 


PRIVY COUNCIL. 

The 6/h March, 1S73. 

Joy Narain Giri, vs. Siieed Prq- 

SAUD Gnu AND OTHERS. 

Appeal from the Calcutta High 
Court . 

Joint Property-—Findings on Facts 
—Loss of Papers in the Cyclone, 

Where both tbc Courts below disbelieved 
tho statement of a party and found a fact 
after proper enquiries,—the Privy Council 
saw no ground for reversing that decision. 

A party alleging that all papers connected 
with a transaction by which he could pcoro. 
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liia allegation were lost in the cyclone, and 
giving hie own deposition, was disbelieved as 
the statement was almost entirely unsup¬ 
ported by any evidence except bis own, that 
evidence being of a very unsatisfactory 
character. 

Their Lordships are of opinion 
that the ordinary rule which they 
have observed respecting the find¬ 
ings on questions of fact by two 
Courts applies in this ease. It 
was a ease in which the plaintiff 
alleged that he and the defendant 
had lived in eornmensality and 
enjoyed certain joint property of 
which the defendant being the 
elder was the manager ; that the 
defendant had claimed exclusive 
possession as against him, and 
their eornmensality had ceased, and 
ho applied for his share of the 
joint property. The defendant 
alleged that the property was not 
joint. Upon that issue both Courts 
have found against him, and it is 
not now contended that the finding 
is not right with respect to the bulk 
of the property. But it is alleged 
that, with respect to a certain por¬ 
tion of the plaintiff’s claim, the 
decision is wrong, or at all events 
that some further enquiries should 
he instituted. That portion of tho 
claim is this.' It appears that the 
plaintiff and defendant held a joint 
lease of certain khas lands from the 
Government, and certain joint pro¬ 
perty had been deposited as a securi¬ 
ty for the payment of the rent of the 
Government, but tho defendant 
alleges that, since the institution 
<?f -this suit-, that property had been 


takeu possession of by the Govern¬ 
ment- in consequence of the failure 
of the ryots to pay tho rent, which 
he attributes to a certain cyclone 
which occurred in 18Glytherefore 
ho was unable to pay the plaintiff 
his share of it; and he further 
alleges that all papers connected 
with the transaction by which he 
could prove this part of his allega¬ 
tion were lost in the cyclone. 
Both Courts appear to have disbe¬ 
lieved the defendant’s statement 
upon this matter, which was al¬ 
most entirely unsupported by any 
evidence except his own, that 
evidence being of a very unsatis¬ 
factory character. It appears to 
their Lordships that the whole of 
this part of case was in fact before 
both Courts, and the defendant, 
if be had a case, might have prov¬ 
ed it, and they are not disposed to 
set aside the finding of the Courts 
that tho plaintiff is entitled to his 
half of this joint property which 
was deposited as a security for the 
payment of the rent with the 
Government. As to the amount 
of mesne profits to wbtep he would 
be entitled, that is another ques¬ 
tion, but that has hot been con¬ 
cluded, and will bo determined 
upon execution. It appears to 
their Lordships that this is fbb only 
matter upon which any enquiry 
could be necessary, and upon this 
an enquiry will be hold. There 
was also a question as to tho plain¬ 
tiff’s right to recover certain nij- 
jote lands which the defendant 
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said ho had given up to the laud- 
lord. The Courts below did not 
believe his story upon that, they 
did not believe that he proved that 
they were given up to the land¬ 
lord but if they have been given 
up to the landlord, then the plain¬ 
tiff will not got them in execution. 

On the whole their Lordships 
see no ground for reversing the 
decision of the two Courts, which 
appears to be on questions of fact 
which they have properly enquired 
into; and under theso circum¬ 
stances 1 heir Lordships will humbly 
advise Her Majesty to dismiss this 
appeal, and to affirm the judgment 
of the Court below. 


CALCUTTA MICII COURT. 
The 2nd April, 1873. 

IIaDJEE ABDOOUA AKl) ANOTHER, 

Petitioners. 

Indian Registration Act (VIII. of 
1871J Section 70— Review—Act 
XXIII. of 1801, Sec. 38. 

A District Judge lias no power to review 
ah order passed under Sec. 73, Act VIII. of 
1871. 

Mr. Twtydhe and Baboo Romesh 
CA under Miller for Retilioners. 

On the death of Mussammut 
Noorun, her son-in-law, Heassut 
Ilossein, made application to the 
Sub-Registrar of Gya for the re¬ 
gistration of a deed of gift from 
the deceased in favor of her grand¬ 
children. On the objection of the 
petitioners, the Sub-Registrar re. 
fused to register the deed. Reassut 
Ilossein applied to the Judge un¬ 


der Sec. 73, Act VIII. of 1871, to 
establish his right to have the deed 
registered. The application was 
rejected by Mr. Taylor, tbe Judge, 
on the ground that the execution 
of the deed was not satisfactorily 
proved. He applied for a review 
of this judgment and the then 
Judge of Gya (Mr. Crastcr) direct¬ 
ed that the case be placed upon tho 
review file and be argued, 

Piieah, J.—It appears to mo that 
the Judge has taken an erroneous 
view of the extent of his jurisdic¬ 
tion in this matter. If he wore 
right, the consequence would bo 
that, whereas in regular civil suits, 
in suits before tbe Collector’s Court 
under Act X. of 1S59, and in suits 
which arc dependent upon the pro¬ 
visions of Bengal Act VIII. of 1809, 
the procedure for review is strictly 
laid down and limited in respect to 
the time and the cause, yet in a 
summary ease like tho present, the 
Court would be unrestricted in 
every way. It would not be oblig¬ 
ed to confine its review to matter 
which was new since the former 
hearing, or to any of those points 
which are prescribed in the general 
Civil Procedure Code. The Judge 
might in fact on review hear on ap¬ 
peal from the decision of his prede¬ 
cessor upon precisely the same ma¬ 
terials as those upon which hisgre- 
deccssor formed his judgment, and 
he might do this without any limit, 
as far as I see, with regard to time; 
and again bis own decision upon 
review might be reviewed there* 
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after equally without limit as to 
time. The consequence would be 
that we should have here a perfect¬ 
ly unrestrained system of appeal 
upon appeal without any sort of 
limitation. And, indeed, as far as 
I understand the present ease, the 
review which has been admitted is 
of the nature of an appeal from the 
judgment of Mr. Taylor. No 
doubt, every Court has so far the 
power to review its own decision 
as may he necessary for the pur¬ 
pose of making that dccison in 
terms accord with the intention of 
the Court entertained at the time 
of passing it: for instance, to cor¬ 
rect verbal errors, or otherwise to 
make the formal decree an accurate 
expression of the judgment which 
the Court intended to pass. But 
I am of opinion that au inferior 
Court of limited jurisdiction docs 
not possess the general power of 
reviewing its own decision which 
the Judge appears to think that 
every Court necessarily does pos¬ 
sess. 7 may say that even the Court 
of Chancery in England, whose 
powers arc as general as the powers 
of a Civil Court well can be, does 
not exorcise the power of reviewing 
its own judgment except when 
error of law is apparent on the face 
of tbo judgment, or when new 
ms^tcr is brought to its notice 
which could not have been adduced 
before it at the time when the de¬ 
cree was made. 

On tho whole then it seems to 
me as I have already said that the 


Zillah Courts have not got the ge¬ 
neral power of reviewing their own 
judgments which would be neces¬ 
sary in order to support the exercise 
of jurisdiction which tlfo Judge 
here has affected to make. It fol¬ 
lows therefore that the admitting 
of the review was in this respect 
ultra vires, and the rule setting 
aside the order will be made abso¬ 
lute with costs. 


PRIVY COUNCIL. 

The 30 th November , 1872. 
Goopre Laxe, vs. Mussamut Seek 
C lIDNDRAOLEE BuiIOOJEE. 

Appeal from ihc Hi pit. Court, 

N. IV. 1\ 

Hindoo Law—Second adoption in 
the life-time of a son previously 
adopted — Pleading—New Case. 
As a Hindoo cannot, while he has an 
adopted son living, adopt another son ; so 
neither can his widow, after liis death, by 
virtue of any authority delegated from him, 
adopt a son while nu adopted son is still 
living* 

Defendants who have represented tho 
fact of an adoption which they erroneously 
conclude to ho an adoption valid in law, 
cannot ho charged with nufugproscntalion 
so far as the fact is concornccF, and arc not 
estopped from setting up the true facta of 
the ease. 

lCvcn if a plaintiff has been misled, by 
various representations of tho dofendant, 
into framing his suit in a particular way, 
still ho can only rccovor according to his 
allegations and proofs, and cannot bo allow* 
cd to set up an entirely now case not set up 
or hinted at in the plaint. 

This was a suit brought to re¬ 
cover possession of a temple and 
certain jewels and valuables held 
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therewith. The plaintiff claimed 
as heir of one Luchmunjec. He 
endeavoured to provo his heirship 
in this way. lie asserted that his 
grandfather Damodurjeo had two 
wives, Luchrace and Charmuttce ; 
that, shortly befovo his death, he 
gave a power to his wives to adopt 
two sons; that after his death, his 
first widow Luchmec adopted Go- 
bindjec, the father of the plaintiff; 
that some four years afterwards, the 
second widow Charmuttce adopted 
Luchmunjce, through whom tho 
plaintiff claims. The plaintiff as¬ 
serts that on tho death of Luch- 
munjee, who according to liis case 
was his uncle, he became the heir 
to Luchmunjec, who was in posses¬ 
sion of the property. lie admits 
that the defendant, the widow of 
Luclimunjee, had a life-interest in 
the property, but he alleges that 
she had forfeited that life-interest 
by committing waste. 

The Principal Suddcr^Amcen 
found in effect that the plaintiff 
had proved the whole of his case. 
The High Court reversed the deci¬ 
sion of t^\ Principal Suddcr 
Amccn : they expressed themselves 
by no means satisfied that the de¬ 
fendant had forfeited the property 
by committing waste > but they 
deemed ft unnecessary to decide 
this question, inasmuch as they 
came to the conclusion that the 
plaintiff had failed to prove his heir¬ 
ship to Luchmunjce. They were 
by no means satisfied that the 
plaintiff proved rill the facts on 


which he relied ; but they came to 
tho conclusion that, assuming all 
those facts to be proved, as the 
plaintiff alleged them, ’still iu 
point of law his case failed for this 
reason that, according' to Hindoo 
Law, there cannot be two valid suc¬ 
cessive adoptions, and that the first 
widow having adopted a son, Go- 
bindjee, the second widow could not, 
while Gobindjee was alive, make 
another valid adoption. 

The question of successive adop¬ 
tions was argued very elaborately 
and very carefully considered in the 
case of Rungaraa, vs. Atcbama and 
others, reported in the 4th volumo 
of Moore’s Privy Council Appeals, 
p. 1. (7, W. R., P. C., p. B7) ; and 
since the decision of that ease, 
whatever doubts may have been 
entertained on the question before, 
it must bo considered as settled 
law that a man cannot, while ho 
has an adopted son living, adopt 
another son. And in their Lord¬ 
ship’s opinion, it follows on prin¬ 
ciple that a man cannot delegate 
to others, to be exercised after his 
death, any greater power than ho 
himself possessed in his life-time; 
and that inasmuch as -he, Damo- 
|#durjec, eoqjd not, one adopted son 
being living, adopt another, his' 
second widow Charmuttee could 
not, by virtue of any authority 
delegated from him, adopt a soil 
while ato adopted son was' living. 

Their Lordships therefore concur 
with the judgment of the High 
' Court, which amounts to this that, 
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assuming all the plaintiff’s facts as 
he alleges them in his own favor, 
still that in point of law the second 
adoption was invalid, and that 
consequently there was no relation¬ 
ship between him and the second 
adopted son Luchmunjee, under 
whom he claims. 

That being so, their Lordships 
do not think it necessary to give 
an opinion as to whether the facts 
on which the plaintiff relics have 
been substantiated or not. As- 
suming them to have been sub¬ 
stantiated, his caso in point of law 
fails. 

It has been argued on tko part 
of the appellant that tho defen¬ 
dants in this case are estopped 
from setting up the true facts of 
the case, or even asserting the law 
in their favor, in as much they 
have represented in former suits 
and in various ways, by letters and 
by their actions, that Luchmunjeo 
was the adopted son of Damodurjcc 
adopted by Damodurjee’s widow, 
his mother. .But it appears to their 
Lordships that there is no estoppel in 
tho case. There has been no mis¬ 
representation on the part of Lueh- 
munjee or the defendant on any 
matter of fact. They are alleged 
to have represented tliat Luch- 
munjee Was adopted. The plain¬ 
tiff’s case is that Luchmunjee was 
in fact adopted. So far as the 
fact is concerned, there is no mis 
representation. It comes to no 
more than this that, they have 
arrived at a conclusion that the 


adoption which is admitted in fact 
was valid in law, a conclusion 
which in their Lordship’s judg¬ 
ment is erroneous; but that creates 
no estoppel whatever between the 
parties. 

It may further bo observed that, 
if Luclimunjco’s statement is to bo 
taken, it must bo taken as a whole; 
and what be asserts i3 that he was 
validly adopted. But if he was 
validly adopted, it follows that tho 
plaintiff was invalidly adopted; 
aud therefore an this view of the 
case, it appears to their Lordships 
that no reliance can he placed upon 
this question of estoppel. 

It has indeed been further argued 
that, even puttiug it not so high 
as estoppel, still the plaintiff has 
been misled, by various representa¬ 
tions made by the defendant, into 
framing his suit as it is now framed. 
If that were so, it would not 
empower their Lordships to depavt 
from the rule which has always 
prevailed that a man must recover 
according to his allegations and his 
proofs. It would not enable their 
Lordships to allowthe appel¬ 
lant asks them to allow) an entire¬ 
ly new ease to be now brought for¬ 
ward before them, which is not 
even set up or hinted at in the 
plaint, * 

The new ease suggested appears 
to be that, assuming an invalid 
adoption of Luchmunjee, and treat¬ 
ing Luchmunjee as a mere tres¬ 
passer, still the plaintiff could re¬ 
cover by proof of , his title £om 
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Damodurjee. Whether he has 
suoh a case or not, their Lordships 
do not think it necessary to decide, 
hat they feel themselves bound to 
say that that case cannot be gone 
into, inasmuch as it has not been 
set up in the plaint. Their Lord- 
ships do not desire to construe 
plaints with any extreme strictness 
or technicality, but it would mani¬ 
festly be extremely inconvenient, 
and certainly contrary to their 
practice, to allow a case to be raised 
hero which is entirely different 
from the one which has been 
previously insisted upon. 

For these reasons their Lordships 
arc of opinion that the decree of 
the High Court is right and ought 
to be affirmed. Their Lordships 
understand the High Court simply 
to have ruled that the plaintiffs 
had failed to prove the title on 
which they sued, that the Principal 
Sudder Amecn’s decree ought 
therefore to be reversed* and the 
suit dismissed with costs. But in 
as much as the formal decree, 
which simply orders that the appeal 
be dccreedTtoith costs, and the 
decision of the Principal Sudder 
Amcen reversed, may hereafter lead 
to some doubt as to what was really 
decided by. the High Court, their 
Lordships think that the formal 
decree should be varied by ordering 
that the deoision of the Principal 
Sudder Ameen be reversed, and 
the suit dismissed with costs in 
both Courts, and their Lordships 
wilV humbly advigQ Her Majesty to 


this effect. The appellants must 
pay the costs of this appeal.' 

CALCUTTA HIGH COURT. 

Fctt Bench. 

The 1st April, 1873. 

ClIUNDER CoOMAR MlTNDUL AND 
others, Plaintiffs, 
vs, 

Namni Kuanuh, Defendant, 
Collector’s Judgment on a PottaA — 

Res Judicata—Act X, of 1859, 

See, 23, Cl, C. 

A person brought a suit against his land, 
lord, in tho Revenue Court, under Act X. of 
1859, See. 23, Cl< 6, for tho recovery of pos. 
session of lands, claiming to hoidihe land un¬ 
der a mowroseo pottab. The landlord im¬ 
pugned the pottah as spurious, and upon trial 
tho pottah was found to be genuine, and the 
plaintiff got a decree. 

Tho landlord now brings a civil suit'to 
ojcct tho heirs of the plaintiff in the suit 
under Act X. from tho lands in the above 
suit. 

The Full Bench decided that the decision 
of the Revenue Court as to the pottab is not 
conclusive between tho parties. 

Judgments of the Full Bench, 

Couch, C. J,*—-In 1866, one Bskir 
Ali brought a suit in a Revenue 
Court, under Clauso 6, Section 33 
of Act X. of 1859, against the pre¬ 
sent plaintiffs, to recover possession 
of four beegahs of land, alleging that 
he held it under a mowroseeleaae 
granted by the plaintiffs, and that 
they had dispossessed him by pro¬ 
ceedings taken in the execution of 
a decree whioh they had recovered 
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against bis brother. The plaintiffs, 
in their answer, denied that he was 
their tenant, and said the mokurra- 
rce pottali was a spurious docu¬ 
ment. The Deputy Collector held 
that it was genuine, and gave a 
decree to 13akir Ali for possession 
under it. This decision was con¬ 
firmed by the Judge on appeal, 
and a special appeal from his deci¬ 
sion was rejected by this Court. 
The defendants arc the heirs of 
Bakir Ali, and the plaintiffs havo 
brought the present suit to be res¬ 
tored to the possession of the lands 
of which the possession was so de¬ 
creed to Bakir Ali. 

The objection taken before the 
Subordinate Judge seems to have 
been that the suit was not main¬ 
tainable, because the validity of the 
pottah had been established in the 
former suit. He held that the suit 
was maintainable, but that tho pot¬ 
tah was a genuine one, and dismiss¬ 
ed the suit with costs. 

On appeal, the Judge has held 
that the decision in the former suit 
is conclusive in this suit, and that 
tho plaintiffs cannot now contend 
that the pottah is not genuine, and 
has dismissed the appeal without 
deciding whether it is genuine. 

Thereupon the plaintiffs have 
preferred a special appeal to this 
Court, and the Division Bench, be¬ 
fore which it came for hearing, has 
referred to a Pull Bench the ques¬ 
tion “ whether tho previous decision 
as to Ihe pottah isr or is not conclu¬ 
sive between the parties/' j 


The case illustrates , the defects 
of the present system of special ap¬ 
peal. There is a very strong pro- 
Lability, to say the lefSt, that if 
the Judge had determincuihe ques¬ 
tion whether the pottah is genuine, 
he would have found it to be so ; 
and that if this Court had power 
to decide the question of fact, it 
would find so; but tho Special ap¬ 
peal is brought for an error in law 
in holding that the provious deci¬ 
sion is conclusive. The Division 
Court has been unable to come to 
a decision upon this question, and 
tho Full Bench has to decide it. 
Under a better procedure, the case 
would bo decided on its merits, and 
this question would most probably 
bo an immaterial one. It must, 
however, now bo answered. 

The rule applicable to* it is laid 
down in the Duchess of Kingston’s 
case, first, that the judgment of a 
Court of concurrent jurisdiction, 
directly upon the point, is as a plea 
in bar, or as evidence, conclusive 
between tho same parties upon the 
same matter directly in question 
in another Court; sffdjmdly, that 
the judgment of a Court of ex¬ 
clusive jurisdiction, directly upon 
tho point, is in like manner 
conclusive upon the same matter 
between the same parties,' coming 
incidentally in question in another 
Court for a different purpose. Mr. 
Justice. Mitter, in his judgment in 
this case, after calling this an 
estoppel, says ,c The late learned 
Chief Justice^ of this Court se^msj 
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to have thrown considerable doubts 
upon the propriety of introducing 
the doctrine of estoppel in this 
country in the judgment delivered 
by him in the case of Mussammut 
Edun, reported iu.page 175 of the 
8 th Weekly Reporter. That doc¬ 
trine, it was observed, is one 
peculiar to the law of England. 
It is intimately connected with the 
English law of pleadings which 
has no existence in our Courts, 
and as its tendency is to shut out 
the truth, it may well bo doubted 
whether those Courts, which are 
by their very constitution Courts of 
equity and good conscience, would 
be justified in adopting a doctrine 
which has such a tendency/' 7 
These remarks oblige me to quote 
from the judgment of the Judicial 
Committee in Kliagowlec Singh, 
vs. Hossein Buksh Khan, 7, Bengal 
Law Reports, 673. After quoting 
the well-known passage from the 
Duchess of Kingston’s case, their 
Lordships say :— <k There is no¬ 
thing technical or peculiar to the 
law of England in the rule as so 
stated, jlt^was recognized by the 
Civil law, aud it is perfectly con¬ 
sistent with the second Section of 
the Code of Procedure under which 
this case was tried, which says 

.. I have carefully read the 

report of the ease at page 175 of the 
8 th Woekly Reporter, and I have not 
found it any where stated that tho 
doctrine. “ is one peculiar to the 
law of, England/’ Upon the 
remark that it is intimately con¬ 


nected with the English law of 
pleadings (meaning I presume 
common law pleadings,} and that 
it may well be doubted whether 
our Courts would be justified in 
adopting it, I will only observe 
that the English Courts of Equity 
have adopted it, as may be seen iu 
Bam, vs. Jackson, I., Phillips, 682; 
I., Young and Collyer, C. C., 585. 
Vice Chancellor Knight Bruce, iu 
his judgment iu this case, quotes 
various passages from tho Civil 
law, showing the reason of tho rule. 
That tho judgment of a Court of 
competent jurisdiction upon a ques¬ 
tion directly raised before it shall be 
accepted between the parties to the 
suit as true seems to me to be a 
rule which should be adopted in 
our Courts. Section 23 of Act X. 
of 1859 gave jurisdiction to the 
Collectors in certain suits, and 
amongst them, by Clause C, in all 
suits to recover tho occupancy or 
possession of any land, farm or 
tenure, from which a ryot, farmer, 
or tenant has been illegally ejected 
by tho person entitled to receive 
rent for the same. Mr. Woodrofle, 
who appeared for the appellants, 
relied upon the decision of a Pull 
Bench iu 7, Weekly Reporter, 1S6, 
and also argued that illegally 
ejected means ejected other,wiso 
than by due form of law. In the 
Full Bench case, the Chief Justice 
delivering judgment said <e Wo 
think that tho words ‘ suits to re¬ 
cover fhe occupancy or possession 
of any land 7 in Clause 6, Section 
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23 of Act X. of 1859 refer only to 
possessory actions against the person 
entitled to receive the rent, and 
not to suits in which the plaintiff 
sets out his title and seeks to have 
his right declared and possession 
given him in pursuance of that 
title.” Bakir Ali’s suit was to re¬ 
cover possession, and he alleged 
that he had been dispossessed by 
the plaintiffs by proceedings taken 
in execution of a decree against an¬ 
other person, which would be clear¬ 
ly illegal. I have no doubt that it 
was a suit within Clause 0 of Sec¬ 
tion 23; and as the plaintiff alleg¬ 
ed that he held under a mowrosee 
lease, it was necessary for the 
Deputy Collector to determine whe¬ 
ther the leaso was genuine. I 
must here observe that concurrent 
jurisdiction in my opinion refers 
to the matter decided upon, and 
it is not necessary, as Mr. Justice 
Mitter seems to think, that the 
Court whose judgment is to be 
conclusive should have been able 
to entertain the suit in which it is 
to be used. If it were so, a person 
who had sued another in the Small 
Cause Court of Calcutta for a debt, 
and obtained a judgment, could 
not use it in - a suit in the High 
Court against the same person as 
proof that the latter was indebted 
to him, if tko suit in the High 
Court was of such a nature as not 
to be cognizable by the Small Cause 
Court, 

It appears to me that the ques¬ 
tion referred to us must be deter¬ 


mined by considering what the 
point, upon which the judgment in 
the suit before the Deputy Collec¬ 
tor was given, was. The^suit was 
to recover possession of land from 
which a tenant had been illegally 
ejected.* The Deputy Collector had 
to determine two questions: was 
the plaintiff a tenant of tho land? 
Had ho been illegally ejected by 
tho person entitled to receive rent 
for it ? To determine the first of 
those, it was necessary for him to 
find whether tho alleged lease was 
genuine ; but the real judgment in 
tho suit was that the plaintiff was 
a tenant, tho pottah being the 
proof of it. The Deputy Collector 
had no jurisdiction to give effect to 
tho pottah as a permanent title; 
he could only use it as showing that 
at that time the plaintiff had a 
right to the possession of the land. 
It was laid down by Lord Ellen* 
borough in Outrarn, vs. Moorwood, 
3, East, 357, that a judgment is 
final only for its own proper pur¬ 
pose and object, and no other. Tho 
suit now before the Court is against 
the heirs of Bakir Ali/Vjhose case 
is that he had a mowrosee pottah; 
but the Deputy Collector had not 
power in the suit before him to ad¬ 
judge that the tenancy was heredi¬ 
tary j and if his judgment i& to bo 
taken as being directly on that 
point, his is not a Court of concur¬ 
rent jurisdiction. His finding upon 
the pottah, except so far as it esta¬ 
blished the right of Bakir Alito the 
possession Of the land when ho 
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ejected, must be considered a finding 
upon a collateral matter. 

In my opinion, therefore, the 
question referred ought to bo an 
swered in the negative. 

Jackson, J.—(Did neither dissent 
from the conclusion arrived at in 
the above judgment nor did he 
give his express assent.) 

Pheab, J. —(After shortly stating 
the facts of the case.) Now, it 
must bo observed at the outset that 
the Collector's Court was a Court 
of limited jurisdiction, and that it 
had no power to determine between 
the parties a question of right to 
the land larger than the bare right 
to possession. It so happened that 
the plaintiff's right to possession 
as ho alleged it was clothed with 
mowrosec incidents, but the Col¬ 
lector’s Court had no authority to 
determine whether such incidents 
existed or not; and indeed it is for 
this very reason that the Munduls 
are undoubtedly entitled, notwith¬ 
standing the Collector’s decision 
against them in the former suit, to 
come to the Civil Court to have the 
question as. to the mowrosec right 
tried in the present suit. If they 
are here to be successfully met with 
the objection that the Collector has 
already finally determined the ques. 
tion of the validity of the pottah, 
then it is obvious the result is that 
the Collector has indirectly, if sot 
directly, determined & question 
between the parties, which, was 
beyond his powers/ and has in ef¬ 
fect ousted the Court of superior ! 


jurisdiction, for the latter will have 
nothing left to it, but to, in effect, 
register the Collector’s decision. 
This clearly cannot be right. And 
the explanation is to my mind fur¬ 
nished by the discussion of the 
matter, which! offered in Mussam* 
mut Edun’s case. I will not now 
go over the same ground again. 
I will simply confine myself to 
saying very shortly that I think 
the decision of the Collector upon 
the issue which is now before the 
Court, although he was unquestion¬ 
ably competent to try that issue 
for the purposes of the suit before 
him, did not effect a res aeljudieata 
between the parties* for all other 
purposes, and this for both the rea¬ 
sons given by Sir W. De-Grey 
in the Duchess of Kingston’s ease: 
first, the Collector had not concur¬ 
rent jurisdiction with tho Civil 
Court to the full extent of the mat¬ 
ter involved in that issue; second, 
the issuo as to the execution and 
authenticity of tho pottah was a 
question of evidence collateral to the 
matter which the Collector had to 
determine, 

I will add that, while it is no doubt 
most important in this country 
as in every other to give as much 
finality as possible to judicial de¬ 
termination of matters of dispute 
between parties, it is especially 
necessary in view of the inefficien¬ 
cy very generally displayed by our 
Indian Courts in the investigation 
and ascertainment of facts, that we 
should bo watchful not to shut out 
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a litigant without good reason from 
an opportunity of showing the truth 
of his ease. 

I think the question put to us 
should be answered in the negative. 

Markey, J.—-In this case, I also 
would answer the question put in the 
negative. But I base my opinion 
entirely upon the peculiar character 
of the Court in which the former 
suit was tried. It was a Court 
the jurisdiction of which is defined 
by Section 23 of Act X. of 1859. 
In some of the suits enumerated in 
that Section, it is obvious that 
questions of title must sometimes 
arise; and it also appears from 
Scclion 103 that the Legislature 
contemplated that these questions 
would arise, and made special pro¬ 
visions, in case they should arise* 
that an appeal should lie to the 
ordinary Civil Court. It might, 
therefore, have been thought that 
the Legislature considered that 
questions of title could be finally 
adjudicated upon by suits institut¬ 
ed in these Courts, But the Privy 
Council have held in the case of 
Khoogowlec Singh, vs. Hossein Bax 
Khan, 7, B. L. R., G79, that fhe 
decision of a Collector in such a 
Court upon a question of title in 
a suit brought under Clause 2 of 
Section 23 of Act X. of 1859 is not 
a decision of a Court competent to 
adjudicate on a question of title. 
It is true that this is only one of 
the reasons given for not treating 
the Collector's decision as conclu¬ 
sive in that case, It is true also 


Hidings , 

that the suit which the Collector 
had tried in that case was for rent 
under Section 2, whereas this was 
to recover possession unde*->Clause 
G. But the expression of^Spinion 
as to the competency of the Collec¬ 
tor is ilear and distinct, and is in 
accordance with opinions of high 
authority which havebeen exprer-ed 
in this Court as is shown in the 
judgment of Mr. Justice Milter. 
Nor is it possible to say that the 
Court which is incompetent to ad¬ 
judicate upon questions of title in 
a suit for rent is competent to do 
so in a suit for possession. The 
ground of ineompetency of these 
Courts, as pointed out by the 
Privy Council, is the special and 
summary character of their juris¬ 
dictions. 

Upon these grounds, I answer 
the question put in the negative. 

AjNsue, J.—I concur in the 
judgment delivered by the Chief 
Justice. 

CALCUTTA HIGH COURT. 

The Wi March , 1873. 

Messr 3 , R. Watson,^ Co., 
r s. 

Kristo Mohun Rukhit & others. 

Rent Suits—Indivisible Tenure. 

Muter, J.—In these cases ws do 
not think it necessary to express 
any opinion on the preliminary 
objection which was raised by the. 
pleader for the respondent under 
the provisions of lection 102, Act 
VIII. of 1809 B, C* It is sufficient* 
for us to say . that both the Bower 
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Courts have concurrently found that 
the tenure in, question was one 
indivisible tenure, end the plaintiff, 
special appellant, had no right to 
split it up into different parts and 
to institute different suits against 
the tenant for arrears of rent, It 
has been contended that the Lower 
Courts have misunderstood the 
settlement proceedings ; but this 
contention has not been made out 
to our satisfaction. 

We dismiss these appeals, and 
we allow costs in those cases in 
which the respondents have ap* 
pcared. 


CALCUTTA HIGH COURT. 

The 2lst June, 1873. 
Huruyhuu Moojcerjee, Petitioner* 

XS. 

Nobin Chunder Doss, Opposite 
Party* 

Section 246 of Act VlIJ. of 1859— 
Benamee purchase for the Judg¬ 
ment-debtor. 

Ilurryhur Mookorjeo obtained a decree 
against Soolrnl Narain and attached a property 
which was daisied by Nobln Ohuuder Dose 
as purchasedhim before the attachment : 
The Subordinate Judge was of opinion that 
tho evidence as to the possesion of the 
claimant was not very satisfactory and that 
it also appeared to, him that there was 
reason to believe that the alleged sale was in 
frond of creditors, hut as ho drought that bo' 
was not competent tinder Section 2id to 
enter Into thtt part* of the enquiry and 
finding that there was j*ome'evidence oftbe. 
possession of the claimant, he aUtiwccftfm 
claim and referred the' petitioner to a 
lkgidar suit. 


field, that the {Subordinate Judge'ought 
to have enquired into the question m to. 
whether the. properties which the claimant 
alleged he. had parchaaotl were purchased by 
Win benamee for the judgment-debtor or 
not, for Section 240 directs that the Court 
shall enquire whether the property attached 
is or is not in the possession of the party 
against whom execution Is sought or Of some 
other person in trust for him, Tho decree*! 
holder having alleged that Nobin was a 
mere benamee, it was not only competent 
but incumbent upon the Subordinate Judge 
to enquire into that question under Section 
246, 

This is an application on bebalf 
of Hurryhur Mookerjcc a Decree- 
holder. He obtained a decreo 
against Soobid Narain. Upon 
this, one , Nobin Ckunder Doss, 
alleging that be purchased the 
properties attached from the judg¬ 
ment-debtor beforo the attachment, 
lodged a claim. The Subordinate 
Judge was of opinion that the evi¬ 
dence as to the possession of the 
claimant was not very satisfactory 
and that it also appeared to him 
that there was reason to believe 
that the alleged sale was in fraud 
of creditors* but as be thought 
that bo was not competent under 
Section 246 to entov into that pdrfc 
of the enquiry and finding that 
there, was some evidence of jt|ie? 
possession of tho claimant be " 
ed the 1 claim and referred.jjhp pe¬ 
titioner . to a Regular suit. Upon 
this the petitioner this Decree - 
holder .applied to this Court and- 
obtained a rule on the opposite 
party to show #ause why the order 
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of the Judge should not bo set 
asido and the Judge directed to 
proceed uuder Section 246. 

We think, it is clear, that tko 
Subordinate Judge ought to have 
enquired into the question as to 
whether the properties which the 
claimant alleged he had purchased 
were purchased by him benamee for 
tho judgment-debtor or not for the, 
Section in question, namely Section 
216 directs that the Court shall 
enquire whether the property 
attached is or not in the possession 
of the party against whom execu¬ 
tion is sought or of some other 
person in trust for him. Now it 
was clearly alleged by the decrce- 
holder that Nobin Chunder Doss 
tne complaiuant was a nnere 
benamee for the judgment-debtor 
Soobid Narain and therefore it was 
not only competent but incumbent 
upon the Subordinate Judge to 
enquire into that question under 
Section 246, but we think in this 
caso that it would not be advisable 
to direct the Subordinate Judge to 
do so and miilce this rule absolute 
iu as much as the complainant has 
a remedy by regular suit and it is 
only in cases where there is no 
remedy that this Court ought to 
interfere under the special provision 
of the Charter. We therefore 
discharge this rule but under the 
circumstances of the case we think 
it ought to be discharged without 
costs. 


CALCUTTA HIGH COURT. 

Full Bench. 

The 16 th December, 167SJ,; 
Wife, {Decrecdloldcr) vs. R*|na- 
rain CnucKEEBUTty [a Judgment* 
Debtor) 

Limitation—Act XIV. of 1859, 
Sec. 20— Execution — Decree. 

Whore in a Bait for rent, a decree was 
made against one person for the rent of one 
period and against another person for tiro 
rent of another, and execution was taken 
against one only, held that the decree must 
be taken as a separate decree against each 
for the sum for which each was liable, and 
consequently that execution proceedings 
against one would not prevent the law of 
limitation applying to b&r execution against 
the other. 

The Judgment of the Full Bench 
was delivered by 

Coucir, C. J. The suit 

appears to have been brought to 
recover arrears of rent* for 28 years, 
and it appears that one of the de¬ 
fendants Gourisunkur had been in 
possession up to a certain time, and 
that then the possession had been 
transferred by sale and purchase 
from him to Mr. Gaspqr*and there 
was no joint liability. ’’ 

Each person was liable for the 
rent for the period during which 
ho or she had occupied, and the 
decree was, in the first instance, 
made by the Munsif, apparently, 
in that form. The Principal Sad¬ 
der Amecn appears to have modi- 
iied^ that on an Appeal* and to 
have declared that the rent was to 

* Of a putni t&look, The suit wtw brought 
in the year 18C3. 




Criminal the legal companion. 


Part II.— CRIMINAL RUldNCS.. 


have been committed to the Ses¬ 
sions, there being no question as to 
the extent of the Magistrate's 
power under Section 46 of the 
Code. 

Under Section 297 Code of Cxi* 
minal Procedure, this Court can, 
whenever there has been any ma¬ 
terial error in any judicial proceed¬ 
ing, pass such judgment, sentence, 
or order as it thinks fit; and, un¬ 
der this Section it appears to mo 
that the order of the Deputy Ma- 
trato convicting the accused should 
be quashed, and the Deputy Ma- 
trate be directed to commit the 
prisoner for trial to the Sessions 
Court. 

CALCUTTA HIGH COURT. 

The 17 th April, 1873. 

J. G. Bagram, — Petitioner. 
Acquittal—Act X. of 1872, S. 212. 

PitEAR,. J.—It seems to me very 
clear that in this case Mr. Ba- 
gram's complaint was, rightly or 
wrongly, dimmed by the Magis¬ 
trate in thfr exercise of a judicial 
discretion. The consequence is that, 
by the operation of Seotion 212 of 
the new Criminal Procedure Code, 
the dismissal had the effect of an 
acquittal of the accused person. 
And we have ho.jurisdiction to en¬ 
tertain any application to interfere 
with tho acquittal of an accused 
person except ’the, application be 
made either by Government or uii -1 


der the sanction'/ of Government, 
The present application must there¬ 
fore fail. 


Right of Cross-examination of Wit* 
nesses for the Prosecution—Act 
X. g/1872. Secs. 218, 286, $ 362. 
When the charge has been, framed 
and the defendant put on his de- 
feneo, he has a right, under Sec. 2IS 
of the Criminal' Procedure Code 
(Act X. of 1872), to have the pro¬ 
secutor's witnesses recalled for tho 
purpose of cross-examination. 

The claim to recall the witnesses 
for the prosecution is very different 
from the request made by the ac¬ 
cused person to summon a witness 
under Sec. 862, Act X. of 1872. 

No appeal lies to the Sessions 
Court from tho order of the Deputy 
Magistrate refusing to recall tho 
witnesses for the prosecution for 
the purpose of cross-examination, 
but the order is such an error as 
cannot be immediately corrected 
except by the interposition of the 
High Court under its powers of 
Superintendence and Revision. C, 
H. C.,mh April, 1873, J. R. Be* 
lilios—Petitioner, 

Maintenance, Order for—Criminal 
Procedure Code {Act X. of 1812}, 
Sees . 536, 537 —Mahomedak Hay 

—Divorce. V Jr*! 

Puear, J.—It appears to me 
quite clear that change of circum¬ 
stance, even, if it were such as to 
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justify the withdrawal of the order 
of maintenance against the wifealto- 
gethcr, would no$ relieye the hus¬ 
band from the necessity of obedi¬ 
ence to the or (her daring the time 
which had elapsed up to the date 
when and until that change of cir¬ 
cumstance had occurred; in other 
words, that tho husband was at 
any rate strictly bound to pay the 
maintenance money according to 
the terms of the order*up to the 
date when in tho Magistrate’s pre¬ 
sence he divorced his wife, as the 
Deputy Magistrate says ho did.— 
C. II. C., 18/// April , 1873, Nepoor 
Anrul, X., B. L. li., App., p. 33. 

Code of Criminal Procedure—'Act 
XXV. of 1861, Sec. 62 (Act X. of 
1872, See. 518)— Rival Hals — 
Power of Magistrate — Riot— 
Affray. 

Full Bench.— A Magistrate has 
power, under Section 62, of Act 
XXV. of 1861 (S. 518 of Aet X. of 
1872>, to prohibit a particular 
landholder from holding a hat on 
a particular spot on a, particular 
day, at leastffor a temporary period, 
if he is satisfied upon reasonable 
grounds that the order is likely to 
prevent, or tends to prevent, a riot 
or an affray. —Calcutta High Court, 
9 th September, 1872, Bykunto Ram 
Shaha Roy. , 

'iMlWw ■ « 

Evidence Ad {/. <g/‘lS72),5&?*80— 
Confession of a Prisoner when ad- 
missible against Co-prUouef. 
Before the confession, of * person 
jointly tried with the prisons can 


bo taken into consideration against 
him, it must appear that that con¬ 
fession implicates the confessing 
person substantially to the eghae ex¬ 
tent as it implicates the * person 
against whom it. is to bo used, in 
tho commission of the offence for 
which the prisoners are being joint¬ 
ly tried. It seems that it is this 
implication of himself by tho con¬ 
fessing person which is intended 
by the Legislature to take the 
place as it were of the sanction of 
an oath, or rather which is suppos¬ 
ed to serve as some guarantee for 
the truth of the accusation against 
the other .—Calcutta High Court, 
24 th April, 1873, Belat Ally, X, 
B. L. R., p. 453. 

Criminal Procedure Code—Act 
XXV. of 18G1, Sec. 282 (Act X. of 
1872, Sec. Ml)-Power of Magis¬ 
trate—Breach of the Peace — 
Wrongful Act. 

Under Sec. 282 of Act XXV. of 
1861, a Magistrate can prevent a 
person from doing a wrongful act, 
hut not one which the person may 
lawfully do. It was not intended 
that a person should be prevented 
by a Magistrate from exercising 
his rights of property» because an¬ 
other person would bo likely to 
commit a breach of the peace if he 
did so .—Calcutta High Court, 19 th 
March, 1873, Kassy Chrnder Rose, 
X., B t L,. R., p, 441. , ! 



Short Notes the legal companion. CM Rulings, ST 

~ Part III.— SHOUT NOTES OF CIVIL RULINGS. * 


Security for Costs under Section 34 
of Act VIII. of 1859, is not re¬ 
quired in a suit for ’partition of 
a property - of which the plaintiff 
is admittedly a shareholder. 

Pontifex, J.—The provisions of 
Sec. 34 of the Code of Civil Pro¬ 
cedure are not intended to apply 
to a case like the present, where 
the plaintiffs bring a suit for tl?& 
administration or partition of pro¬ 
perty in which,* as is admitted by 
the defendants, they arc entitled 
to a share, the extent of such share 
being in dispute. The motion 
must be dismissed with costs.— 
Calcutta High Court, 1st April, 
1873, HussicJc tail Deg and others. 

Sec. 281 of Act VIII. of 1859 does 
not apply to the case of a plaintiff 
in custody for the costs of a suit. 

A plaintiff having been unsuc¬ 
cessful in his suit was kept in cus¬ 
tody for the costs of the defendant. 
He applied for bis discharge under 
S. 281 of Act VIII. of 1859. Held 
(by Macpherson, J), that S. 281 
does not apply to such a case like 
this. The application was dismissed 
with costs .—Calcutta High Court , 
4 th March, 1873, Eduljee Kutionjee. 

Question w of Limitation—Appellate 
Court , 

Where a Court of first instance 
decides the issue of limitation in 
favor of plaintiff* and the Appellate 
Court , without passing any jndg- 
ment on the question of limitation, 


remands the case for further inves¬ 
tigation, it is competent to the 
Appellate Court, when the whole 
case comes before it, ultimately in 
appeal to try the question of limi¬ 
tation.—28 th February 1873, Nil- 
jadi, II., L. 0., p» 54. 

Special Appeal lies to the High 
Court from the decision qf a Sub¬ 
ordinate Judge even fa suits for 
recovery of rent below Rs. 100.— 
See. 102 of B. C. Act VIII. of 
1869 does not apply. 

Held, by Jackson, J. (with him 
Mittisr, J.}, that S. 102 of B. C. 
Act VIII. of 18G9 only relates to 
suits tried and decided originally 
or in appeal by the District Judge, 
The present case has been tried 
and decided, not by the District 
Judge, but by the Subordinate 
Judge. The objection taken (that 
the special appeal does not lie) 
therefore fails .—Calcutta High 
Court, %Uh February, 1873, Moon- 
shee Mahomed Munoor Mea. 

Calcutta Small Cause iCourt has 
power to grant a second new trial 
of the same case. 

Couch, C, J.—It is reasonable 
and is in accordance with the prac¬ 
tice of the Court in England to , 
grant a new trial after a previous 
new trial, if it seems necessary 5 fior . 
the ends of justice. There are in¬ 
stances in England in the common 
Law Courts and in the Courts of 
Equity where more tbanonenew 
trial has been granted* 1 it appearing. 
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proper that it should bo done. We 
think the same rule*may be appli¬ 
ed here. We must assume that the 
Judges of the Small Cause Court 
will not exercise this power unless 
it appears to them to be right to 
do so, and they have power to im¬ 
pose such terms as they may think 
reasonable. We think the question 
which has been referred to us must 
be answered in the affirmative, 
that it is competent to Jho Judges 
of the Small Cause Court to grant 
a second new trial in the same case. 
—Calcutta High Court, 28t/i Fed, 
1873, Purson Chund Golacha . 

Certificate under S. 9 of Act XXVI. 
of 1864 mag be given at any 
time-—if rmitted by the Original 
Court , may be supplied by the 
Appellate Court, 

Coucn, C. J.—An objection was 
taken that the decree being for a 
sum less than Rs. 1,000, the award 
of costs was erroneous, because 
there was no certificate under S. 9, 
Act XXVI. of 1864. Now a certi¬ 
ficate under that Section may, ac¬ 
cording to the words of it, be given 
at any time. The words do not 
require that it should be given 
immediately. It says that costs 
shall not be allowed unless the 
Judge gives a certificate. The 
case, then, is that the learned Judge 
has made a decree for costs in ex¬ 
press terns; he says w there will 
be a decree accordingly with costs 
on scale 2 f but he has emitted to 
determine the question whether 


u by reason of tho difficulty, novel¬ 
ty or general importance of tho 
case, the action was fit to be 
brought in tho HigJ| Court.” We 
think this is an omission which, 
the case having oome before us in 
appeal, we are at liberty to supply; 
and if wo consider that the action 
was fit to be brought in this Court, 
we may, acting as an Appellate 
€k>urt, supply what has been omit¬ 
ted. Wo may determine any ques¬ 
tion which it was essential to deter¬ 
mine, and may certify that it was 
a proper action to bo brought in 
the High Court.— Cal. High Court , 
28 th Feb,, 1873, Nobo Coomar Does, 

Special Appeal lied to the High Court 
from, the decree of an Additional 
Judge in suits for rent below 
Rs. 100. 

Jackson, J. —There was a preli¬ 
minary objection in this ease that 
no special appeal lay under S. 102 
of Bengal Act VIII. of 1869. That 
section only refers to cases tried 
and decided by a District Judge. 
This case has been tried and decid¬ 
ed by the Additional Judge.— Cal¬ 
cutta High Court, 21th February 
1873, Nobokristo Koondoo, 


Evidence—Omission — Res-Judicata. 

In a suit to hold certain lands 
on a mokurruree tenure, the Lower 
Appellate Court was of opinion 
that plaintiff would have establish¬ 
ed his-case but for his omission, on 
former occasion when examined 
as a witness in a suit between third 
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parties, to make any mention of 
the mokurrurce: Held, that the 
Judge had given undue importance 
to the omission which occurred un¬ 
der circumstances not naturally or 
necessarily calling for mention of 
the moknrruree} held also, that the 
fact of this mokurrurce tenure 
when previously sot up by this 
plaintiff in answer to a rent claim, 
having been disbelieved by the 
Collector, did not constitute a res- 
judicata, as between the parties with 
regard to the mokurrurce right 
which the Collector had no jurisdic¬ 
tion to determine except incidental¬ 
ly.—3 rd March 3873, Meer Babur 
Ali, W. B., XIX., C. B., p. 217. 

No Bight of Occupancy in Tanks. 
The Chief Justice.— This tank 
appears to be used only for the pre¬ 
servation and rearing of fish. It 
does not appear to have formed 
part of any grant of land, or that 
it can in any way be considered as 
appurtenant to any land held. The 
only thing occupied appears to be 
the tank itself. Held, that the 
provisions of Act X. of 1859 are 
not applicable to such a tank as 
this is.— 26th February 1873. Shi- 
boo Jalya, II., L. 0.,p , 53. 

Ijmalee Property—Joint Liability 
—Mesne Profits* 

In a suit to recover possession 
of land from the ijmalee enjoyment 
of which plaintiff had been exclud¬ 
ed by the joint action of all the 
defendants who had divided the 
property between themselves; Held, 


that the defendants were all equal¬ 
ly responsible for the damage sus¬ 
tained by the plaintiff and that 
none of them could restrict their 
liability for mesne profits to that; 
portion only of which they were in 
possession; Held also, that the 
plaintiff was entitled to obtain 
mesne profits* up to such time as 
he Bhould get real and substantial 
possession of the property at the 
hands of* the defendants.— 4th 
March 1873. Ajoodya Boss, W. B., 
Vol. XIX., C. B., p. 218. 

A brother’s daughters son succeeds 
as heir, under the Mitdkshard, in 
the absence of nearer heirs . 

Couch, C. J.—^The only question 
that remained was whether the 
plaintiff being a brother's daugh¬ 
ter's son could inherit the property, 
and that is settled by the decisions 
of tho Privy Council in the case of 
Giridharilal] Roy, versus The Govt, 
of Bengal (1, B.L. R., P, C., p. 44) 
and of a Full Bench of this Court 
in Amrita Kumari Debi, vs. Luekhi- 
narain Chuckerbutty (2, B, L. R., 
F. B.| p. 28), where it was held that 
the "enumeration of bandhus in 
Art, 1, S. 6, C. 2 of the Mitdkshard 
is not to be considered exhaustive. 
That being so, there is no ground for 
saying that a brother's daughter's 
son cannot inherit in the absence 
of any nearer heir; and as it is Ant 
found in this suit that rthAre iah 
nearer heir, tbe piafotiff hr entitled 
to a decree .—7 th Aug., 1872, Musst . 
I'oorga Bedes, X H B. L, B. t p, 341, 
k 2 ,/ - . 
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Suit for Contribution^—Act XXXII, 
of 1839 —Discretion of the Court 
in awarding interest, 

A obtained a decree against B, 
C, and D; B paid the whole 
amount of the decree and sold his 
right of action to recover the two- 
thirds thereof from C and D to E. 
E brought a suit to recover the 
two-thirds of the decretal amount 
with interest thereon from the 
date of payment. Held, there was 
no contract between the parties to 
pay interest, and there is no rule 
of law by which, in the absence of 
such contract, an award of interest 
is made compulsory. It was with¬ 
in the discretion of the Court below 
either to give or to withhold interest. 
—24 th Jan, 1873. Bistoo Chnnder 
* Bancrjee, X. } B. L. R,,p. 352. 

An application by a decree-holder for 
a review,of judgment is not a pro¬ 
ceeding to enforce his decree within 
Sec, 20 of Act XIV. o/1859 (vide 
Act IX. ofm\ t ScA I. No. 107. 
In this case, the plaintiff ob¬ 
tained a decree on special appeal 
in the High Court in 1862, which 
affirmed the decrees of the lower 
Courts under which the plaintiff 
had been declared entitled to a 
portion only of certain property 
claimed by hint in the suit. The 
plaintiff made various applications 
for a review of the judgment of 
the High Court, all which applica¬ 
tions failed, and, in June 1871, he 
applied in the Moonsifffs Court to 
execute the decree of 1862, Held, 


it is impossible to construe the 
various applications for review, as 
proceedings to enforce tho judg¬ 
ment of 1862, or any of the pre¬ 
ceding judgments, in the alter¬ 
native, to keep the same in force. 
The object of those applications 
was distinctly to alter the judg¬ 
ment which had been obtained, 
and to procure a new judgment or 
decree to be passed. In common 
sense it cannot be said that an en¬ 
deavour to obtain a new and a moro 
favorable judgment is a proceeding 
to enforce or to keep alive the 
judgment which it is thus desired to 
supersede.—21^ Feb. 1S73, Musst. 
Beebee Luteefan,X.,B. L.H,p, 361. 

Execution—Trust Property. 

Property put in the names of 
the sons in order that they should 
have the management of it, the 
father continuing tho beneficial 
owner, is not liable to be taken in 
execution of a decree against the 
sons.—7 th March 1873, Moheput 
Singh , W. R. } Vol XIX., C. R.,p. 226. 

Attachment of a Property in Suit. 

There is nothing in. the law to 
prevent the attachments in execu¬ 
tion of a decree of a#property 
which forms the subject of an 
existing suit between the present 
judgment-debtor and some other 
party.— 7th February 1873, Ram 
Chunder, Vol, It, L. 0., p*4&. 

Execution — Costs-—Litigation. 

Having obtained'possession of 
property in satisfaction, of a decree. 
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the decree-holder had to meet pro¬ 
ceedings initiated by a third party 
under Act VIII. of 1859, 8. 230, 
and delayed to execute his decree 
as far as it related to costs: Held ', 
'that the proceedings iu question 
could not bo taken to keep alive 
tko decree, or save limitation in 
respect to the costs.— 1th Mureh 
1878, Baboo NathJha, W*R. } Vol. 
XIX „ C. R„p. 226. 

Arrangement in Execution of a 

Decree. 

Judgment-creditors having en¬ 
tered into an arrangement by mu¬ 
tual agreement with their judg¬ 
ment-debtors, cannot afterwards 
be allowed to execute their original 
decree in supereession of such ar¬ 
rangement.—11 th Feb. 1873, Chun - 
tier Nath Misser, II., L. 0., p. 44. 

Execution'Sale —- Postponements — 

Proclamations—Act VIII. of 

1859, Ss. 256, 257 and 259. 

Where an execution-sale is post¬ 
poned for short periods at the re¬ 
quest of the judgment-debtors, 
on the distinct understanding,that 
the attachment and proclamation 
are to subsist and not to be renew¬ 
ed, no fresh proclamation is neces¬ 
sary. In adequacy of price does 
not affect the regularity of sale 
proceedings. If an application is 
made under Act VIII. of 1859, S. 
256 the ground of material 
irregularity, and such application 
and. the objections arc disallowed, 
it if tbo duty of the Court to pass 
an order confirming the sale which 


has become absolute and to grant 
a certificate to the auction-pur¬ 
chaser under S. 259. A Court has 
no jurisdiction to roverse a sale on 
objections once over-ruled, and 
neither material nor causing sub¬ 
stantial injury.—IMA March 1873, 
Baboo Ilurdeo Narain Sahoo , TV, II, 

voi.xix.,c.R„p.m . 

Survey Map—Declaratory Decree. 

The holder of a decree which 
declares that the boundary lino 
laid down in the survey map as the 
boundary line of the plaintiffs per¬ 
manently-settled estate is not the 
true boundary line, is not entitled 
cither io have the decree proclaimed 
on the spot or to have the line eras¬ 
ed from the survey-map.— 24>th Feb. 
1873. Rajah Rajkissen Singh Baha- 
door, TV. R., XIX., C. R-, p. 282. 

Jurisdiction of Civil Courts—Act 
VIII. B. C. of 18QQ—Limita¬ 
tion in Saits to recover possession 
under a Zurcepeshgee. 

There should be no question in 
the mind of the Court as to which 
side of the Court is to entertain 
the suit or under what Act it is to 
be tried. It was one of the pur¬ 
poses of the Legislature, when it 
removed the cognizance of certain 
class of actions from the Collector's 
Courts to the Moonsiffs Courts, 
that there should no longer be any 
question whether th.e‘ Shitor hath 
invoked the exerci$e*bf the right 
jurisdiction, and whether the Court 
was competent tb do" complete jus-. 



12 Short Notes the legal companion. Civil Rulings , 


tice between the parties. It is the 
plain duty of the Court when a suit 
is brought before it to entertain it, 
and to endeavour to try the matter 
in question between the parties 
upon the whole merits. * * * *. 
Plaintiff having bfien ousted from 
a Ticca he held on a Zureepeshgee 
to bo paid off by annual instal¬ 
ments sued for the recovery of 
possession with mesne profits. Held, 
that a transaction of this kind con- 
stitutesa different relation altogether 
between the parties from that ordi¬ 
nary relation of landlord and tenant, 
which is contemplated under the 
words used in Section 27, Act VIII. 
of IS69 B. C.— XUh Feb. 1878, 
Preyag Butt Roy, II., L. 0., p. 47. 

Execution Sale—Suit to reverse it. 

One II, tho owner of a jote, is 
said to have conveyed it to plain¬ 
tiff by a deed duly registered; but 
plaintiff's name was not registered 
in the zemindar's serishta. The 
zemindar sued the recorded jotedar 
H for arrears of rent; but II 
having left the country, one D 
(said to be in actual possession) 
Was substituted and a decree pass¬ 
ed. In execution the jote was Sold, 
and it was purchased by one of the 
defendants. Plaintiff sued to set 
aside the sale, and for declaration 
of right and recovery of possession 
and obtained a decree in the 
MoonsifPs Court. The Subordi¬ 
nate Judge in appeal reversed tho 
decree holding that plaintiff had 
no lom standi because he did not 


choose to deposit the rent claimed 
or to give security and so stop the 
sale; Held, that there was no au¬ 
thority or countenance for this in 
the law .—\Zlh March 18^3. Koonjo 
Beharee Roy, IF. R., Vol. XIX., 
C. 11, p. 230. 

A Zemindar knowingly purchasing a 
ienurc m already sold in execution of 
a Civil Court decree takes nothing , 
Mr. Justice Jackson. —The 
Judge altogether overlooks the fact 
that the zemindar well knew that 
plaintiff had acquired the tenure 
by purchase. Notwithstanding that 
knowledge, threo years afterwards, 
he brought a suit for arrears of 
rent against a person whose inter¬ 
ests he knew had become extin¬ 
guished and obtained the sale of 
the tenure on the strength of an 
exparte decree against such person. 
If it were necessary to decido tho 
case on that point alone, it would 
be sufficient to say that the zemin¬ 
dar by such subsequent purchase 
in execution of a decree against a 
sold-out tenant had taken nothing 
and" was bound to give way to 
a bonSrfide purchaser like the plain¬ 
tiff. More than that under the 
circumstances of the case, ft is 
quite clear that the conduct of tho 
zemiudar is tainted with<• fraud. 
****** Under such circum¬ 
stances if the sale under the rent 
decree had any validity and could 
prevail over the previous purchaso 
made by the plaintiff, it wduld 
have been the duty of tho Court to 
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order the zemindar to reconvey the 
tenure to the plaintiff, but as 
have already stated that is unneces¬ 
sary os the zemindar took nothing 
by his purchase .—%Uh Feb. 1873, 
Magon Mallo , 17., L. 0. } p. 50. 

A decree against a person in his re¬ 
presentative capacity cannot be 
executed against his ovmproperty. 
A certain property having been 
sold in execution of a decree against 
Pooty Begum in her representa¬ 
tive capacity, and it having been 
proved in a suit by her that the 
said property was her own ; it was 
held that she was entitled to re¬ 
cover.—2 $th Feb. 1873. Moharanee 
Inderjeel Koonwar , //., L. 0, } p, 51. 


Suit for Confirmation of Possession 
—Declaratory Decree—Evidence, 
Privy Council.— Sheik Maho¬ 
med Afzul had three wives. By 
his wife Mussammut Wujjeeha ho 
had several children, namely, the 
appellant and the respondents in 
this suit. His wife Bcebeo Jan 
had no isssue. Sheik Torah Ally, 
the appellant in this suit, claims to 
be entitled to certain property 
which he says belonged to Bccbce 
Jan, who ho says convoyed it to 
him by a bill of sale, and after¬ 
wards remitted to him the whole 
erf tho purchase-money, with the 
exception of a small portion which 
he paid off to a mortgagee. The 
respondents, his brothers - and 
sisters, say that the property did 
not belong to Beebee Jan in her i 


own right, but that it was pur¬ 
chased by Mahomed Afzul, her 
husband, in her name bonamea.for 
him; and consequently that,upon 
his death, it became vested in the 
respondents and the plaintiff, as 
his heirs. Held, if the plaintiff 
meant that the Court should de¬ 
clare that the property belonged, to 
Beebee Jan, it was necessary for 
him in a suit of this nature, in 
which he asked for an affirmation 
of his title, to show affirmatively 
how the property became vested in 
Beebee Jan, and out of whose 
money the property was purchased; 
that the plaintiff has not proved 
affirmatively that the property did 
belong to Beebee Jan in her own 
right. The appeal was dismissed 
with a declaration that tho judg¬ 
ment and decree in this suit do 
stand without prejudice to any 
question of tithe between the parties 
in any future suit or proceeding. 
—The 20th November 1872, Sheik 
Torah Ally , XIX., IF. JR., p. 1. ,, 


Family Usage—Law of Succession 

—Lex Loci, 

Privy Council.— There is not 
any principle or authority for hold¬ 
ing that in point of law a manner 
of descent of on ordinary estate, 
depending solely on family usage, 
may not be discontinued; as so to 
let in the ordinary law of succession. 
Such family usages are in their 
nature different from a territorial , 
custom which is the le# loci bind¬ 
ing on all persons within the local 
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limits in which it prevails. It is 
of the essence of family usages that 
they should be certain, invariable, 
and continuous,and well-established 
discontinuance must be held to des¬ 
troy them.—26M Nov. 1872, Rajah 
Rajkisscn Singh, XIX., W. R., p. 8, 

Attorney’s Costs—Lien on Sum 
recovered by Client—Attachment 
of Fund by Creditor. 

The plaintiff obtained a decree 
against the defendant; but before 
satisfaction of the decree, the 
amount of the decree was attached 
in the hands of the defendant by a 
third person who had obtained a 
decree in a suit against the.plaintiff. 
On on application by the attorney 
lor the plaintiff that the defendant 
might be ordered to pay to him his 
costs of suit out of the sum which 
had been attached in the defen¬ 
dant's hands, and on which the 
attorney claimed to have a lieu, 
the Court held that the attorney 
had a lien for his costs on the sum 
so attached, but that the only 
order it could make was an order 
to the defendant not to pay the 
sum attached to any one without 
notice to the attorney .—Original 
Jurisdiction Calcutta High Court, 
1 7th April 1S73, Nawab Nazim of 
Bengal , X,, B. L. R., p. 444. 

Small Cause Court Act (IX. of 
1S50), Secs, 58,88 ^Jurisdiction 
—Goods and Cbatt^s~-Mo c cable 
Property—Tiled Huts, 

Tiled huts are not (< goods and 


chattels" within the meaning of 
S. 58, Act IX. of 1858, and there¬ 
fore cannot be taken in execution 
under that section. 

Where tiled huts ha<£been seized 
under a decree of the Small Cause 
Court, and a third party inter¬ 
pleaded under S. 88 of Act IX. of 
1850, and claimed the huts, held 
that the Court, having no power 
to seize the huts, was right in dis¬ 
missing the claim; that though it 
may seem hard that the claimant 
should be obliged to resort to a 
suit in order to establish his right, 
and to prevent his property being 
sold, that is the proper remedy. 
The bailiff, by seizing wbal the 
Warrant of tho Small Cause Court 
could not authorize him to seize, 
has been guilty of an illegal act, 
a trespass for which he is liable to 
bo sued, and for which he may 
have to pay such damages as tho 
owner of the huts may have suffer¬ 
ed in consequence .—Calcutta High 
Court, 29 th April 1873, Rally Per - 
sand Singh, X., B. L. R., p. 448. 

Right of a Shareholder in Land to 

Measurement—Bengal Act Fill. 

of I860, Secs. 25, 37, and 38. 

A shareholder in a joint undivid¬ 
ed estate cannot bring a suit under 
S. 37 of .Bengal Act VIII. 6f 18G§ 
for the measurement of his share.— 
Calcutta High Court, 1873, March 
7 and 15, Sanliram Panjah, X, 
B. L. R., p. 897, 
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vention of the provisions hereinbe¬ 
fore contained, shall be liable to 
fine not exceeding fifty rupees. 

Where the tolls of such ferry 
have been let under the provisions 
hereinbefore contained, the whole 
or any portion of any penalty 
realized under this section or section 
fourteen may, at the diserctiqn of 
the convicting Magistrate or 
Bench of Magistrates, be paid to 
the lessee. 

1C. All offences against this 
Act shall be heard 
Officers by and determined by 
aro triable. any Magistrate or 
Bench of Magis- 
rates, and any Magistrate or Bench 
of Magistrates having summary 
jurisdiction under chapter XVIII, 
of the Code of Criminal Procedure, 
shall try such offences in manner 
provided by that chapter. 

Every Magistrate or Bench of 
Magistrates trying offences under 
this section may enquire into and 
assess the value of the damage (if 
any) done by the offender to the 
ferry concerned, and shall order the 
amount of such value to be paid by 
him in addition to any fine imposed 
upon him under this Act; and the 
amount so ordered to be paid shall 
he leviable aa if it were a fino. 

WHITLEY STOKES, 

8tcy. to the Govt, of India. 


THE MADRAS CIVIL 
COURTS* ACT. 

1S73, 

CONTENTS.. 
Preamble. , 

PARTI. 

PRELIMINARY, 

Sections. 

1. Short title. 

Local extent. 
Commencement, 

2. Repeal of enactments. 

PART II. 

Establishment and Constitution 
of Civil Courts. 

3. Number of District Courts. 

4. Number of Subordinate 

Judges and District Mun- 
sifs. 

5. Courts locality, 

6. Appointment to vacancy- in 

office of District Judge or 
Subordinate Judge. 

7. Appointment to vacancy in 

office of District Munsit 
Publication of appointments. 
Annulment of appointments. 

8. District Qourjts, Subordinate 

Judges aud^ District Man¬ 
si fs. 

9. Seal of Court, 



Jurisdiction. . * 

10. Local limits of jurisdiction of 
District Court or Subordi- 
, nate Judge. 

Local limits of jurisdiction of 
each of several Subordinate 
r Judges. 
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Sections. 


Sections. 


11. Local jurisdiction ^'District 

Munsils. 

12. Jurisdiction of District Judge 

or Subordinate Judge in ori 
ginal suits. 

Jurisdiction of District Muu- 
sits. 

13. Appeals from decrees of Dis¬ 

trict Courts. 

Appellate jurisdiction of Dis¬ 
trict Court. 

Appellate jurisdiction of Sub¬ 
ordinate Judge, 

Disposal of appeal by District 
Judge. 

14. Valuation of suits for immov¬ 

able property. 

15. Power to require witness or 

party to make oath or affirm¬ 
ation. 

16. Law administered by Courts 

to Natives. j 

17. . Judges not to try suits in j 

which they are interested ; 
nor to try appeals from de¬ 
crees passed by them in 
other capacities. 

Mode of disposing of such suits 
and appeals. 

PART IV. 

' Misconduct of Judges. 

18. Suspension of Judge by Local 

Government, 

19. Suspension of Subordinate 

Judge by High C f ourt. 

520, Suspension of District Mun- 
sifby High Court. Com. 
mission of Inquiry, 


Exercise by High Court of 
powers conferred on Govern¬ 
ment by Act XXXVII. of 
1850, 

21. Suspension of District Munsif 

by District Judge. 

Report to High Court. 

PART V. 

Ministerial Officers. 

22. * Appointment, suspension or 

removal of Ministerial Offi¬ 
cers of District Courts. 

23. Appoiniment, &e., of Minis¬ 

terial Officers of Subordinate 
Courts. 

24. * Rules regulating such appoint¬ 

ments. 

Duties of Ministerial Officers. 
Present Ministerial Officers. 
PART VI. 
Miscellaneous. 

25. Temporary discharge of duties 

of District J udge. 

20. District Judge may nominate 
to vacancy in office of Dis¬ 
trict Munsif. * 

27. District Judge to control Ci¬ 

vil Courts of District. 

28. Investiture of Subordinate 

Judge with Small Cause ju¬ 
risdiction. 

Investiture of District Mun¬ 
sif with similar jurisdiction, 

29. Power to invest-Small Cause 

Court Judge with powers of 
Subordinate Judge. 
Amendment of Madias Act 
I. of 186$, 

80. Vacation. 

Schedule ,—itnaclmenii repealed. 
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Act No. III. of 1873, 

Passed by the Governor-General 
of India in Council. 

(Received the assent of the Governor 
General on the January 

1373.; 

A n Act to consolidate and amend 
the law relating to the Civil Courts 
of the Madias Presidency subordi¬ 
nate to the High Court. 

Whereas it is expedient to con- 

T , ,, soli date and amend 

I reamblo. , , . 

the law relating to 

the Civil Courts of the Madras 

Presidency subordinate to the High 

Court; It is hereby enacted as 

follows 

PART I. 
Preliminary. 

1. This Act may be called 

“The Madras Civil 
S Courts' Act. 1873”: 

It extends to all the territories 
for the time being 

Local extent. > 

under the govern¬ 
ment of the Governor of Fort St. 
George in Council, except the 
Tracts respectively under the juris¬ 
diction of the Agents for Ganjam 
and Vizagapatam; 

# , Aod it shall come 
Comuaeneo^ f 0J . Ce on the first 

mcat * day of March 1873, 

2. On and from that day the 

enactments mention- 
Itepeal of on. ^ in the* schedule 

.. hereto anuexedsfaall 


Short title. 


Local extent. 


meat. 


actraents. 


be repealed to the extent specified 
in the third column of such §chc« 
dulc.' 'Hf*' : '■, 

PART II. 

Establishment and Constitution 
of Civil Courts. 

3. The number of District 

(heretofore designat* 
v2S£5~Z ed Zila) Courts tola 
established or con¬ 
tinued under this Act,-shall be 
fixed, and may from time to time 
be altered, by the Local Govern* 
ment: 

Provided that no increase to the 
number of such Courts shall be 
made by such Government without' 
the previous sanction of the Go¬ 
vernor-General in Council, 

4. The number of Subordinate 1 

Judges and District 

Subordinate MUUSlfs to be ap- 
judgesaulpis- pointed under this 

Act for each District, 
shall bo fixed, and may from time 
to time be altered, by the Local 
Government: ; 

Provided that no addition to the 
number of such officers shall be 
made by such Government without 
the previous sanction of the, Go¬ 
vernor-General in. Council. 

5. The place, at which any 

Court under this Aefr 
B c«ff. M»- ebaH be idd pVsa 
fixed, andnia^fropi 
iipao to time, be altered, 

in the case of a District Court 
or a Subordinate Judges Court, by 
the Local Government, ‘ 


Court’s loca¬ 
lity. 
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in the case of a District MunsiPs 
Court, by the High Court. 

G. Whenever the g$cg of the 
Judge of a District 

to A ^ ta C ° utt (hereinafter 
office of District called a e District 

;vSSwSr JuJgo’) or of a Sub- 
ordinate Judge un¬ 
der this Act is vacant, 

or whenever tho Governor-Gene¬ 
ral in Council has sanctioned an 
addition to the number of District 
Judges or Subordinate Judges un¬ 


der the provisions of section three 
or section four, 

the local Government shall ap¬ 
point to the office such duly quali¬ 
fied person as it thinks proper. 

7. Whenever the 

to\T“ 0f 0 Di6trict 

offico&fDistrict Munsif under this 
Muusif. . , . , 

Act is vacant, 

or whenever the Governor-Ge¬ 
neral in Council has sanctioned an 
addition to the number of District 
Munsifs under the provisions of 

section four, 

/ 

the High Court shall appoint to 
the offico such person as it thinks 


fit: 

Provided that he possesses the 
qualifications for the time being 
required by. the rules in this behalf 
which the High Court, with the 
previous sanction of the Local Go¬ 
vernment, are hereby empowered 
to make and alter. 

Every appointment made under 
this section shall be 

•gfiX" ia *• 

same manner as ap¬ 


pointments made by the Local Go¬ 
vernment. 

The Local Government may, for 
good arfll sufficient 
Annulment of fynnul auy 

appointments. * ~ 

appointment made 


under this section. 


8. The present Ziia Courts, 
Principal Sadr 


District 
Courts, Subor¬ 
dinate Judges, 
and District 
Munsifs. 


Amins, and District 
Munsifs, shall be 
respectively the first 
“ District Courts,” 


" Subordinate Judges,” and “ Dis¬ 
trict Munsifs” under this Act. 

9. Every Court under this Act 
shall use a seal of 

Seal of Court. ^ form aml di . 

mensions as arc, for the time being, 
prescribed by the Local Govern¬ 
ment. 


PART III. 
Jurisdiction. 

10. The Local Government 

shall fix, and may 

Local limits f rom t; mc to time 
of jurisdiction , 

of District Court vary, the local limits 

judge b0 ‘ dinatQ of tbe jurisdiction of 

any District Judge 

or Subordinate Judge under this 

Act: 

Prqvided that, where more than 
one Subordinate 

of jurisdiction Judge is appointed 
of each of so. to aQy disttiet, the 

note Judges. District Judge may 
assign to each such 
Subordinate Judge the local limits 
of his particular jurisdiction within 
such district, ”. 
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The present local limits of the 
jurisdiction of ever}* Civil Court 
(othorthan thp High, Court) shall 
ho deemed t# hhye been fixed under 
this Act. : .» 

11? ?*bo High Court shall fix, 

Local jiirlt. 0Dl ^ *»ay from time 

diction of Dis- to time modify, the 
■ toot MunsuB. 

local jurisdiction of 
District Munsifs. 

‘12 t The jurisdiction, of a Dis- 

triefc Judge or a Sub? 

ordinate Judge ex- 

or Subordinate tends, subject- to the- 
J«%e m oru. . ” . . . 

ginni suits. lu *es contained in 

the Code of Civil 

procedure, to all original suits and, 

proceedings of a civil nature. 

The jurisdiction of a District 

Jurisdiction of bfuusif .extends to 
Butrict Mua* all like suits and 
proceedings, , not 
othorwise exempted from his cog¬ 
nizance, of which the amount or 
value of the subject-matter does 
not exceed two thousand five 
hundred rupees, 

13. Regular, or special appeals, 
or appeals under 

a*St( f S£ Madn « Region 
trict Courts. XL of 1832, section 

nine* shall, when 
such appeals are allowed by-law, 
lie. from the decrees and orders of 
a District Court ! to the High 
Court; ( ‘ ‘ 

Appeals from the decrees anjd 
- orders* of. 
natet- 


are allpwed by law, lie to the Dis¬ 
trict Oqurt, except when the 
ameupt value of the subject- 
matter or the suft exceeds rupees 
five thousand* in which Case the 
appeal, shall lie to the High Court! 
provided that, yfheneyer.n Sub- 
, ordinate; . Judge's 


Appellate'jtt- 
sdicfcion , of 

Subordinate 


rfBdictiou , 'of Court, is.established 



Appellate ju- 

D^lrWc^t ‘wt Munsifs shall, 
; when 'such 


13 


in any District .at a 
remote from 
the station of, the District Courtj. 
the High Court may, with the 
previous sanction,of the Local Go¬ 
vernment, direct that appeals from 
the decrees or orders, of District 
Munsifs within the local limits of 
the jurisdiction of such Subordinate 
Judge be preferred in the Court of 
the latter: 

Provided also, that the District 

Disposal 0 f Judge may remove 
appeal W Dia- to bi$ OWn Court, 

ric* u ge. f rom ^jjjq to time, 

appeals so preferred, and dispose of 
them himself, or may, subject to 
the orders of the High Court, refer 
any appeals from the decrees and 
orders of DistrictMunsife, prefer¬ 
red in the Distriot Court, to any 
Subordinate Judge within the 
District. 

14. When the .subject-matter: 

Valuation of ° f 8tttt Or pm, ' 

suits forlmuioT- ; ceeding is Iaud>i a 
.bhp^.' 

its value shall, for the purposes of 
the jurisdiction conferred by this 

i I ■ ■ .4 

Act, be fixed in manner provided 
by the Court Pees' Act* 1870, sec¬ 
tion seven, .clause v,. 
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15. Every Court under tills 

Act may require a 

Power to re« witness 0 r party to 
quire witness or # 1 J 

ty to make any suit or other 
proceeding pending 
in such Court to 
make such oath or affirmation as 
is prescribed by the law for the 
time being in force. 

16. Where, in any suit or pro- 

CCOTding, it is IIOOCS- 
tered by Courts sary for any Court 
to under this Act to 

decide any question regarding suc¬ 
cession, inheritance, marriage or 
caste, or auy religious usage or 
institution, 

(a.) the Muhammadan law in 
cases where the parties are Muham¬ 
madans, 

and the Hindu law in cases 
where the parties are Hindus, or 

fi.) any custom (if such there 
be) having the force of law and 
governing the parties or property 
concerned, 

- shall form the rule of decision, 
unless such law or custom has, by 
legislative enactment, been altered 
or abolished. 

(c.). In cases where no specific 
rule exists, the Court shall act ac¬ 
cording to jjustico, equity and good 
conscience. 

17. No District Judge, Subor¬ 

dinate Judge or Dis- 
t „ ,u W .Wot Muiwif, shall 
which they are try any suit to or in 

interested; , , , , . . 

which he is a party 
or personally interested, or shall 
adjudicate upon any proceeding 


connected with, or arising put of, 
such suit. 

No District Judge or Subor¬ 
ner to try ap- dinato Jhtlgc, shall 

erees passed by try any appeal 

them ill other ajealnet a decree or 
capacities. ~ , , . 

order passed by him¬ 
self in another capacity. 

When any such suit, proceeding 
or appeal comes be- 

posing °of f such fore any such officer, 
suits and ap- be shall report the 

reals ‘ circumstances to the 

<s 

Court to which he is immediately 
subordinate. 

The superior Court shall there¬ 
upon dispose of the case in, the 
manner prescribed by the Code of 
Civil Procedure, section six. 

Nothing in the' last preceding 
clause of this section shall be deem¬ 
ed to affect the extraordinary ori¬ 
ginal civil jurisdiction of the High 
Court. 


PART IV. 

Misconduct op Judges, 

18. Any District Judge, Subor- 

„ dinato Judge, or Dis* 
judge by Local trict Mungif may, 

Government. fof any m i scon a ue t > 

be suspended or removed by the 
Local Government. 

19. The High Court, may, 
,# # whenever it^seea ur- 

Su S bS“t 0 e* gent necessity for so 
judge by High doing, suspend a 

€wJtfc * Subordinate Judge 

pending *the orders of “the Local 
Government. 
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Exercise by 
High Court of 
fiowers confer* 
red pq govern* 
tnent by Act 
XXXVII. of 
1550. 


1 The High Court shall- immedi¬ 
ately report the circumstances of 
such suspension, 

and the Local Government shall 
make such order thereon as it 
thinks fit. ^ 

20. The High Court may sus- 

Suapcnsioh of P^d any District 

District Mu naif Muusif WllO is alleg- 
by High Court. . . , . ° 

Commission of have miscon- 

inquiry. ducted himself, or 

may appoint a commission for en¬ 
quiring into his alleged misconduct. 
The provisions of Act No. 

XXXVII. of 1850 
(for regulating en¬ 
quiries into the be¬ 
haviour of public ser¬ 
vants) shall apply 
to enquiries under 
this section, the powers conferred 
by that Act on the Government 
being exercised by the High Court. 

On receiving the report of the 
result of any such enquiry, the 

High Court may, if it think fit, 
remove the Munsif from office, or 
suspend him, or reduce him to a 
lower grade. 

21. The District Judge may 
„ suspend from office. 

District) Munsif whenever ho sees 
“**“ necessity for 

so doing, any Dis¬ 
trict MnnaiF under his control, 
•lyhenevet A Distriot Judge ex- 
©raises the power 
High po^ut, to conferred hy this sec- 
v ; , . , fyK ho shall forth¬ 
with fiend to the High Court si full 
report oJF the circumstances of the 

'n i 1 > * 


cases, together with the evidence, 
if any, and the High Court shall 
make such* order '■ thereon as it 
thinks fit. 1 Ji 

PART V. 

MiNisTjaun. OfncEaa. 

22. The. Ministerial Officers of 

** * 

‘le District Courts 
suspension or shall be appointed, 

Mill hit a r ini aftd may be suspend- 

officers of Dis. ed or removed, bv 
tH«t Courts. .t, , , „ / 

the Judges of such 

Courts, whoso orders in such mat¬ 
ters shall ho final. . 1 

23. The Ministerial Officers of 
the Courts of the 
Subordinate, Judges 
and District Munsifs 
shalL be appointed, 

and may be suspend¬ 
ed or removed from office, by swell 
Subordinate Judges and District 


Appointment, 
&2', of Minis¬ 
terial Officers 
of Subordinate 
Courts. 


Munsifs, respectively, subject to 
the approval or confirmation of the 
District. Judge within whose juris¬ 
diction such Courts are,situate. , 
21. Dyery appointment under 
this part shall, bo 

ing Ul «ucb gU a^" \ ® u bject to.SUch 
puiatments. * rules as the Loool 

Government from 
time to time prescribes on this 
behalf. 

Every; person, appointed*!under 

this .Part sh^ll per¬ 
form such, duties as 
may from time to 
time bo imposed upon him by the 
presiding officer of the Court to 
which he belongs. 


Duties, .of 
Ministerial 
Officers. 
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Tho present Ministerial Officers 
of the Courts under 

Present Minis* *!.:«, Acf. - rMI he 
tcrial Officers. tUlS ACt “ aH ,; 06 

deemed to have been 
appointed under this Part. 


PABiT VI. 

Miscellaneous. 

25. In the event of the death of 

tho District Judge* 

diseh«go P of r S. ’ or of his being in- 
ties of District capacitated by ill* 

Judse ’ ness or otherwise for 

the performance of bis duties, 
or of his absence from the sta¬ 
tion in which his Court is licld, 
the senior Subordinate Judge of 
tho Distriet shall, without inter* 
ruption to his ordinary duties, 
assume charge? of the District 
Judged office, and shall discharge 
such of the current duties thereof 
as are connected with the filing of 
suits and appeals, the execution of 
processes and the like, 
and shall continue in charge of 
the office until the same is resumed 
or assumed by an officer duly ap¬ 
pointed thereto. 

26, The District Judge/ on the 
occurrence Within 
his district of any 
vacancy in the office 
of District Atiinsif 
jaaay, pending 1 the 
fegli Court thereon, 

appoint each persfdu as he thinks 
fit to stet in such office; 

and he shall at once report to 
jtlio High Court the occurrence of 


District JuJgQ 
may nominate 
to vacancy la 
office of District 
Munsif. , 

orders of tfie 


Small Cause 
jurisdiction. 


every such vacancy and suck ap¬ 
pointment. 

27. Subject to ttyB other pro* 

, . v visfona^f this Act 

JSS&'cSSi and to' tW IU Jc* for 
Courts of Dis* the time being in 
tnct. f * force and prescribed 
by tho High Court in this behalf, 
the general control over all the 
Civil Courts under this Act in any 
Distriet is . vested in the District 
Judge, 

28 , The Local Government may, 

by notification in the 
offloiol Gazette, ia- 
Judge with yest, within such 

local limits as it 
shall from time to 

time appoint, 

any Subordinate Judge with the 
jurisdiction of a Judge of a Court 
of Small Causes for the trial of 
suits cognizable by such Courts up 
to the amount of rupees five 
hundred* 

and any Distriet Muagif with 
, the same jurisdiction 

District Munsif U P to the amount of 
with similar j* rupee8 fifty 
radiation. f , * . ... 

and may* by like 
notification, whenever it thinks fit, 
withdraw such jurisdiction from 
the Subordinate Judge or Munsif 
so invested. 

22. Section, fifty *o$e,. of: Act 
. Ho.Xr,pH8^all 
invert * Small be read as if, for- the 

jS.i.p.‘ .***» 

ers of ftoberdi* Sudder AC^eOn,-; the 

ratc Judg ®' wpjrds/' Subordinate 
Judge” were subsiitate4», ^ 
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2, For section twenty-seven of 
the said Act XXI. of 1856, the 
following section shall be substi¬ 
tuted :— 

“27. Persons taking out li¬ 
censes for the retail 


Act No. IV. op 1873. 

An Act for Registering Births and 
Deaths. 

Whereas it is expedient to pro¬ 
vide the means for a complete re* 
gister of births and deaths ; It is 


Jy^yS. £ sale of spirituous and hereby mmeted «* follows 
retail license. fermented liquors as The Lieutenant-Governor may 


aforesaid shall pay 
for every such license such fee, tax, 
or duty, as may from time to time 
be fixed with the sanction of the 
Board of Revenue; or a fee, tax, or 
duty, adjusted or regulated in such 
manner and in accordance with 
such rules as the Board of Revenue 
may prescribe; and such fee, tax, 
or duty, shall be specified in the 
license, and shall be payable in ad¬ 
vance or at such periods as the said 
Board may direct. Any sale of 
spirituous or fermented liquors as 
aforesaid in less'quantity than two 
imperial gallons or one dozen of 
quart bottles shall be held to be a 
retail sale,” 

L. A. Goodeve, 

fi). Asst. Secy., Govt, of Bengal, 
Judd, and Legislative Dcpls. 


The Lieute¬ 
nant-Governor 
may direct that 
all births, or 
deaths, or births 
and deaths shall 
bo registered in 
any area ; 


at any time, by a 
notification publish¬ 
ed in the Calcutta 
Gazelle, direct that 
all births and deaths, 
o* all births, or all 
deaths, occurring 
within the limits of any area after 

a certain date to be 
fine” d iiS *5 narac<1 in . sueh nofci ’ 

such area. fication shall be re¬ 
gistered, and for that 
purpose may define the limits of 
such area. 

From and after such date this 
Act shall apply to the whole of the 
area so defined, 

2. Tho magistrate of the dis¬ 
trict may, for tho 
purpose of such re¬ 
gistration, divide any 
such area into such 
and so many dis¬ 
tricts as he may think fit, and may 


Magistrate 
may divide area 
Into districts, 
and may ap¬ 
point registers. 


The following Act passed by the 
Lieutenant-Governor of Bengal in 
Council, received the assent of His appoint one or more persons to be 
Honor on the 21st April 1873, and registrars of births or of deaths, dr 
having been assented to by His of births and deaths, within such 
Excellency the Governor-General district, and may at any, time for 
on the 25th Juno* 1873, is hereby sufficient reason dismiss any eucb 
promulgated for general informa- registrar, and may fill up any 
tioh;-r- . v vacancy in the office of registrar. 
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The magistrate shall cause to be 
published a list con¬ 
taining the name 
and place of office of 
every registrar in the 


Magistrate to 
publiab list of 
registrars. 


area, and specifying the hours of 
the day during which such regis¬ 
trar shall attend at his office for 
the purpose of registration, 


3. Every registrar shall have 

~ , an office within the 

Every regis- r , . . „ . . . , 

Irar to have an « ls tnct 01 Which he 

tricT m di3 * s a PP°hited regis¬ 
trar, and shall cause 
his name, with the addition of re¬ 
gistrar of births (or of deaths, or 
of births and deaths, according to 
his appointment) (or the district 
for which he is so appointed, and 
notice of the hours during which 
he will attend for the purpose of 
registration, to bo affixed in some 
conspicuous place on or near the 
outer door of his office. 


4. The magistrate shall cause 

to be prepared a suf- 
Commisaionera „ . , r 

to havo regia- licicut number ol 

ter books pro- agister books for 
pared and num- ° 

bored. making entries or 

all births or deaths 
or both, according to such forms as 
the Lieutenant-Governor may from 
time to time sanction; and the 
pages of such books shall be num¬ 
bered progressively from the be¬ 
ginning to the end; and every 
place of entry , shall be also num¬ 
bered progressively from the be- 
, ginning to the end of the book; and 
i every entry shall bo divided from 
following entry by a line. 


5. Every registrar shall inform 

„ . himself carefully of 

inform himself every Jbirth, or of 

cvery ^ catl '. o r of 

deaths. both, according to 

his appointment, 
which shall happen in his district, 
and shall register, as soon as con¬ 
veniently may be after the event, 
without fee or reward, the par¬ 
ticulars required to be registered, 
according to the forms mentioned 
in the last preceding section, touch¬ 
ing every such birth or every such 
death, as the case may be, which 
shall not have been already regis¬ 
tered. 

6. Every chokidar or other vil¬ 

lage watchman in 
Chokidar to , , . . 

obtain particu- area to which 

lars and to re- this Act shall apply, 
port to registrar. , 

or where there is no 

chokidar or other villago watchman, 
such person as the magistrate may 
appoint, shall be required to report 
every birth or death occurring 
within bis beat to such registrar 
and at such periods as the magis¬ 
trate may direct. lie shall obtain 
in writing if possible, and if it is 
impossible for him to obtain in 
writing, he shall obtain verbally, 
from any person who is bound to 
give information of tho birth or 
death all particulars which aro re¬ 
quired to be known and registered, 
and he shall report such particulars 
to tho registrar. Any chokidar or 
other village wateh- 
nvgiect? ty f ° r man or other person 
go appointed who. 
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wilfully or negligently refuses or 
omits to produce suck writing, if 
any, or to report such birtli or 
death, shall be punishable at the 
discretion of the magistrate with 
fine which may extend to two ru¬ 
pees. 


7. The father or mother of 
every child bora 
within such area, or 
mation of birth, in case of the death, 
illness, absence, or 
inability of the father and mother, 
the midwife assisting at the birth 
of such child, shall, within eight 
days next after the day of every 
such birth) gitfo information, either 
personally or in writing, to the 
registrar of the district, or by 
means of the chokidar or other 
village watchman or other person 
as provided in the last preceding 
section, according to the best of 
his or her knowledge and belief, of 
the several particulars hereby re¬ 
quired to be known and registered 
touching the birth of such child. 

Any person who re- 
neglSf 7 f ° r fuSCS 0r neglects to 
give any informa- 
tion, which it is his duty to give 
under ibis section, shall be punish¬ 
able at the discretion of the magis¬ 
trate with fine which may extend 
to five rupees. Provided that not 
more than one person shall be 
punishable at the discretion of the 
magistrate for such refusal or neg¬ 
lect *to give information. 


Persons bound 
to give informa* 
tion of death. 


8. The nearest male relative of 
the deceased present 
at the death, or in 
attendance during 
the last illness of any 
person dying within such area, or, 
in the absence of any such relative, 
the occupier of the house, or, if the 
occupier be the person who shall 
have died, some male inmate of 
the house in which such death 
shall have happened, shall, within 
eight days next after the day of 
such death, give information either 
personally or in writing to the re¬ 
gistrar of the district, or by means 
of the chokidar or other village 
watchman or other person as pro¬ 
vided in section 6, according to the 
best of his knowledge and belief, 
of the several particulars hereby 
required to be known and register¬ 
ed touching the death of such per¬ 
son. Provided that no person shall 
be bound to give the name of any 
female relative. Any person who 
refuses or neglects 
to give any informa¬ 
tion, which it is his 
duty to give under this section,shall 
be punishable at the discretion of 
the magistrate with fine which may 
extend to five rupees. Provided 
that not more than one person 
shall be punishable for such refusal 
or neglect to give information, , 
9, Any registrar wjho refused 
or neglects to re- 

£S£?JZ «“?.<• »? Krth 

lug to register, or, death occurring 
Within his district. 


Penalty 

neglect. 


for 
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which he is hound to register, 
within a reasonable time after he 
shall have been duly informed 
thereof, or demands or accepts any 
fee or reward or other gratification 
as a consideration for making such 
registry, shall be punishable at the 
discretion of the magistrate with 
fine which may extend to fifty ru¬ 
pees for each such refusal or neg¬ 
lect. 

10 . 


Penalty for 
wilfully giving 
false informa¬ 
tion. 

or deaths, 


"Whoever wilfully makes or 
causes to be made, 
for the purpose of 
being inserted m 
any register of births 
any false statement 
touching any of the particulars re¬ 
quired to be known and registered, 
shall be punishable at the discretion 
of the magistrate with a fine not 
exceeding fifty rupees, 

II. In any place to which the 
District Municipal 
Improvement Act 
shall have been ex¬ 
tended, the munici¬ 
pal commissioners 
may, if at a meeting 
specially convened for considering 


In a munici¬ 
pality under Act 

III. «f 1804 the 
commissioners 
may arrange for 
keeping a regis¬ 
ter of births or 
deaths, or both. 


such question, they shall so deter- 
mine, arrange for keeping a register 
of ail births, or ofjdl deaths, or of 
all births and deathfoccurring with¬ 
in the municipality. On and after 
a date to be fixed at such meeting, 
the commissioners shall in such case 
be authorized to provide out of the 
municipal fund for the employment 
of a sufficient number of registrars, 
and for the expenditure necessary 
for the maintenance of such regis¬ 
ters, and shall exercise all the 
powers of a magistrate under this 
Act; and all the provisions of this 
Act shall be deemed to apply to 
such place. 

12. The magistrate of a district- 
may depute any sub¬ 
ordinate magistrate 
to exercise thepowers 
and to perform the 
duties vested in the 
magistrate by this 
such district or any 


Magistrate 
may depute a 
subordinate ma¬ 
gistrate to dis¬ 
charge the func¬ 
tions of the ma. 
gistrate. 


Act, within 
part thereof. 


L. A. Goodeve, 

Of//. Asst. Secy., Govt, of Bengal , 
Jndcl, and Legislative Depis. 
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be allowed for the whole timo 
against the persons in possession. 
That was in reality the same thing-, 
but leaving the period for which 
each would bo liable to be deter¬ 
mined in the execution of the de¬ 
cree. Subsequently, the High Court 
appears from the proceedings to 
have declared that that was s<\ and 
Mr. Bagra.ni, who represented Mr. 
Gasper, was declared to be sepa¬ 
rately liable lor the rent of 1259 
(185*1}. Although these persons 
were joined in the suit in this way, 
vet we must treat the decree as 
what it *must have been by law, a 
decree against one person for the 
rent? of one period, and a decree 
against the other person for the 
rent of another ; and I think such 
a decree as this, although it is on 
one piece of paper, is in fact two 
decrees, a separate decree against 
each for the sum for which each is 
liable. When we come to apply to 
that the terms of Sec 20ofthelawof 
limitation, there is really no difficul¬ 
ty ; the decree is' to be kept in force 
against each, and to be treated as 
a separate decree against each in 
such a case as this, as it would in 
the case of persons sued for con¬ 
tribution, because it is a separate 
liability, and each is liable only for 
his owflr share. I think that, al¬ 
though the decree is made in one 
suit, it is in reality and substance 
a ^oparate deerec against each for 


the portion for which each is de¬ 
clared to bo liable. 

Wo must answer to the question* 
which is put to us that, in dheh a 
case as this, the proceedings are 
not sufficient to prevent the law of 
limitation applying to the other 
defendant. 

CALCUTTA HIGH COURT. 

The 3rd January , 1873. 
PnosuNxo Coomar Grrosn (De/di.,) 
vs. 

Tarucknath SiliCAR. (Plaintiff.) 
Absolute power of Hindoo Widow on 
property received by her as gift 
from her husband — Will — Lis* 
inheriting of Sons. 

A Hindu died, leaving a widow, two sons 
(infanta), and a daughter, and making a will 
of which tho material part is f< I give, do- 
vise, and bequeath unto my wife Sreomulty 
Luckhy Money Dossee and her heirs anil 
assigns for ever all my real and persona! 
estates and effects, and do appoint my said 
wife sole executrix of this my will.” Held, 
that tho husband gave to his wife absolute 
power of disposing of the property. 

It is not necessary that there should be an 
express declaration of his desire or intention 
to disinherit liis sons, if there is an actual 
gift to sorao other person expressed in clear 
and unequivocal words. 

The fuels of the case are as fol¬ 
lows : — 

* "Whether in tho case of such a decree 
as was sought to ho executed In tills 
proceedings in executionsgaiftst dne of tho 
defendants are sufficient to prevent the .law 
of limitation applying to proeets of execution 
against tho other." ‘ t . 
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The subject of dispute in this 
suit, is certain property which ori- 
finally belonged to one Hurronundo 
Sircar. The plaintiff and the defen¬ 
dant are belli his grandsons-} the 
plaintiff being the son of a soil, 
while the defendant is the son of a 
daughter. 

Hurronundo Sircar died in 1833, 
leaving a widow Lnckhy Money 
Jlessee, and two sons Shamaclnirn 
and Woomaelmrn, and a daughter 
Jlavmoney. Sbarnaehurn died in 
18*19 without issue, but leaving a 
widow named Jiampreosi Dossec, 
who died in 1855 or 1850. Woo- 
maeburn died in 1851, leaving one 
son, the plaintiff. Ray money, the 
-daughter of Hurronundo, is still 
alive, and the defendant Prosnnno 
Coomur Ghose is her son. 

Hurronundo Sircar made a will 
in English, which was apparently 
prepared by an English attorney, 
but which is signed by the testator 
in Bengali. It consists of only a 
few lines, and the following is the 
material part of it :— (t I give, de- j 
vise, and bequeath unto my wife 
Sreemutty Lnckhy Money Dossee 
and her heirs and assigns for ever 
all my real ai\d personal estates 
and effects, and do appoint my 
said wife sole executrix of this my 
will.” 

Lnckhy Money in her life-time 
executed a deed of gift to the de¬ 
fendant Prosnnno of a six-anna 
share of the family dwelling house 
which is the subject of this suit. 

• The plaintitl -now seeks for a de¬ 


claration that Luckhy Money did 
not, under the will of Hurronundo 
Sircar, become the absolute owner 
of the property, and tha£ she had 
no nglit to alienate any portion of 
it, or to give to the defendant, the 
six anna share of the dwelling 
bouse which she gave by the deed 
of the 18th October 1856. The 
plaintiff contended that although, 
according to the literal meaning of 
the words used in Hurronnndo’s 
will, the whole estate of Ilurronun- 
do Sircar was given to Luckhy 
Money absolutely,still, on the pro- 
per construction of the will, that is 
to say, if the will be construed not 
with reference to English law, hut 
with reference to Hindu'law, and 
to the habits and customs of the 
Hindus, the Court ought to hold 
that the will gave her no absolute 
interest, but merely appointed her 
to be trustee and manager of the 
estate for the benefit of the sons of 
the testator. 

Macpherson, J. (before whom the 
case was originally tried) decreed 
the plaintiff’s claim to recover 
the six-anna share of the dwell¬ 
ing-house, observing “I think 
that the plaintiff’s contention is 
right. Considering that the will 
is the will of a Hindu ; considering 
that he had at that time two in¬ 
fant sons; and considering that 
there is no expression or indication 
any where of a desire to disinherit 
his sons, and that there was no 
reason why he should desire to, die-,, 
inherit them, I think I must 
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assume that ho did not mean to Mullick* llio Judicial Committee 


disinherit them, and that the will 
must be read as merely making 
over the property to the wife to ho 
held by her in trust for the infant 
heirs." 

Prom this decision the defendant 
appealed. 

The judgment of the Appellate Court 

(consisting of Conch, C. J. and 

Markby, /.) was delivered by — 

Couch, C. J.—The suit is brought 
by Tarucknath Sircar who claims 
the whole of the propert}’-, and he 
asked that it might he declared 
that, under ami by virtue of the 
will of Ilurronundo Sircar, Luckhy 
Money Dossee had no power to de¬ 
vise the property iucluded therein. 
Maophcrson, J., made a decree in 
the plaintiff’s favor, holding that 
the will of Ilurronundo Sircar 
must be read as merely making 
over the property to the wife to be 
held by,her in trust for the infant 
heirs. He says in his judgment 
" there is no douht that the ques¬ 
tion which has been raised is one 
of great importance to Hindus, as 
bearing upon the question of the 
principles upou which the Courts 
ought to act in construing wills * 
made by Hindus." I quite agree 
to this; but it appears to me that 
the principles upon which the 
Courts ought to act jbave been 
authoritatively determined, and in 
the present case we have only to 
apply them, InSmmuliy Soorjee* 
money 1 Dossee, vs, Denobundhoo 


say:—** Tho Hindu law, no less 
tbau the English law, points to the 
intention as the element by which 
ire are to be guided in determine 
ing the effect of a testamentary dis¬ 
position , nor, so far as we are aware, 
is there any difference between the 
one law and the other as to the ma¬ 
terials from which the intention 
is to be collected. Primarily the 
words of the will are to be consi¬ 
dered. They convey the expres¬ 
sion of the testator's wishes; but 
the meaning to be attached to them 
may be affected by surrounding 
circumstances, and where this is 
the case, those circumstances no 
doubt must be regarded. Amongst 
the circumstances thus to bo re¬ 
garded, is the law of the country 
under which the will is made, and 
its dispositions are to be carried 
out. If that law has attached to 
particular words a particular mean¬ 
ing, or to a particular disposition 
a particular effect, it must be as¬ 
sumed that the testator, in the 
dispositions which he has made, had 
regard to that meaning or to that 
effect, unless the language of the 
will or the surrounding circum¬ 
stances displace that assumption, 
These are, as we think, the prinei* 
pies by which we ought to be guid¬ 
ed in determining the case before 
tfs; and wo must first,,therefore, 
consider what was the intention of 
the testator to fye collected from 
the words of his will." 

* 6, Mwje'a Indian'Appeals; 55$, at p, 650.- ’ 
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Although the will was signed 
by the testator in Bengali, I think 
it must now bo assumed that it 
was explained to him, and that he 
understood its meaning. If it was 
not, aud he did not understand 
what he was siguing, there would 
be no question of construction, for 
it would not he his will. Probate 
of it was granted by the Supreme 
Court, and its validity has never 
been questioned. Maephcrson, J., says 
lie has no doubt the whole family 
thought that Luckhvmoney was ah- 
solute owner of the property, and 
Lad the right to dispose of it at 
pleasure. It appears to me that the 
words of this will unequivocally 
show that it was the testator’s in¬ 
tention that his wife should become 
the absolute owner of all his pro¬ 
perty. That is the meaning which 
the law has attached to the words 
be has used, and there is nothing 
in the language of tbe will to dis- 
place the assumption that he had 
regard to it; for the appointment 
of his wife as solo executrix *s 
made with the view to complete 
the gift and enable her to obtain 
probate. 

The surrounding circumstances 
are, as Maephcrson, J., says, that the 
testator was a Hindu, and that he 
Lad at the time two infant sods, 
and there was no reason why 
he should-desire to disinherit them*. 
We cannot tell wtpat reason he had 
for making a will, but the fact 
of his doing so shows, in my 
opinion, that he intended bis wife 


to be something more than a 
trustee and manager for the in- 
faut heirs as she would j^ave been 
such if he had not maifce a will. 
It is not to ho assumed that he 
made this will without reason : and 
if he, a Hindu, thought it right, 
to make a will, it may well 
be that he thought ho might 
leave to his wife to make a proper 
disposition of his property amongst 
his family. The learned Judge 
lias declared her to be a trustee 
when the will contains no words 
whatever to create a trust. It is 
not, in my opinion, necessary that 
there should bo an express decla¬ 
ration of bis desire or intention to 
disinherit his sons, if there is an 
actual gift to some other person 
expressed in clear and unequivocal 
words, and J must respectfully dis¬ 
sent from the dictum of Phear, J., 
in tbe ease* referred to by Macpher- 
son, J. Nor can I agree with him in 
thinking that there is no indica¬ 
tion of a desire to disinherit his 
sons. Allowing that a Hindu is loss 
likely than any other person to dis. 
inherit his sons, it still appears to 
mo that his desire aud intention to 
do so may be shown as in the case 
of another person by the disposition 
he makes of his property. 

Upon the construction which I 
think I must put upon this will, 
the point taken by the Counsel for 
the respondent," the plaintiff, that 
the property being the gift of a 
husband to his wife was inalien- 

' rsnr^x, i> 27i. 
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able, and on her death would de¬ 
scend to the heirs of the husband, 
docs not arise. Theliusbaud has 
given to his wife an absolute power 
of disposing of the property which 
she has exercised. This was not 
an ordinary gift by the husband 
to his wife to which the authorities 
cited might apply, 

I think, therefore, that the de¬ 
cree should he reversed, and the 
suit must be dismissed with costs 
on scale No. 2, including the costs 
of the appeal. 

Appeal allowed. 

CALCUTTA HIGH COURT. 

The mh August, ] S66. 
jMkrr Sujad Am Khan Nawab 
Z oOl.FUKAU DOWI.A BaUADOOH, 
{Defendant,) 
versus 

Lilt.a Kashhisnath Doss & others, 
{Plaintiffs.) 

Oijeet of Cross-examination . 

Tim essence of orosa-examination is, that 
it ia the interrogation by the advocate of one 
party of a witness called by his adversary 
with the object cither to obtaiu from such 
witness admissions favorable to his case, oi 
In discredit him. 

This is a suit by Lalla Kaahec- 
nath, describing himself as a eo- 
sbarer and managing member of 
tbe firm of Kasheenath Doss and 
Benarussee Doss (now deceased), 
against Meer Sujad Ali Khan 
Zoolfnkar Dowla, for tho sum of 
•<Rs. 9,081-7-6, on balance of an 
account for. the price.of buildings, 
works, and repairs alleged to havo 
been executed by the plaintiffs 
firtn at the defendants request, ■ 


The effect of the defendant's 
answer is that his dealings were 
with Benarussee Doss only; that 
the plaintiff was not a partner of, 
or co-sharer with, and was not the 
heir of, Benarussee Doss ; and that 
he had not obtained a certificate 
j under Act XXVII. of 1860. ’ 

| Secondly. —Ho pleaded that the 
! suit was barred by limitation, 

: Thirdly. —He denied all liability, 

, stating that the claim was a frau¬ 
dulent one, and that books produc¬ 
ed by the plaintiff bad been manu¬ 
factured for the purpose of support¬ 
ing it. 

Fourthly .•—He said that Benavus- 
sco Doss, having acted as his 
cashier from 1260 to 1280, had re¬ 
ceived sums of money and jewels 
amounting to Rs 8,61,802, of 
which full details are given; that 
he had rendered no accounts, 
though repeatedly called on to do 
so ; that there was a cash balance 
due from him for which the defen¬ 
dant was about, to sue, when the 
plaintiff brought this suit in order 
to make it appear that there was a 
balance in his favor. 

Lastly .—That tbo orders for all 
work such as those referred to were 
given by the defendant to Bena- 
russee, not iiuder any agreement or 
understanding that lie was to he : 
paid as a contractor, but as orders 
given to him as a servant, and the 
works were executed at the expense 
of the defendant. 

The evidence was very fully and 
carefully taken oh the 4th, 5tb, fitir, ‘ 
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?tii, and 8th of December 18G5, 
before Baboo Koonj Lall Banerjea, 
Principal Sudder Ameen of the 
Twenty-four Pergunnahs, acting 
during (he absence on deputation 
of Baboo Uirish Chunder Ghose. 

We observe, however, that Ma¬ 
homed JafurAli Khan having stat¬ 
ed in his examination-)'n-ehief, as a 
witness for the defendant, that 
Benarussce Doss was Tuhbildar, 
and, without any doubt, servant of 
the defendant; that he did not 
know whether rupees, jewels, and 
clothes, were deposited with him; 
and that he used to carry out any 
orders given him by the defendant. 
He was asked by the plaintiffs 
vakeel, on cross-examination, “ Do 
you know if he had similar deal¬ 
ings with other parties ?” The 
question was disallowed by the 
Principal Sudder Ameen, ou the 
ground that this was a plaintiffs 
question, but that the witness was 
not the plaintiff’s witness. It is 
clear that the Principal Sudder 
Ameen was wrong in disallowing 
this question. It might have been 
of considerable importance to the j 
plaintiff if he could have shewn 
that Benarusspe was not a mere 
cashier of the defendant ; that ho 
received the defendant’s money as 
he did that of any other person, 
and kept it merely as a banker. 

The plaintiff’s vakeel was fully 
justified in using all the arts of an 
advocate to extort admissions from 
the defendant’s witnesses leading 
to that inference. 


Similar questions were pul to 
Moonshee Sufdar Ali, and disal- 
lowed fur similar reason^ 

****#» 

* 

Before we pass to the considera¬ 
tion of the general merits of the 
case, we will make some observa¬ 
tions with reference to the disal¬ 
lowance of the questions above- 
mentioned. 

The essence of cross-examination 
is, that it is the interrogation by 
the advocate of one party of a wit¬ 
ness called by his adversary with 
the object either to obtain from 
such witness admissions favorable 
to his cause, or to discredit him. 
Cross-examination is the most effec¬ 
tive of all means for extracting 
truth and exposing falsehood. 

Sitting as a Court of Appeal, 
wo have constantly to regret that 
witnesses have not been cross-ex¬ 
amined in the Lower Courts in the 
mofussil, An instance was re¬ 
cently brought to onr notice, in 
which a Principal Sudder Ameen, 
having himself summoned a wit¬ 
ness and examined him, refused to 
allow any question to he put to him 
by either of tho parties to the cause. 
And in appeal to this Court, in 
consequence of the absence of ma¬ 
terial evidence on explanation which 
that witness could have given had a 
question been put to him, we were 
informed that the appellant was 
compelled tp assent to a compro¬ 
mise. 

Now, it is a well-known rule that 
all witnesses examined in-chief, •or 
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gworn, are subject to cross-exami¬ 
nation. The test for determining 
whether the depositions of witness¬ 
es who are absent, or who have 
been examined in a former suit, can 
be received, is, whether the party 
against whom they are to bo used 
bad the power to cross examine. 
If he could not have cross-examined, 


the deposition of the witness ought 
not to be admitted against him. 
We think it not out of place to 


* The passage is 
ijuiited in Be-t 


refer to a celebrated 
passage of Quinti- 


mjividonoo, p. ]| au ou the subject of 
c ross-cxaminalion,* '* 
of which wc have given a free 


which bo mast necessarily either 
confess what is desired, or ooutra- 
dict his former statements. If 
this does not happen it may be¬ 
come apparent that he will not 
speak, or he may bo drawn out and 
detected in some falsehood foreign 
to the cause : or by being led on 
to say more than the matter re¬ 
quires in favor of the accused, the 
Judge may be led to suspect him, 
which will damage his cause not 
less than if he had spoken the 
truth against the accused. It some¬ 
times happens that the testimony 
given by a witness is inconsistent 
with itself. Sometimes (and that 


translation, lie says: ft In deal- j j s the more frequent case) ono wit- 
ing with a witness who is to be j nesg contradicts another, A skil* 
compelled to speak the truth ; f u ] interrogation may produce by 


against his will, the greatest suc¬ 
cess consists in drawing out what 
he wishes to keep back. This cau 
only be dope by repeating the in¬ 
terrogation in greater detail. He 
will give answers which he thinks 
do not hurt his cause: and after¬ 
wards, from many things which he 
will have confessed, he may be led 
into such a strait that what he will 
not say, he cannot deny. For, as 
in an oratiou we generally collect 
scattered proofs, which singly do 
not appear to press on the accused, 
yet by being put together prove 
the charge. So a witness of this 
sort should be asked many things 


art that which usually happens ac¬ 
cidentally. Apart from the cause, 
i witnesses are usually asked many 
j questions which may be useful, as 
to the lives of other witnesses, as to 
their own character and position* 
any crimes they have committed, 
their friendship or enmity to the 
parties,—in the answers to which 
they may either make some useful 
admissiou, or be detected 'either 
in a falsehood or the desire of in¬ 
juring the opposite party.” 

The faculty of interrogating wit¬ 
nesses effectively is one which re¬ 
quires a careful study, and a con¬ 
siderable knowledge of Human na¬ 


ns to what went before,—what turn. 


It is one of the 



came after,—as to place, time, and of an advocate, and, can only be 
persons, and other things, so that acquired after years of observation 
he may fall upon some answer after j and experience, ****** 
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mv\ COUNCIL. 

Tie \tl April, 187)3. 

Rajah Dkbkndko Narad* Roy, 
versus 

CoOMVH ClIl'NDIOR N.VTH IloY. 
Appeal from fie Calcutfa High 
Court. 

Suhstanliul ground requisite for 
impeaching the long title of an 
A lidion-purchuser. 

Wlipii ii property vvus sold in satinfivction 
ol ilooree-i which lud been i cuovnicil afteetiug 
the citate of the (lect-a-H-d owner, nrnl the 
proceeds applied among the dccrcu-holdcis, 
the sale could not be lieid to lwve conveyed 
only the lifc-'iiteiest of Inn widow, although 
the sale was had under an attachment issued 
in the suit of certain mm tgagecn whose 
lien appears to have been created during 
her possession of the estate. 

It is not necessary for their Lord¬ 
ships to express at any length the 
grounds on which they think that 
this appeal must be ad missed. The 
plaintiff comes into Court to follow 
into the hands of the defendant, 
who by intermediate transfers has 
acquired the title of the purchaser 
at an acution-sale, which took place 
so Jong ago as the 10th June 1818, 
the property which was then sold. 
The grounds upon which he does 
this are, that the late Rajah Sbib 
Prosand Roy, who died sometime 
before the sale, was the undoubted 
owner of the property, that Rajah 
Shib Prosaud Roy loft am Uunoo- 
muttec puttro, by which he autho¬ 
rised his widow to adopt a son j and 
that in the year 1850, then move 12 
years after the salo, she exercised 
that power iu favor of him, the plain- 


j till*. However, nothing turns upon 
the point of time. His contention 
is that the sale must i>e taken to 
have been a sale of (merely the 
widow’s interest, and that upon her 
death, in the year 1865, his interest 
for the first time accrued, and that 
lie' was therefore entitled to com¬ 
mence this -ait for the purpose of 
recovering the property in July 
1868. The natuve of the Unnoo. 
muttce puttro was peculiar, in that 
it did not leave the widow’s estate 
to bo defeated immediately by the 
adoption, as in the ordinary case, 
but, gave to her in the event of an 
adoption, a life-interest in the pro¬ 
perty. lienee the interest of the 
appellant did not commence until 
the widow’s death. 

If this suit were successful, it 
certainly would be a flagrant in¬ 
stance of t.be extreme inconvenience 
which arises so often from the li¬ 
mited nature of a Hindoo widow’s 
estate, and from the confusion which 
is introduced into the devolution of 
estates by authorities to adopt, 
which for a considerable time are 
not acted upon. But, of course, if 
the facts supported the contention 
of the appellant, it would be their 
Lordships’s duty to apply the law 
without regard to such inconveni¬ 
ences or to tho hardship upon the 
purchaser at the execution sale, and 
those who claim under him. It 
appears, however, to their Lordships 
that in this case there are no reasons 
whatever why they should apply 
that harsh law. If the only e^e- 
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eution under which the property 
was sold, and the only liability 
which the proceeds of the sale were 
applied to satisfy, had been that in 
curred after the death of the Rajah 
Slab Prosaud Roy, in the proceed¬ 
ings taken ineffectually to contest 
the foreclosure of the mortgage, and 
the recovery of the mortgaged pro¬ 
perty, it might still be a question 
whether that were not a liability 
which bound the inheritance, in as 
much as it was incurred by the 
Court of Wards as representing the 
whole estate, and with the bond 
fide object of protecting the whole 
estate. It docs not seem, however, to 
their Lordships, to be necessary to 
rest their decision upon that 
ground, since the view taken in the 
able judgment of the High Court 
affords a more satisfactory ground 
upon which to place it, that ground 
being that the property had, in fact, 
been also attached in satisfaction of 
decrees for other debts for which 
the estate of the Rajah was beyond 
all question liable ; and that al¬ 
though tlie sale was had under the 
attachment issued in the suit of the 
mortgagees, the property was, in 
fact, sold in satisfaction of all the 
decrees that had been recovered af¬ 
fecting the property ; the proceeds 
of the sate being paid in the usual 
way into the Gollectorate, and there 
applied among the decree-holders, 
some of whom most unquestionably 
had subsisting and valued claims 
against the estate of the Rajah. 
Under these circumstances, their f 


Lordships fully concur with the 
High Court in thinking that the 
appellant has no substantial ground 
upon which he can impeach the 
long title acquired by the respondent 
under the execution sale. It is, 
therefore, wholly unnecessary for 
their Lordships to consider whether 
the evidence supports the conclusion 
of the High Court upon the ques¬ 
tion, whether Anund Moye Dabea 
had abandoned the world before her 
death, or whether the Court of first 
instance was correct in holding 
that that case had not been esta¬ 
blished. 

Their Lordships must humbly ad¬ 
vise Her Majesty to affirm the de¬ 
cree under appeal, and to dismiss 
this appeal. The costs, of course, 
ought to follow the result. 

PRIVY COUNCIL. 

The Mh, 5 th, 6th £ 27 th July, 1872. 

Mollwo, March, and others, 

( Plaintiffs ) Appellants, 
versus 

The Court of Wards, on behalf 

OF TUB KSTATB OF RAJAH PfiRTAUB 

Chundkr Singii, [Defendant) 
Respondent. 

Appeal from the Calcutta High 
Court. , 

Partnership—English Law—What 
constitutes a Partner. 

In applying the fioglish law of partnership >. 
to oases in India the usages trade and 
habits of business of the people of India, so 
far as they may ba peouliar and differ from 
those in England, ought to be home in mind. 
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It appears to be now established that, al« 
though a right to participate in the profits of 
trade is a strong test of partnership, and 
that there may be cases whore, from such 
pai ticipatiou alone, it may, as a presumption, 
not ol' law but of fact, bo inferred, yet that, 
iv helher that relation does or does not exist, 
must depend on the real intention and eon- 
tract of the parties. 

Where a man holds himself out as a part¬ 
ner, or allows others to do it, he is then pro¬ 
perly estopped from denying the character 
be has assumed, and upon the faith of which 
creditors may be presumed to have acted, A 
man so acting may be rightly held liable as a 
partner by estoppel. Again, wherever the 
agreement between parties creates a relation 
which is in substance a partnership, no mere 
words or declaiations to the contrary will 
prevent, as regards third persons, the con¬ 
sequences flowing from the real contract. 

To constitute a partnership, the parties 
must have agreed to carry on business, and 
to share profits in some way in common ; but 
where a contract is entered into between 
partners and a third person for the protec¬ 
tion of that, person as a creditor, wheieby it 
is agreed that he shall receive in considera¬ 
tion of advances commission on the net pro¬ 
fits of the partnership business, and large 
powers of control over the business are given 
to him, but no power to direct tiansactions, 
the Court, if satisfied that the contract was 
one of loan and security, will not interpret it 
as constituting a partnership. 

If cases should occur where any persons, 
under the guise of such an arrangement, are 
really trading AS principals, and putting for¬ 
ward, as ostensible traders, others who arc 
really tlicir agents, they must not hope by 
such devices to escape liability ; for the law, 
in cases of this kind, will look at the body 
and substance of the arrangements, and 
fasten responsibility on the parties according 
to their true and real character, < 


The action which gives occasion 
to this appeal was brought by the 
plaintiffs (the appellants), mer¬ 
chants of London, agaiast the late* 
Rajah Perlah Chunder Singh, to re¬ 
cover a balance of nearly three lakhs 
of rupees, claimed to he due to them 
from the firm of W. N. Watson 
and Qf>., of Calcutta. The Rajah 
having died during the pendency of 
the suit, the defence was continued 
by the respondents, the Court of 
Wards, on behalf of his minor heir. 

The plaint alleged that the firm 
of W. N. Watson aud Co. consist¬ 
ed of William Noel Watson, 
Thomas Ogilvie Watson, and the 
Rajah, and sought to make the 
Rajah liable as a partner in it. 

It may he assumed, although 
the exact amount is a question in 
dispute in the appeal, that a large 
balance became due from the firm 
to the plaintiffs during the time 
when it is contended that the 
Rajah was in partnership with the 
two Watsons. 

The questions in the appeal de¬ 
pend, in the main, on the con¬ 
struction aud effect of a written 
agreement entered into between 
the Watsons and the Rajah; hut it 
will ho necessary to advert to some 
extrinsic facts to explain the cir¬ 
cumstances under which it was 
made and acted on. . 

The two Watsons commenced 
business in partnership, as mer¬ 
chants, at Calcutta, in 1$62, under 
the firm of W. N. Watson and Co. 
Their transactions consisted priu- 
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cipally of making consignments 
of goods to merchants in England, 
and receiving consignments from 
them. In January 1863, they en¬ 
tered into an agreement with the 
plaintiffs regulating the terms on 
which consignments were to be 
made between them, .and under 
which W. N. Watson Co. 
were authorized, within certain 
limits, to draw on the plaintiffs in 
London against consignments. 
The Watsons had little or no ca¬ 
pital. The Rajah supported them, 
aud in 1862 and 1863 he made 
large advances to enable them to 
carry on their business, partly in 
cash, but chiefly by accepting bills, 
for which the Watsons obtained 
discount, and which the Rajah met 
at maturity. Tn the middle of 
1863, the total amount of these 
advanced was considerable, and the 
Rajah desired to have security for 
his debt, and for any future ad¬ 
vances he might make, and also 
wished to obtain some control over 
the business by which he might 
check what he considered to be the 
excessive trading of the Watsons. 
Accordingly, an agreement was 
entered into on the 27th August 
1833, between the Rajah of the one 
part, and “ Messrs. W. N. Watson 
and Co.,” of the other part, by 
which, in consideration of money 
already, advanced, and which might 
be. thereafter .advanced by the Ra- 
. jah to them, the Watsons agreed 
to carry on their , business subject 
to the control of iho Rajah iu se¬ 


veral important particulars which 
will be hereafter adverted to. They 
further agreed to, and in fact did, 
hand over to him ,f as security” the 
title-deeds of certain tea plantations, 
and they also agr^d that “ as far¬ 
ther security” all their other pro¬ 
perty, lauded or otherwise, includ¬ 
ing their stock-in trade, should he 
answerable for the debt duo to him. 
The 10th and 13th clauses of the 
agreement were as follows: —“10 th, 
—In consideration of the said 
advances made and the liability in¬ 
curred as aforesaid by the Rajah, 
and in consideration of any future 
advances which may be made by 
him, the firm agrees that he shall 
receive from them a commission of 
20 per cent, on all net profits made 
by the firm from time to time, com¬ 
mencing from the 1st May 1862, 
or until such time as the whole 
amount of tho debt due to him 
shall be paid off, and the liability so 
incurred by him as aforesaid shall 
be wholly extinguished.” u 13/A. 
—The firm shall, in addition to 
the said commission, pay to the 
Rajah interest at the rate of 12 per 
cent, per annum upon all cash 
advances which have been or are 
to be hereafter made by him to 
the firm, and shall also pay td 
the banks all discount and in¬ 
terest now or hereafter payable 
on the said acceptances.” 
agreement is not signed by the 
Rajah, but he was undoubtedly an 
assenting party to it. Subsequent¬ 
ly to the agreement the. Rajah 
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made further advances, aud the 
amount due to him ultimately ex¬ 
ceeded three lakhs of rupees. In 
1804 and 1865, the firm of W. N. 
Watson and Co. fell itfto difficul¬ 
ties. An arrangement was then 
made under which the Rajah, upon 
the Watsons executing to him a 
formal mortgage of the tea-planta¬ 
tions to secure the amount of his 
advances, released to them, by a 
deed bearing date the 3rd March 
1805, all light to commission and 
interest under the agreement of 
August 1863, and all other claims 
against them. In point of fact, 
the Rajah up to this time had 
never received possession of auy of 
the property or moneys of the firm, 
nor auy of the proceeds of the busi¬ 
ness, and did not ill fact receive 
an}’’ commission. A sum of £7,000 
rupees on this account was, indeed, 
on the 30th September 18G3, plac¬ 
ed to bis credit in the books of the 
firm in a separate account opened 
in his name, but the sum so credit¬ 
ed was never paid to him, and was 
subsequently <f written back” by 
the Watsons. Some evidence was 
given as to the extent of tlfe inter¬ 
ference of the Rajah in the control 
of the business. It seems the Ra¬ 
jah knew little of it3 details, and it 
is unnecessary to go, with any 
minuteness^ into the facts on this 
part of the case ; for it was conced¬ 
ed that the Rajah availed himself 
only in a slight degree of the 
powers of control conferred upon 
•him by the agreement; in, fact, 


that he did not more, but much 
less, tbau be might have done un¬ 
der it, so that the question really 
turns on the effect ofi^e contract 
itself. The subsequent acts of the 
Rajah do not iu any way add to or 
enlarge his liability. 

Before proceeding* to the main 
question* which have been argued 
iu the appeal, it may be as well to 
clear the way for their consideration 
by saying that no liability can in 
tliis case be fastened upon the Ra¬ 
jah on tho ground that he was an 
ostensible partner, and therefore 
liable to third persons as if he was 
a real partner. It is admitted that 
he did not so hold himself out; aud 
that a statement made by one of 
the Watsons lo the plaintiffs, to 
the effect that he might be iu law 
a partner, by reason of his right 
to commission on profits, was not 
authorized by the Rajah. The 
liability therefore of the Rajab for 
tho debts contracted by W. N. 
Watson and Co. must depend on 
bis real relation to that firm under 
the agreement. 

It was contended, for the appel¬ 
lants, that he was so liable: 

1. Because bo became by tbo 
agreement, at least as regards third 
persons, a partner with the Wat¬ 
sons; and 

£. Because, if not “ a true part¬ 
ner” (tho phrase used by Mr/ Infid- 
ley in his argument), the Watsons 
were the agents of the Rajah “in 
carrying on tho business ; and tho 
debt to the plaintiffs was contract* 
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cd within the scope of their agen¬ 
cy- 

The case has been argued in the 
Courts of India and at their Lord- 
ships’ box, on the basis that the law 
of England relating to partnerships 
should govern the decision of it. 
Their Lordships agree that, in the 
absence of any law or vftdl-esta- 
blished custom existing in India on 
the subject, English law may pro¬ 
perly be resorted to in mercantile 
affairs for principles and rules to 
guide the Courts in that country 
to a right decision. But whilst this 
is so, it should be observed that in 
applying them, the usages of trade 
and habits of business of the people 
of India, so far as they may bo 
peculiar and differ from those in 
England, ought to be borne in 
mind. 

The agreement, on the face of 
it, is an arrangement between the 
Rajah, as creditor, and the firm 
consisting of the two Watsons, as 
debtors, by which the Rajah obtain¬ 
ed security for bis past advances; 
and in,consideration of forbearance, 
and as an inducement to him to 
support the Watsons by future ad¬ 
vances, it was agreed that ho should 
recie-.e from them a commission of 
£0 per cent, oft profits, and should 
be invested with the powers of su¬ 
pervision and control above refer¬ 
red td. The primary object was 
to give security to the Riyah as a 
creditor of the firm. It was con¬ 
tended at the; bar that/ whatever 
may have been the intention, a par¬ 


ticipation in the net profits of the 
business was, iu contemplation of 
law, such cogent evidence of part¬ 
nership that a presumption arose 
sufficient establish, as regards 
third parties, that relation, unless, 
rebutted by other circumstances. 
It appears to their Lordships that 
the rule of construction involved 
in this contention is too artificial, 
for it takes one term only of the 
contract and at once raises a pre¬ 
sumption upon it, whereas the 
whole scope of the agreement, and 
all its terms, ought to be looked at 
before any presumption of inten¬ 
tion can properly be made at all. 

It certainly appears to have been 
at one time understood that some 
decisions of the English Courts bad 
established, as a positive rule of 
law, that participation in the net 
| profits of a business made the parti- 
| cipant liable as a partner to third 
persons. (See this pointedly stated 
by Blackburn, J., in Bui fen, versus 
Sharp)* The rule had been laid 
down with distinctness by Eyre, 
C. J., in Waugh, v. Carver, f and 
the reason of tHe rule the Chief 
Justice thus states :—“ Upon the 
principle that, by taking a part of 
the profits, he takes from the cre¬ 
ditors a part of that fund which is 
the proper security to them for the 
payment of their debts, Thai was 
the foundation of Grace, v. Smitk% 
and I think it stands upon fair 

• If. i, C. P.. S6, see i00," 

+ 2, II. Bt, 235, eSe 247. 

J 2, W. pl., 398. 


* \ 
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grounds of reason.” The rule was 
evidently an arbitrary one, and sub¬ 
sequent discussion has led to the 
rejection of the reason for it as un¬ 
sound. Whilst it was supposed to 
prevail, much hardship arose from 
its application, and a distinction, 
equally arbitrary, was established 
between a right to participate in 
profits generally “ as such,” and a 
right to a payment by way of sa¬ 
lary or commission u in proportion” 
(to use tho word of Lord Eldon) “ to 
a given quantum of the profits.” 
This distinction was stated to be 
“ clearly settled” and was acted 
upon by Lord Eldon in Ex parte 
Hamper * and in other cases. It 
was also affirmed and acted on 
in Potty versus Eytou, f where 
Tindal, C. J., in giving the judg¬ 
ment of the Court, adopts the rule 
as laid down by Lord Eldon, and 
gays:—“Nor does it appear to make 
any difference whether the money 
is received by way of interest on 
money lent, or wages, or salary as 
a^ent, or commission on sales.” 
The present case appears to fall 
within this distinction. The Rajah 
was not entitled to a share of the 
profits “ as such” ; he had no spe¬ 
cific property or interest in them 
qua profits, for, subject to the pow¬ 
ers given to the Rajah hy way of 
security, the Watsons might have 
appropriated or .assigned the whole 
profits without any, breach of the 
agreement. The Rajah was enti- 

* 17, Yes., *03, we 418- 
• . f 3, C. B., 32. 


tied only to commission, or a pay¬ 
ment equal in proportion to one- 
fifth of their amount.* This dis¬ 
tinction has always bee* admitted 
to be thin, but it may be observed 
that the supposed rule itself was 
arbitrary in the sense of being im¬ 
posed by law and of Jbeing founded 
on an assumption opposed in many 
cases to tho real relation of the 
parties; and when the law thus 
creates a rule of liability and a dis¬ 
tinction, both equally arbitrary, 
the distinction which protects from 
liability is entitled to as much 
weight as tho rule which imposes 
it. 

But the necessity of resorting 
to these fine distinctions has been 
greatly lessened, since the pre¬ 
sumption itself lost the rigid cha¬ 
racter it was supposed to possess 
after the full exposition of the law 
of this subject contained in the 
judgment of the House of Lords 
iu Cox , versus Hickman* and the 
cases which have followed that de¬ 
cision. It was contended that 
these cases did not over-rulo the 
previous ones. This may be so, and 
it may be that Waitgh } v. Carverf 
and others of the former cases, were 
rightly decided on their own facts ; 
but the judgment in Cox, v. 
llictcman% had certainly the effect 
of dissolving the rule of law which 
had been supposed to exist,- and 
laid down principles of decision by 

* 8, H. L. C., 268. 

12, H. 8L, 235. ’. 

t 8, H. L. 0.; 268. 
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which the determination of cases 
of this kind is made to defend, not 
on arbitrary presumptions of law, 
but on tho real contracts and re¬ 
lations of the parties, It appears 
to be now established that, al¬ 
though a right to participate in 
the profits ol trade is a strong test 
of partnership*, and that there may 
be cases where, from such partici¬ 
pation alone, it may, as a pre¬ 
sumption, not of law but oi fact, be 
inferred, yet that, whether that re¬ 
lation docs or does not exist, must 
depend on the real intention and 
contract of the parties. 

It is certainly difficult to under¬ 
stand the principle on which a man 
who is neither a real nor ostensible 
partner can be held liable to a cre¬ 
ditor of the firm. Tho reason giv¬ 
en in Grace, v. Smith* that by 
taking part of the profits he takes 
part of the fund which is the proper 
security of the creditors, is now ad- 
mitted to be unsound and insuffi¬ 
cient to support it; for of course 
the same consequences might follow 
in a far greater degree from the 
mortgage of the common property 
of the firm, which certainly would 
not of itself make mortgagee a part¬ 
ner. Where, a man holds himself 
but as a partner, or allows others 
•to do it, the case is wholly differ¬ 
ent. He is then properly estopped 
from denying the character he 
had assumed, and. upon the faith of 
which creditors may be presumed, 
to have acted. A. man so acting 

t . ,4 

t 3, w. BI., m. 


may be rightly held liable as a part¬ 
ner by estoppel’. Again, wherever 
the agreement between parties 
creates a relation which is in sub¬ 
stance a partnership, no mere words 
or declarations to the contrary will 
prevent, as regards third persons, 
the consequences flowing from the 
real contract, 

Numerous definitions by text 
writers of wbat constitutes a part¬ 
nership are collected at the end of 
the introduction to Mr. Lindiey's 
excellent treatise on this subject. 
Their Lordships do not think it 
necessary to refer particularly to 
any of them, or to attempt to give 
a general definition to meet all 
cases. It is sufficient for the pre¬ 
sent decision to say, that to consti¬ 
tute a partnership, the parties must 
have agreed to carry on business, 
and to share profits in some way in 
common. 

It was strongly urged, that the 
large powers of control, and the 
provisions for empowering the Ra¬ 
jah to take possession of the con¬ 
signments and their proceeds, in 
addition to the commission on net 
profits, amounted to an agreement 
of this kind, and that the Rajah 
was constituted, in fact, the manag¬ 
ing partner. The contract undoubt¬ 
edly confers dn the Rajah large 
powers of control. Whilst his; ad¬ 
vances remained unpaid, the,WM« 
sons bound themselves not to make 
shipments or order consignments, 
pr sell goods without his consent. 
No money was tebe<Jrawn from' 
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the firm without his sanction, and 
he was to be consulted with regard 
to the office business of the firm, 
and lie might direct a reduction or 
enlargement of the establishment. 
It was also agreed J hat the ship- 
ping documents should be at his 
disposal, and should not be sold or 
hypothecated, or the proceeds ap¬ 
plied without his consent; and 
that all the proceeds of the business 
should be handed to him, t'of the 
purpose of extinguishing his debt. 
On the other hand, the Rajah had 
no initiative power j he could not 
direct what shipments should be 
made or consignments ordered, or 
what should be the course of trade. 
He could not require the Watsons 
to continue to trade, or eveu to re¬ 
main iu partnership ; his powers, 
however large, w r ere powers of con¬ 
trol only. No doubt he might 
have laid his bauds on the proceeds 
of the business; and not only so, 
but it was agreed that all their 
property, landed aud otherwise, 
should bo answerable to him as 
security for his debt. Their Lord- 
ships are of opiniou that by these 
arrangements the parties did not 
intend to create a partnership, and 
that their true relation to each 
other under the agreement was 
that of creditor and debtors. The 
Watsons evidently wished to in¬ 
duce the Itajah to continue his ad¬ 
vances, and, for that,purpose, were 
willing to give him the largest 
security they could offer j but a 
partnership was not contemplated. 


and the agreement is really found¬ 
ed on the assumption, not of com¬ 
munity of benefit, but of opposition 
of interests. It may we# be that, 
where there is an agreement to 
share the profits of a trade, and no 
more, a contract of partnership may 
be inferred, because there is no¬ 
thing to show that any other was 
contemplated ; but that is not the 
present ease, where another and 
different contract is shown to have 
been intended; viz., one of loan 
and security. 

Some reliance was placed ou the 
Statute 28 and 29 Viet., c. 80, 
which exacts that the advance of 
money to a firm upon a contract 
that the lender shall receive a rate of 
interest varying with the profits, 
or a share of the profits, shall not, 
of itself, constitute the lender a 
partner, or render him responsible 
as such. It was argued-that this 
raised an implication that the lend¬ 
er was so responsible by the law 
existing before the passing of the 
Act. The enactment is no doubt 
entitled to great weight as evidence 
of the law, but it is by no means 
conclusive; and when the existing 
law is shown to be different from 
that which the Legislature suppos¬ 
ed it to be, the implication arising 
from the Statute cannot operate as 
a negation of its existence. What 
may be the effect of the positive 
enactment contained in the fifth 
clause of the Act, so far as regards 
England, it is not necessary for 
their Lordships, to consider. The 
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Indian Act XV. of 1866, passed 
after this contract was made, does 
not contain that provision. 

It was strongly insisted for the 
appellants that if u a true partner¬ 
ship” had not been created under 
tho agreement, the Watsons were 
constituted by it tho agents of the 
Ifcajah to carry on the business, and 
that the debt of the plaintiffs was 
contracted within tho scope of 
their agency. 

Of course, if there was no part¬ 
nership, tho implied agency which 
Hows from that relation cannot 
arise, and the relation of pri ncipal 
and agents must, ou some other 
ground, be shown to exist. It is 
clear that this relation w;4s not ex¬ 
pressly created, and was not intend¬ 
ed to be created by the agreement, 
and that, if it exists, it must arise 
by implication. It is said that it 
ought to be implied from the fact 
of the commission on profits, and 
the powers of control given to the 
Rajah. # .But this is again an at¬ 
tempt to create, by operation of 
law, a relation opposed to tho real 
agreement and intention of the 
parties, exactly ill the same manner 
as that of partners, was sought to 
be established, and on the same 
facts and presumptions. Their 
Lordships have already stated the 
reasons which have led them to the 

conclusion that the trade was not' 

• 1 \ __ 

agreed to be carried on for tho 
common benefit of the Watsons 
and the Rajah, so as to freate a 
partnership; and. they think there , 


is no sufficient ground for holding 
that it was carried on for the Rajah, 
as principal, in any other character, 
lie was not, in any sense, the 
owner of tho business, and had, no 
power to deal with it as ovynCr. 
None of the ordinary attributes of 
principal belonged to bim. The 
Watsons were to carry on the 
business; he could neither direct 
them to make contracts, nor to 
deal with particular customers, 
nor to trade in the manner which 
he might desire : his power's wore 
confined to those of control and 
security, and subject to those 
powers, the Watsons remained 
owners of the business and of the 
common property of the firm. The 
agreement in terms, as their Lord- 
ships think, in substance is found¬ 
ed on the relation of creditor and 
debtors, aud establishes no other. 

Their Lordships' opinion in this 
case is founded on their belief that 
the contract is really and in sub¬ 
stance what it professes to be, viz, 
one of loan and security between 
debtors and their creditor. If oases 
should occur where any persons, 
under the guise of such an arrange¬ 
ment, are really trading as princi¬ 
pals, and putting forward, as 
ostensible traders, others who are 
really their agents, they must not 
hope by such devices to escape lia¬ 
bility ; for the law, in cases of this 
kind, will look at-the body and 
substance of the arrangements, and 
fasten responsibility on the parties '• 
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according to their true and real 
character. 

For the above reasons their Lord- 
sliips think that the Judges of the 
.High Court, in holding that the 
Kajak was not liable for the debts 
of the firm of W. N. Watson and 
Co., took a correct view of the case; 
and they will, therefore, humbly 
advise Her Majesty to affirm their 
judgment, and to dismiss this ap¬ 
peal with costs. 


CALCUTTA IliGII COURT. 
The 2&nd June, ISO7. 

Mr. J. J. Doyle, Manager on be¬ 
half of the Bengal Indigo 
Company, {Plaintiff,) 
versus 

Dwauka Natii Ohatterjke and 
another, ( Defendants.) 
Attempt to execute the Decree of a 
Court haring no jurisdiction — 
Damages. 

A decree passed by a Court having no 
jurisdiction cannot be executed. A plaintiff 
attempting to execute a decree in a case in 
which tho Court had no jurisdiction, is liable 
to be sued in an action for damages for execut¬ 
ing the decree. 

Reference to the High Court by Mr. 
C. D. Field, Officiating Judge of 
the Principal Court of Small 
Causes at liishnaghur. 

Case. —This was an action for 
damages brought by the Bengal 
Indigo Company against Dwarka 
Nath and Ohit KaZee, The da- 

4 

mages alleged was that defendants 
had made excavations in the plain¬ 
tiff's land and used a quantity ofiytbe 
’soil for the manufacture of bricks, 


The defendants pleaded tho orders 
of Judoonath Sen, an Assistant 
Overseer in the Public Works De¬ 
partment. It does not appear from 
the record that any evidence was 
taken in support of this plea, or to 
show that the above defendants act¬ 
ed on such orders without knowing 
that they - were doing a wrongful 
act.* Summonses were, however, 
issued against Judoonath Sen and 
Government, who were thus made 
parties to tho suit. The summons 
in the case of the latter was served 
on the Government pleader who 
entered an appearance and pleaded 
non-liability • This plea was over¬ 
ruled by the former Judge, Baboo 
DOorga Prosaud Ghose, and a decree 
passed against Judoonath Sen and 
Government in the followingtcrms: 
—“Decreed for Rupees 28-15-9 
with costs proportionately, and 
interest at 12 per cent, against Go¬ 
vernment and Judoonath Sen.” 

Execution of,this decree against 
Government is now applied*for, and 
the decree was given on the 18 th 
December 1S65, or after the passing 
of Act XI. of 1865, Section 9 of 
which is a follows :— u Suits against 
the local Government or against 
the Government of India shall be 
brought in the Court having juris¬ 
diction at the place which ia the 
seat of such Government.” 

With advertence to this Section 
of the Small Cause Court Act for 
the Mofussil, it is clear that the 
Court *of Small Causes at Kishna- 
ghur had no jurisdiction to pass a 
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decree against Government. The 
question which I then beg to sub¬ 
mit for the decision of the High. 
Court uuder the provisions of Act 
X. of 1867 is, whether I should now 
grant execution of tho above decree 
against Government. 

The question being one of juris, 
diction, I conceive that it is incum¬ 
bent on me to enter into it of my 
own motion, as the defect is plain¬ 
ly apparent on the face of the judg¬ 
ment (vide tho remarks of the Court 
in case No. 2226 of 1865, Kisto 
Chunclcr Chuttopadhia and others, 
Appellants, versus ltamlochun Hoy 
and others, Respondents, 16th De¬ 
cember 1865, IV., Weekly Reporter, 
Act X.Rulings, p, 47 ; and case No. 
494 of i 860 , Anund Coomar, Ap¬ 
pellant, versus Takur Paudey, Res¬ 
pondent, 20 th December 1865, IV., 
Weekly Reporter, Miscellaneous 
Appeals, p. 21.) 

Under English Law, a judgment 
(even a judgment in rem.) can be 
impeached by extrinsic evidence 
showing that the Court which pro¬ 
nounced it bad no jurisdiction 
(Havelock, vs. Rock wood, 8 , T. R., 
268) ; see also Smith's Leading 
Cases, Vol. II., pp. 659, 684, 686 , 
694. Mr Taylor lays it down 
(Work on Evidence, Vol. II., para. 
1523) that every species of judg¬ 
ment will bo rendered inadmissible 
in evidence by showing that the 
Court from which it emanated had 
no jurisdiction! and it will be abun¬ 
dantly clear from the cases quoted 
by him in paragraphs 1523 to 1532 


that it has been the practice in Eng¬ 
land to quash or otherwise treat as 
nullities the judicial proceedings of 
inferior tribunals held without juris¬ 
diction (para. 1525,) 

In case No. 211 of 1865 Bhowaui 
Prosaud Surma Khan, Appellant, 
versus Dharm Narain Neogy and 
others, Respondents, 16th May 
1S65, III., Weekly Reporter, Civil 
Rulings, p. 25, the High Court set 
aside an order passed by a Principal 
Sudder Ameen without jurisdiction 
in a case of that class cognizable by 
Courts of Small Causes. 

For the above reasons, I am of 
opinion that execution of the pre¬ 
sent decree against .Government 
ought to be refused, and that so 
much of the judgment as makes 
Government liable ought to bo 
treated as a nullity. 

Iti a case somewhat similar which 
I had the honor to refer to the High 
Court before the passing of Act X. 
of 1867, and which is reported at 
pages 10 and 20 , V., Weekly Re¬ 
porter, Small Cause Court, Refer¬ 
ences, I quoted some decisions of tho 
old Sudder Court and of the present 
High Court which may not bo in¬ 
applicable to the present case. 

The case was instituted on the 
23rd August . 1865, that is after 
Act XI, of 1865 came into opera- 
tion. t 1 

This Act was passed on tjbe 15th 
March 1865, and no date being 
Iked by the Act for tim commence¬ 
ment of its operation, it had effect 
fr|pn the date of btiing passed. 

' V.., ’ 
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The judgment of the High Court was 
delivered as follows by :— 
Peaqocj£, C. J. —-It is necessary 
in a suit in an inferior Court to 
show that the Court has jurisdic¬ 
tion. In this case it is contended 
that the High Court cannot take 
judicial notice of what is the seat 
of the Bengal Government. Ad¬ 
mitting that to be the case for the 
sake of argument, it was necessary 
for the plaintiff to show that the 
„ .seat of Government was within the 
jurisdiction of the Small Cause 
Court of Kishnagkur, If the Court 
' should attempt to execute the decree 
in a case in which the Court had 
no jurisdiction, the plaintiff who 
applied for that execution would be 
liable to be sued in aji action for 
damages for executing the decree. 
—See Saunders’ 1st Vol. 71a, Note 
1, the King, versus Danser, 6, Term 
Reports, 245. 

As this suit was commenced 
after Act XI, of 1865 came into 
operation, the Small Cause Court 
at Kishnaghur had no jurisdiction, 
and the Judge ought to refuse to j 
execute the decree. 


CALCUTTA I1IGII COURT. 

The mh June, IS73. 

Case No. 1545 of 1872 decided by a single 
Judge. 

Nobin Citunder Mod at ua ash, 
versus 

Ram Kauai n Hitter. 

Halm Oopal Lull Miller for the 
Respondent, ^ 


Notice to quit—Value of property 

to be given to tenant as provided 

in the pottah. @ 

Where there is a covenant iitythe pottah 

%• 

to the effoct that the tenant shall not bo 
ejected excepting upon payment of tbfe value 
of the property, put upon the land by the 
tenant, and where the tenant began to con¬ 
struct a building and to carry it on after 
having received the notice to quit, it was held 
that, a building constructed under those cir* 
cumstances does not fall within the meaning 
of the covenant. 

PiiEAit, J.—No good ground of 
special appeal appears to me to have 
been made out. The learned Pleader 
for the appellant has very frankly 
said, that the chief ground on which 
he relies is the proposition that his 
client cannot rightly be ejected by 
the plaintiff excepting upon pay¬ 
ment of the value of the property, 
which has been put by him upon 
the land. And no doubt it does 
appear that in the pottah there is a 
covenant to that effect. But Baboo 
Gopal Lall for the respondent has 
stated that it Is alleged in the 
plaint itself, and no where denied by 
the defendant, that at the time when 
the notice to quit was given, there 
was no house erected upon the land, 
and that the defendant began tho 
construction of the house and conti¬ 
nued to carry it on after having re¬ 
ceived the notice to quit, which is 
the foundation of this suit, and 
during tiro proceeding of this suit. 

This being so. 1 think that a 
building'constrUcted under those cir- 
cumstances does not fall wjthin the 
meaning of the covenant ia the lease. 
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Evidence Act (/. of lS72,j Sec. 80 
and See. 183 —Cfkfession of one 
Prisoner token admissible against 
another — Accomplice—Corrobora¬ 
tive Evidence. 

The evidence of an accomplice 
cannot be safely acted upon as 
against persons accused l>y him 
excepting when it is corroborated 
in regard to the particulars which 
implicate them. The corroboration 
which is needed should be corro¬ 
boration derived from evidence 
which is independent of accom¬ 
plices, which is not vitiated by the 
accomplice-character of the witness 
not affected, namely, by the dispo¬ 
sition on the part of one whose 
guilt is disclosed to purchase im¬ 
punity or advantage by falsely ac¬ 
cusing others; and further should 
be such as to support that portion 
of the accomplice's testimony which 
makes out that the prisoner was 
present at the time when the crime 
was committed, and participated in 
the acts of commission. » 

The statement of a prisoner may 
be every word of it taken and acted 
upon as against himself, but itisonly 
admissiblo against the others 
whether for the purpose of corro¬ 
boration of an accomplice's testi¬ 
mony, or otherwise so far as it is 
made available by Sec. 80 of the new 
Evidence Act; which Section must 
be .interpreted to mean that the 
statement of fact made by the pri¬ 
soner which' amounts to a confes¬ 
sion' of guilt on his part may bo 1 
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taken into consideration, so far 
and so far only as that particular 
statement of fact itself extends 
against the other prisoners who are 
being tried as well as himself for 
I the offence which is thus confess¬ 
ed.— Calcutta High Court , 23rd 
January, 1873, Mohesk Biswas, X., 
Ji. L. B.,p, 455. 


Charge of a Judge to a Jury—How to 
sum up the Evidence — Verdict of 
Jury—Criminal Procedure Code 
(Act X. of 1312). 

The use of such terras as “ Do you 
believe this” ? “ Can you believe 
that” ? while giving charges to 
a Jury is very objectionable. The 
Jury should be left to judge of the 
evidence aud to decide what weight 
is to be attached to it. 

It is not in every case in which 
there has been a misdirection to 
the Jury that the High Court will 
set aside a verdict of guilty, but 
only in such cases in which the 
accused has been materially preju¬ 
diced, or where there has been a 
failuro of justice. 

In putting a case to a Jury, it is 
most useful that the Judge should 
state to the Jury in the narrative 
form so much of the facts as are 
admitted on both sides. But when 
he has reached this point he/should 
explain distinctly the issued of fact 
which it remains for the Jury , to 
defcetmine having regard to that 
part of the case which 'id admitted ’ 
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arid to the charges upon which the 
prisoners arc tried; and, having 
made ,the Jury understand these 
issues, the more convenient mode 
of summing-up for him to adopt 
is to present to the Jury as clearly 
and impartially as he can a sum¬ 
mary of the evidence and the 
considerations and inferences to be 
drawn from the evidence, as thov 
bear both on the negative and 
affirmative sides of each of these 
issues. It is impossible of course 
for any Judge to stale every item 
of evidence, or to draw the atten¬ 
tion of the Jury to every fact 
which has- been deposed to, but he 
can, without difficulty, give them 
a summary of the leading points of 
the evidence and the considerations 
and inferences to be drawn from it 
on the one side and on the other, 
lie may if he thinks fit, under the 
last Clause of Sec. 25G, at the same 
time express to the Jury his Own 
opinion as to the facts ; but that is a 
very different tiling indeed from 
that which the Sessions Judge has 
done in this case. The Judge has 
not simply expressed his opinion, 
and them left all the evidence 
fairly before the Jury on the one 
side, and on the other, for them to 
judge of if; by the aid of his opiniou 
if they chose to avail themselves of 
it. But he has endeavoured, from 
first to last, to persuade the Jury 
to take the particular view of the 
facts and of the inferences from the 
evidence which ho himself has 
taken and drawn, and indeed he 


has left them no loop-hole for 
taking any other view. This is 
not only n<^j in accordance with 
the enactment of the Coje of Cri¬ 
minal Procedure but it is a cour.sc 
calculated in the Moffussil to wilh- 
' draw altogether from the Jury the 
actual decision of the case.— Cal¬ 
cutta High Court, 29 ih and iiOlh 
April, 1873, Raj Coomar Bose, 2% 
B. 7/. JR., App., p. 30. 

CALCUTTA IIIGII COURT. 

The 31<?£ January , 1873; 

Tni5 Queen - , vs. Taruckxath 
Mookerjee. 

| Criminal Procedure Code (Act X, of 
1872) Sec. 29G .—Powers of a 
Court of Sessions or Magistrate 
of the JJistrict to direct an ac¬ 
cused person to he committed 
for trial who has been improper¬ 
ly discharged by a Subordinate 
Court. 

An order of a Judge under Section 2£)fi 
of Act X. of 1872 directing a Magistrate to 
commit foi trial for forgery a person who had 
been accused under Section 200 of tho Penal 
Code and discharged by the Magistrate, should 
specify tho document which is considered 
to have been forged, and also the particular 
in regard to which it has been forged. 

A Judge cannot commit for trial a person 
who had never been accused before, or against 
whom no formal charge was framed by, tho 
Magistrate. 

Mr. Sandel for the accused. 
PfiEAtt, J.—It appears that in 
this case, Tarueknath Mookerjee 
was, in consequence of some know¬ 
ledge or information obtained by 
the Magistrate, brought before the 
Magistrate under a warrant to an¬ 
swer a charge therein specified as 
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a ehaj’ge made under Sec. 200 of 
the Indian Penal Code. After 
taking evidence, the Magistrate 
was of opinion that that charge 
was not made out, and that the 
evidence did not justify his fram¬ 
ing any other charge against the 
accused. Accordingly he discharg¬ 
ed him from custody. 

The Judge, exercising the powers 
given to him by Sec. 296 of the new 
Criminal Procedure Code, has di¬ 
rected the Magistrate to commit' 
Tarueknatli Mookerjee for trial for 
forgery. I think that this order 
of the Judge is bad for two rea- j 

° i 

sons. 

In the first place, it is too vague 
and indefinite for the Magistrate 
to act upon. It should have spe¬ 
cified the document which the 
Judge considered to have been forg- 

o o 

cd ; otherwise I do not understand 
how the Magistrate, who in this 
matter will have to act in a minis¬ 
terial capacity only, can properly 
frame hi3 commitment upon any 
specific charge at all; and I must 
further say that haviug regard to 
the evidence which was before the 
Magistrate, and which has come 
up to us on this occasion, I cannot 
perceive in what way any charge 
of forgory of a document cau be 
made out at all. 

And, secondly, I think the order 
is ba$l> because it directs that Ta- 
rucknath Mookerjee be committed 
for trial for having committed.the 
offence of forgery, that being an 
offence of which he had not been in 


any form accused before the Magis¬ 
trate. The Section, ot that portion 
of the Seetion (296) which inappli¬ 
cable to the present matter, runs 
thus (< Provided that, in Session 
Cases, if a Court of Session or Ma¬ 
gistrate of the district considers 
that u complaint has been improper¬ 
ly dismissed, or that an accused 
person has been improperly dis¬ 
charged, by a Subordinate Court, 
such Court or Magistrate may di¬ 
rect the accused person to be com¬ 
mitted for trial,” I read this to 
mean, may be committed for trial 
upon that matter of which he has 
been, in the opinion of the Judge, 
wrongfully discharged by the Ma¬ 
gistrate ; in other words, commit¬ 
ted for trial for some offence with 
which he was substantially charged 
in the complaint, or which was spe¬ 
cified in the warrant, or which was 
framed as a formal charge by the 
Magistrate at the preliminary hear¬ 
ing. Unless the powers of the 
Judge under this section to commit 
for trial bo thus limited, it seems 
to mo that a very strange result 
would follow, namely, that a man 
might be committed by the Judge 
for trial of an offence of which he 
had never been accused, or never 
even heard a word, as indeed would 
have happened here, until he was 
apprehended under’ the Judge's; com¬ 
mitment. As the Criminal Proce¬ 
dure Code jseems to have been care¬ 
fully framed with, a view to provide 
that no one shall be committed for 
trial without having previously had. • 
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a fair opportunity of mooting the 
charge upon which he is to be com¬ 
mitted, I think this result I have 
mentioned can hardly have been 
contemplated by the Legislature; 
and I do not think the words when 
reasonably read with the context 
do give the Judge so extensive a 
power as that which is now sought 
for him. 

For these two reasons I think the 
order of the Judge'shonld be set aside. 


CALCUTTA HIGH COURT. 

The 30th April, 1873. . 

The Queen, vs. Kfteraj Mullah 

AND ANOTHER. 

Appeal from a Summary Trial — In¬ 
sufficient Evidence. 

On an appeal from a summary trial under 
Chap. XVJII. of Act X. of 1S72, if the evi¬ 
dence which came before tho J utlge, whatever 
its shape, was not sufficient to reasonably 
satisfy him that the prisoners had been right¬ 
ly convicted, he ought to have acquitted them* 
PifEAR, J.— It seems to us that 
the Judge treated the appeal before 
him more as if it were a special ap¬ 
peal than a regular appeal; and be¬ 
cause he did not find sufficient on 
the record to convince him that the 
Magistrate was entirely wrong, he 
therefore affirmed his decision. 

Bat tiro Judge was in the situa¬ 
tion of an Appellate Court in which 
the matter came .before him on re. 
gular appeal, and he ought to have 
judged as best he could from the 
materials put before him on the 
Magistrate’s written judgment* whe¬ 
ther or not, as a matter of fact, the 


prisoners had committed the offence 
of which they had been convicted.. 

On reading the Sessions Jtidge’s 
judgment, it seems pretty^ clear 
that he was unable even with the 
aid of the Magistrate's finding to 
form an independent judgment as 
to whether the prisoners had com¬ 
mitted the offence or not. That 
being so, it was I think his duty to 
j have acquitted them. If the evi¬ 
dence which came before him, what¬ 
ever its shape, was not sufficient to 
reasonably satisfy him that the pri¬ 
soners had been rightly convicted, 
he ought to have acquitted them. 
* ******** 
Conviction quashed. 

High Court’s power to' set aside the 
verdict of a Jury.—Act, X. of 1872, 
Secs. 2G8, 271, 287, and 288. 

On a trial by jury before a Ses¬ 
sions Judge, the jury returned a 
verdict of guilty. The Judge dis¬ 
agreed with the verdict, and sub¬ 
mitted the case to the High Court, 
Held that the High Court has 
power to set aside the verdict of the 
jury, and to direct an acquittal.— 
C. //. C-. 29 th and 80 th April' 1878. 
Kootijo Leth, XI., B. L. 11, p. 14. 

High, Court’s power to enhance 
punishment.—Act X. of 1872, 
Secs. 2 80 and 297. 

Jackson, J.—This Court is em¬ 
powered, both as a Court of Appeal 
and also as a Court of Revision, to 
enquire into the sufiieie'ucy of sen¬ 
tences passed by the inferior Courts, 
One contingency in which that 
power may bo exercised is when 
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Part III.— SHORT NOTES of civil rulings. 

Inheritance of widowed Daughters. 


Mb,. Justice Lotus S. Jackson 
(Glover, J. concurriug,)—-As to the 
exclusion of Amrifea (a widowed 
daughter) under tho Hindoo Law, 
there seems to be no ground for 
that, because although a widow at 
the time of her father’s death, still 
she could certainly, as the law now 
stands, remarry and have issue.— 
24 th February 1873 . Sreemutty 
Bemola, It., L. 0., p. 49 , 

If a peon of one district direotly servos sum. 
tnous on a defendant in another district, it 
is not such an irregularity as vitiates the 
whole proceedings and renders the decree and 
sale in execution thereof void—Act X. of 
1859, Secs. 47,56 and 58. —A sale cannot be 
invalidated because the decree in execution 
of which it was held was afterwards set 
aside. 

The Chief Justice. —It seems to 
me there is no reason for holding 
that att irregularity of this kind by 
which the party is not injured viti¬ 
ates the whole proceedings and 
renders the decree void and * * * * 
that the sale should also be treated 
as void.and as giving no title to the 
purchaser. 

Jackson, J.—I entirely concur 
in the view taken by the Chief 
Justus as to the meaning of the 
words in Sec. 66, ActX. of 1869, 
with reference to a summons 
being didy .served according to the 
provisions of that Act It seems 
to me that those wordsctearly jre 
fer to the mode in which i 
summons is to be served, and sot 


to the agency by which it is to be 
served, ' 

As far as I am aware, all the de¬ 
cided cases in this Court take tho 
clear position that * * * the sale, 
which has been held in execution of 
a decree either of the Civil or the 
Revenue Court, does not fall simply 
because the decree has been'after* 
wards set aside. 

Mitteh, J.—I have further to 
remark that the objection as to the 
validity of the decree does not affect 
the sale to the purchaser, * * * * and 
in that respect the case falls with¬ 
in the principle laid down in the 
case of* Jan Alt, versus Jan Ali 
Chowclry (1, B, L. R,, A. C, 56). 
In' that case a suit for arrears of 
rent had been brought against the 
plaintiff, and an exparie decree 
passed against him. While that 
decree was in force, the plaintiff's 
property was sold in execution, and 
purchased bond fide by one of the 
defendants. The decree was after¬ 
wards set aside onjlie application 
of the plaintiff under the provisions 
of Sec. 58, Act X. of 1859, upon the 
ground that he had been kept in 
ignorance of the proceedings insti¬ 
tuted against him by the fraud of 
the principal defendant. But, .not¬ 
withstanding, the reversal of the 
decree the Court refused'bh itt* 
ter fere'with the sale on the ground 
that, at the time when it was 
made, the decree was in full force. 
— Q; II. <7., %rdM*rck im, A.#, 
Mackintosh, 0, It, BtyFoi. lr 
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Weight to be attached to an unexecuted 
decree. 

When a decree is tendered in 
evidence, if it be not followed np 
by evidence that it had been exe¬ 
cuted, or that the defendant against 
whom it was obtained had paid the 
money and satisfied the decree, it 
would be quite worthless.—C. II C., 
{Couch, C. J. and Glover, J.) The 
2 ith April 1873, Bishen I'rokash 
Singh , XX., IF. R., p, 3. 

Bale in execution of a decree cannot be in* 
validated unices there be come fatal irregu¬ 
larity in tho mode in which the decree is ob¬ 
tained or has been prosecuted. 

Privy Council. —A sued, under 
Act X. of 1859, the widow.of Z, as 
widow of Z and guardian of Z’s son, 
for arrears of rent due by Z. lie 
obtained a decree in 1862 against 
the widow as Z’s representative, 
but it was declared that Z's son 
was not liable, on the ground that 
he had been adopted into another 
family; it having been alleged that 
Z's son was adopted by Z’s brother's 
widow, A regular suit was brought 
by A, and a # decreo was made de¬ 
claring that the adoption was in¬ 
valid as made by Z’s brother's 
widow without authority from her 
husband, and that Z having been 
the heir of Z's brother (according 
to Mithila law), Z's son was the 
heir to the whole property. Certain 
estates of Z were then, in 1867, 
put up for sale under Act XI, of 
1859, in execution of A's decree for 
rent, and A became the purchaser. 
Tho certificate stated that the sale 


was of the right and interest of 
the widow and*contained a distinct 
reference to the decree obtained by 
A in the regular suit. B, the hold¬ 
er of a prior decree for rent a^rinst 
Z, having failed to obtain execution 
against the same property, then 
sued A aud Z's son for a declaration 
that he was entitled to sell the pro¬ 
perty on the ground that it had 
come to Z’s son as Z's heir, and that 
only the interest of the widow (who 
had no interest) had been purchas¬ 
ed by A. Held by the Privy Council 
(reversing the decision of the Cal¬ 
cutta High Court) that A was en¬ 
titled to the property ; their Lord- 
ships being of opinion that there 
was no such irregularity in the pro¬ 
ceedings before the Collector and 
the sale which took place, which 
would justify them in setting aside 
the sale; the whole proceedings, in 
their opinion, amounted to this,— 
that the estate of Z was sold in ex¬ 
ecution of a decree for his debt, and 
that the interest of his widow (the 
registered proprietor and ostensible 
owner of the estate), and also the 
interest of his son, if he had any 
interest, was bound by that decree. 
They were of opinion that unless 
there be some fatal irregularity in 
the mode in which the decree of A 
was obtained or drawn, or some fa¬ 
tal irregularity in the mode in 
which that decree has , been prose¬ 
cuted, the sale of the estates having 
been regularly held could not be 
Set aside.— The 21# March 1872, 
Court of Wards, X,B,L, R,,p, 294. 
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Execution of Decree—Ho»<i yfafe#—Limi- 
tation Act XIV. of 1859, Sec. 20 (Act IX. of 
1871, Scb. 2, Cl. 167.) . 

Faivy Council.-— An execution- 
sale was stayed by consent for two 
mouths, and the execution-suit was 
. struck off the file. During such 
period the execution-creditor applied 
to the Court to restore his execu. 
tion-suit and to pay to him ceftain 
moneys in deposit in Court to the 
credit of the judgment-debtor in 
another suit, alleging that lie (the 
execution-creditor) had attached 
them; but it turned out that he 
had attached them in another suit. 
Held by the Privy Council (revers- 
inga judgment,of the Calcutta High 
Court), “ that these circumstances 
really affect only the bond fides of 
the proceeding. If their Lordships 
could infer from these facts that 
the petition was a colorable one, 
not really with a view to obtain 
the money , if they could come to 
that conclusion, in point of fact, the 
proceeding would not be one 
contemplated by the statute; but 
their Lordships cannot come to 
that conclusion.- It appears that 
the decree-holder really desired to 
obtain execution of this money, and 
the fair inference is that he had 
mistaken the suit in which ho 
Could apply ’for execution, ami 
having the attachment in another 
suit, he, by mistake, applied for 
.execution in the present one, in 
which he had not obtained the 
previous attachment which is ne¬ 
cessary to ground execution Xbcn, 


assuming it to be a bond fide pro¬ 
ceeding, which failed in consequence 
of that mistake, their lordships 
think that the original petition 
was a proceeding to enforce the 
judgment, and to have execution 
of it. * * * * Their Lordship^ 
do not consider that the faofc that 
it was in the end abortive, takes 
from it the character of a pro¬ 
ceeding to enforce the decree.”— 
(Vide 5, B. L. R., 611).— Appeal 
was allowed.--‘The 2nd May 1872, 
Hay Hkmput Singh Bog Bahadoor 
{Decree-holder, Appellant ,) XL, 
B. L. It, p. 23. 

Misdescription in the sale certificate of the 
rights oF a judgment-debtor—is not a ground 
for dismissing the suit of an auction-purchaser 
for possession. 

The sale-certificate having de¬ 
clared the sale of the rights of a 
particular party in the land of 
which the identity is not in dis¬ 
pute, the mere circumstance of 
the right thus transferred is called 
by mistake by one name instead 
of by another, nearly importing the 
same thing does not constitute a 
difficulty in the way of giving the 
purchaser possession of the land 
specially where the land is farther 
identified by the mention in* the 1 
sale-certificate of the jummah at 
which the judgment-debtor’s right 
whether talookee or otherwise/is 
really held.— C. It. C . (Jackson and 
Milter, J. J.)—The 6th match 1873, 
Sheik Kulumoodeen Dyrogah, //, 
Z, 11S?» . ■■ ', 
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Act XXV. of 1S61, Sec. 318.-Act XIV. 
of 1859, Sec. 15. 

An award under Sec. 818 of the 
Criminal Procedure Code (Act 
XXV. of 1861) is no bar to a pos¬ 
sessory action under Act 3£IV. of 
1859, Sec. 15.— C. H. C, (Kemp 
and Glover, J. J.) The 3rd May 
1873, XX., JK R , p. 12. 


Agreement to Bell property not iti poeaea- 
klon bat to be recovered by litigation.—Suit 
to enforce it, 

Pbivv Council. —The faet3 of 
the case may be summed up as 
follows:— 

An agreement was executed by 
A to B which contained “ as I (A) 
have not the means to institute a 
suit at my own expense, I have de¬ 
termined to sell you a moiety or 8 
annas share of the 12 annas 6 
gundas 2 cowries 2 krants of the 
above jote-jumma, being the share 
left by my maternal grandmother, 
to which I am entitled ; an 8 annas 
6hare of the talook aforesaid, and an 
8 annas share of the mesne profits 
during the period of dispossession; 
and having fixed the consideration 
for the same at Hs. 3,000, and re¬ 
ceived the purchase-money in cash, 
I sejl the same to yon, and execute 
this deed of sale. The said amount 
is deposited with Dvvarkanath La- 
hory, Imooktear, the agent on your 
behalf, and all the expenses of the 
suit for dispossession and my lodg¬ 
ing expenses shall be defrayed out 
of that sum. In the event of the 
suit being decided in my favour, 


we shall each of us take the costs, 
mesne profits, jote-jumma, and the 
talook in the shares mentioned 
above. We will both oH 3 insti¬ 
tute the said suit iu Court'is plain¬ 
tiffs, &c., &c." Nothing having 
been done under the agreement, A 
came to an amicable settlement 
with the party against whom he in¬ 
tended to bring the suit referred to 
in the agreement; whereupon B 
brought the present suit claiming 
possession of half of the property 
under the deed executed by A, to¬ 
gether with the mesne profits. 
The suit was dismissed both by 
the Zillah and the High Court. 
The Privy Council held that “ their 
Lordships were of opinion that it 
did not operate as a present trans¬ 
fer of the property, but as an agree- 
ment to transfer so much of it as 
might be recovered in a suit to be 
instituted to which both Joggessur 
(A) and the plaintiff were to be 
parties. 

This construction of the deed dis- 
poses of the case; for even if the 
plaintiff be entitled to complain of 
breach of contract by Joggessur( A), 
she cannot reeover under it posses¬ 
sion of the property agaiust Jogges- 
sur, a fortiori cannot she recover 
against Issur Chunder Dutt (the 
party whom A intended to sue), 
who was no party to the deed. It 
may be observed that, even if this 
were a suit for specific performance 
of the contract, or damages ter the 
breach of it, it would have been 
necessary for the plaintiff to have 
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alleged either performance of her 
part of the contract, which was the 
payment of Rs. 3,000 to Dwarka- 
nath Lahory, and such further sums 
as might have been necessary to the 
maintenance of the action, or at all 
events that she was ready and will¬ 
ing to perform this condition, but 
wa9 prevented by the wrongful 
act of the defendant. Ther£ are 
no such allegations, and if there 
had been, it does not appear that 
they would have been sustained by 
evidence, for the case set up on the 
part of the plaintiff was not the 
performance of this condition, but 
something very different, namely, 
the payment to the defendant him¬ 
self of this sum of money,—a state¬ 
ment which is disbelieved by the 
High Court, in which disbelief their 
Lordships concur.”— The appeal 
was dismissed.—The 3rd May 1872, 
Ranee Bkobosoondaree Dassea, A7., 
B. L. E., p . 36. 

Onus of proof iu a suit for rent by a share¬ 
holder lies on the plaintiff. 

When a plaintiff sues for a cer- 
tain Bhare of the rent which is alleg¬ 
ed to be due to him, and the defen¬ 
dant’s objection is that the plain¬ 
tiff’s share is less than what is 
claimed, it lies on the plaintiff in 
each a suit in support of the alle¬ 
gations which he made relative to 
his cause of action to prove the ex¬ 
tent of his share unless the defen¬ 
dant admits it to be that which the 
plaintiff alleges.— C. H. {Bkear, 
J.) The %Uh Match 1873. Sookntm 
Misser, //., L. p, 120, u : 


No suit lie* to set aside the order of the 
Magistrate under Sections 30?, 310 arid 311 
of Act XXV. of 1831 (Section 521 of Act 
X. of 1872.) 

A Magistrate issued an order un¬ 
der Section 808 of Act VIII. of I860 
calling upon A to remove his hut as 
being an obstruction to a public 
highway. A claimed a jury under 
Sec. 310, the majority of whom 
found that the Magistrate’s order 
was reasonable and proper. A re¬ 
fused to obey the order, and his 
hut was removed under Sec. 311, A 
sued the Magistrate for possession 
of the land and for damages, held 
that such suit would not lie,— 
C.H. C. {Couch C. J. and Kemp, J. ) 

•—7 he 1 Sth April 1873, Mechoa 
Chunder Sircar, XT., B, L. R. } p. 9. 


If a cause of action arise in the life-time 
of a pcrB in, no further time under Sec. 2 of 
Act XIV. of 1859 can be allowed to hie repre¬ 
sentative by reason of his previous legal 
disability. 

Plaintiff sued to recover certain 
moneys from defendant who had 
been appointed manager of property 
which plaintiff’s uncle had convey¬ 
ed to him by a will, and who had 
obtained a certificate under Act XL. 
of 1858. Among other things the 
snit related to a bond given by a 
person the amount whereof the de- 
fendanfc seems to have omitted to 
sue for and to realize. The suit 
was dismissed by the Lower J^p- 
peltate Court on the ground that a 
suit might be brought by the plain¬ 
tiff against the debtor himself as ho 
can do it within three years of his 
attaining majority iihder Section j. 
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Act XIV. of 1859. Held , that ag 
the cause of action in respect to 
the bond had arisen in the life¬ 
time of the testator, no further 
time would, under the proviso in 
Act XIV. of 1859, Section 2 be 
allowed to plaintiff by reason of his. 
previous legal disability.— C. li. C. 

(Jackson and Miller.) — 2^th April 
1873, Tar itch Chunder Sen, XX., 
W. R., p. 2. 

Applications for execution may serve to 
keep a decree alive although they may have 
been rejected by the High Court on account 
of defects and informalities. 

Although applications for execu¬ 
tion of a decree might have been 
rejected on account of defects and 
informalities, if the applicants had 
acted in good faith and not merely 
with a view to save time, there 
seems to be no reason why they 
should not be allowed to rely upon 
those applications in answer to the 
pica of limitation raised against 
them by the judgment-debtors. 
That the decree-holders seriously 
intended to enforce the decree is 
fully borne out by their conduct. 
They caused notices to be served j 
upon the judgment-debtors in the 
mode prescribed by law, and we 
further find that th6y persistently 
maintained their right to proceed 
with the execution until the final 
rejection of their applications by 
the High Court. In the absence 
of any evidence to the contrary, 
the only inference which can be 
reasonably drawn from these cir¬ 
cumstances is, that the proceed- 
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ings in question were bond fide , and 
therefore sufficient to bar the opera¬ 
tion of the law of limitation. # 

The learned Judge further »ays, 
that the present application also is 
defective in as much as it docs not 
state specifically, the amount of 
costs and interest due under the de¬ 
cree. -We do not think however 
that those defects are sufficient to 
warrant the final rejection of the 
application.— V. TI. C. {Mitier, J. 
and Jackson , J). The 21th March 
1873, Poor no Chunder Mookerjee, 
lI.,I.O.,p. 123. 

Suit against Law-Agent—Meaning of the 
word “ Contract” in Section C, Act XI. of 
1865—Sympathy of a Court. 

Case. —In a suit to recover the 
balance, unaccounted for, of plain¬ 
tiffs money in the hands of defen¬ 
dant who had been employed as a 
law-agent on a salary to conduct 
and look after plaintiffs law suits, 
and to receive and disburse moneys 
connected with such law suits, it 
was held that the case might bo 
brought under the terms “claim 
for money due under a contract” 
(ActXI. of 1865, Sec. 6) ; that-the 
word f< contract” is not restricted to 
express contracts, but refers also to 
implied contracts ; and that there¬ 
fore under Act XXIII. of 1861, Sec. 
27, a special appeal would not lie, 
(Jackson, J.) Assuming the conces¬ 
sions made on both parties, it ap¬ 
pears that the defendant was the 
servant of the plaintiff/ and in con¬ 
sideration of the wages he received 
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he was bound to attend to his mas* 
tor's interests, and to disburse the 
moneys which ho received from his 
master according to that master’s 
direction* that is, it seems to us* 
to account for such moneys and to 
make good any balance that might 
remain in his hands. It is also 
possible to include this claim un¬ 
der the term “ damage”, because 
the plaintiff might. claim the 
amount for which he brought this 
suit as damages by reason of the 
wrong done by the defendant in 
not acting fully up to his instruc¬ 
tions. At any rate, the suit might 
be brought under the terms <f claim 
for money due under a contract.” 

That being so, it seems that we 
have no power to entertain this 
appeal and disturb the judgment 
of the Lower Appellate Court, 
however erroneous or unreasonable 
it might appear. But we think it 
right to add one word as to the 
reasons for which we think the 
plaintiff in this case is not entitled 
to the sympathy of the Court. The 
defendant was employed as his law- 
agent, This implies the possession 
by defendant of certain qualifica¬ 
tions, knowledge of law, habits of 
business and trustworthiness, and 
it appears that within the course 
of eighteen months money belong¬ 
ing to the plantiff to the amount of 
Its 2,300 passed through the bands 
of the defendant, and for this com¬ 
bined position of trust and compe¬ 
tency* the defendant was supposed 
tobe Remunerated by the salary of 


Rs 2. per mensem. If iu this state 
of things the plaintiff with his eyes 
open voluntarily runs the risk of 
placing money in the hands of the 
defendant without taking security 
from him, or otherwise assuring 
himself of his honesty, he can hard¬ 
ly expect the Court to feel much for 
him when the defendant is found 
to betray his trust,— C. H. C. 
(Jackson and Mitter , J. J.)—The 
2Uh April 1878, Joogul Kishore 
lloy, XX., W. R,p. 4. 


Limitation with respect to decrees and 
orders affirmed by the Privy Council. 

Where the Privy Council decree 
or order has not been barred by 
lapse of time, it was held that u the 
Privy Council order affirming the 
previous decrees must comprehend 
and embrace those decrees”, as " it 
is somewhat incorrect to speak of 
executing those decrees as separate 
decree*, for they fall to be executed 
with the execution of the Privy 
Council order ; in other words, the 
judgment-creditor is unquestion¬ 
ably entitled in executing the decree 
or order of tbo Privy Council to 
get the benefit of the decrees or 
orders which that Privy Council 
decretal order affirmed. It would 
be almost absurd if it were other¬ 
wise. 

The proceedings which are had 
in the High Court for the*purpose 
of getting the Privy Council order 
sent down to the LowerCoutt for 
execution must be taken as bond, 
Jide efforts to enforce and carry. 
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into effect the Privy Council order. 
It is not necessary to enquire whe¬ 
ther those proceedings were actual¬ 
ly necessary or not .—Calcutta High 
Court ( P/tear , J. and Ainslie, J.) 
1st April 1873, Leithbridgc, II ., 
L. 0. 3 p. 124. 

A party made defendant in the coarse of a 
Buit—Enhauoement or Ejectment. 

A suit was brought against A 
to eject him from a land, on the 
allegation that he had been sorved 
with a notice of enhancement on the 
ground that he was holding that 
piece of land in excess of what he 

Jv 

paid rent for; that he had agreed to 
pay such enhanced rent, bat had 
not paid it. A in answer stated 
that not he but B was in occupation 
of the land, and he prayed that B 
might be made a defendant in the 
suit, which was done. Both the 
Lower Courts held B liable to eject¬ 
ment and to pay compensation. 
The High Court held, that under 
the circumstances of the case, at 
any rate the plaintiff might have 
known that B was in possession of 
the land, and yet he brings the suit 
on the deliberate statement that A 
was in possession of the land and 
bad made default.' How under 
these, circumstances B could be 
affected by any notice on A to pay 
enhanced rent, or be made liable to 
be ejected, copnot be understood. 
He being the tenant on the land 
was entitled to the usual notice be¬ 
fore he could be evicted or his rent 
enhanced by a decree of the Court, 


but we do not see how in a suijt 
against A in the midst of the agri¬ 
cultural Bengalee year he could be 
made liable to pay three time^the 
rent he paid before or in default 
be ejected. Held, that the suit 
against B must fail, and consider¬ 
ing the circumstances of the case 
from which one can hardly help 
thinking that the suit brought 
against A was fraudulently brought 
with knowledge that B was the te¬ 
nant, the Court below should have 
dismissed the whole suit.— Q. H. C. 
(Jackson and Mitter, J. I.) 19 th 
March 1873, Menazoodin Goledar , 
XIX., W. R, P 347. 


No separate suit lies for invalidating a sale 
held, during the minority of the plaintiff, in 
execution of a decree (against his father) 
barred by limitation. 

In a suit for possession and de¬ 
claration of title in respect of pro¬ 
perty claimed by plaintiff under a 
will from his father, which property 
had been sold in execution of a 
decree, plaintiff's ground of action 
was that execution had been frau¬ 
dulently taken out, during his mi¬ 
nority, of a decree barred by limi¬ 
tation. Held that the question 
ought to# have been raised in the 
Court executing the decree, and not 
ip a separate suit; the latter course 
being contrary to Act XXIII. of 
1861, Sec. 11.— a H. C r {Jackson 
and Mitter, J , J.) The 24M April 
1873, Kajabui Ali Chm>dry, XX. t 
V, R, p, ft, : * 
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It would not, have been intend¬ 
ed that the lessee while resist¬ 
ing lawful ejectment, should be 
allowed to create property upon the 
laud for which his lessor would 
have to pay. This ground of appeal 
in my judgment fails, and I think 
that the appeal must be dismissed 
with costs. 

PRIVY COUNCIL. 

The 2:lrd January, 1873. 

Nawab Syub Allkb Sin#, 
terms 

Mussammut Amaneb Begum. 

Appeal from the High Court, 

N. IV . P. 

Admission of receipt of considera¬ 
tion-money before the Registering 
officer—Subsequent denial — Onus 
Trobandi. 

Where there ti an admission of receipt of 
consideration-money made before the regis¬ 
tering officer, ami that admission is recorded 
under Act XX. of 1868, the presumption is 
in favor of the truth of such a public declar¬ 
ation,' reiju.riug cog sut .iu,j convincing 
evidence to rebut it Although such au 
admission is not c,>nclu-ive, yet it ought to 
affoid a strong preiumplion of truth and 
throw upon him who makes it, and after¬ 
wards comes to impeach such an acknow¬ 
ledgment, the burden of satisfying the Court, 
by strong and cogent evidence, that it was 
under seme circumstances of mistake 
or errfcr. , 

Although the acknowledgment of receipt 
of consideration money iu a deed of sale it 
written with the rest of the deed and obvi¬ 
ously, before payment is received, yet it 
may Amount to au admission after die deed 
is banded over. , * * ; , 

This wm » suit brought by the 


respondent Must-ammut Amance 
Begum, against the Nawab Syud 
Aliee Shah, to recover a sum of 
Rs. 13,000 as the balance of the 
purchasc-mpnny which she alleges 
was due to her upon a.sale made 
by her to the Nawab of a decree 
which she had obtained Iu the 
Courts in India. Her statement 
is that the price which was agreed 
to be paid by the Nawab for the 
decree was Ks. 14,000; that she 
received Rs. 1,000 only of that 
amount, and that the remainder 
was left in the hands of the Nawab. 
She uot only denies the payment 
in fact, but she sets up an affirma¬ 
tive ease. She sai s that a note ■ 
under the seal of the Nawab was 
given to her for Rs. 13,000, which 
was to be paid off when the muta¬ 
tion of names took place. There¬ 
fore, her case is that the considera¬ 
tion-money was not paid, but a 
rooqua giveu for it, payable when 
the mutation of names took place. 
Now, although, iu a genet^l way, 
it may bo said that, the proof of the 
paymeut of the consideration lies 
upon the party who, asserts the 
payment, their Lordships think 
that in this case the onus of proof 
was sliilted aud thrown upon the 
respondent in consequence of the 
acknowledgments she had made p£ 
the receipt of the whole purchase# 
money. Their Lordships think it 
is impossible to say that all thofee 
acknowledgments are. merely for¬ 
mal; some of them : : wet» to bav$ 
been regular admissions nude in ft 
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formal way of the receipt of the 
money, and which were intended 
to he and were acted upon. 

The daed of sale bears date on 
the let of February 1868. It con¬ 
tains the agreement to sell the half 
of the decree, that half being stated 
to be Rs. 16,956, and it contains 
an acknowledgment of the payment 
of the whole consideration. Now 
it is to be observed that this ac¬ 
knowledgment may, after the deed 
has been delivered over or regis¬ 
tered, amount to an admission of 
the payment; although at the time 
when it was written, payment ob- 
viously was not made, for it is 
written in with the rest of the deed, 
and the deed was clearly written 
and executed by the respondent 
before the money was paid. How¬ 
ever, that is perfectly consistent 
with its afterwards becoming an 
acknowledgment of the payment 
of the money, because, although 
the money was not paid at the time 
the ddfed was written, and whilst 
the deed remained in the hands of 
the respondent or of her agent, 
it was of course inoperative for any 
purpose, it may be inferred that the 
deed would not have been handed 
over until the money was paid j 
but undoubtedly it would seem 
from the Observations of the Subor¬ 
dinate Judge and the Judges of the 
lligh Court that it is not unusual 
that such deeds should bo handed 
over, although the consideration- 
money be not paid. v "' 

■ But tile acknowledgment of the 


payment of tbe wjiole purchase 
money does not rest upon the deed 
of sale ; on the contrary, jt here are 
two subsequent aeknowl|dg tt,en ts 
which appear to their Lordships to 
be entitled to greater consideration 
and weight. The deed was regis¬ 
tered on the 17 th February, a fort¬ 
night after its date, and at the 
time of the registration, Abdool 
Hurneed, who was the agent of the 
respondent, and her son-in-law, 
made an admission, which is re¬ 
corded, that the whole considera¬ 
tion-money was received “ in cash, 
in a lump.” It appears that that 
admission is one which, if made, the 
Indian liagistration Act of IS66 
requires the Registrar to record. 
The 65th section of that Act, 
which relates to the procedure on 
admitting the registration, enacts 
that" on every document admitted 
to registration there should be en¬ 
dorsed from time to time the follow¬ 
ing particulars and amongst the 
particnlars is this : u Any payment 
of money or delivery of goods made 
in the presence of the registering 
officer in reference to the execution 
of the document, and any admission 
of receipt of consideration made in 
his presence in reference to such 
execution.” Thus the Legislature 
has thought it desirable that the 
public register should contain a 
record of any payment that taken 
place in the presence of the regis¬ 
tering officer, and of any admission 
of payment made in his presence in 
reference to such execution, and 
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requites him to record it. The ac¬ 
knowledgment was made and re¬ 
corded in pursuance of this Act, 
and . the, presumption ought to be 
in favor of the truth of such a pub¬ 
lic declaration, requiring cogent 
and convincing evidence to rebut it. 

Their Lordships do not say that 
au admission so made is conclusive, 
but still it ought to afford a strong 
presumption of truth, and throw 
upon him who makes it, when he 
comes to impeach such an ac¬ 
knowledgment, the burden of satis¬ 
fying the Court, by strong and 
cogent evidence, that it was made 
under some circumstances of mis¬ 
take or error. Nothing ot the 
kind appears here, and one does 
not see why the admission should 
have been made in this case unless 
it were true, .because it was not 
necessary for the purpose of the 
registration, the Act only requiring 
that, if the admission be made, it 

shall be recorded. 

But the evidence of acknowledg¬ 
ment does not stop there. A fur¬ 
ther act was necessary to perfect 
the title of the appellant, namely, 
the mutation of names in the Court 
yvhioh had given the decree, and 
accordingly, on the 3rd of March, 
a petition was presented to that 
Court by Abdool Hu meed, which 
aga'n contains an acknowledgment 
of the payment. That petition 
states the sale of the 4ccree,and 
contains an allegation that the 
Mussamtnut had received the: eon 
eideraUoa-money from >be pnr- 


chaser, who had became the proprie¬ 
tor of her half share, and upon that 
petition her name was expuuged 
and that of the purchaser of the 
decree recorded in her place. There 
seemed to be again no necessity for 
making this acknowledgment, for 
the name might have been changed, 
for anything which appears, with¬ 
out* such a statement, but it is 
made, and that so late as the 3rd 
of March, more than two months 
after the transaction. 

It seems, therefore, to their 
Lordships that the onus was thrown 
upon the respondent to prove that 
the money was not paid. She sets 
up that this rooqna was given, and 
that the money was to he paid 
when the mutation of names took 
place, and was not paid. Then 
her case is that in the following 
October the Nawab came to her 
Moulvie and asked him for the 
note, as if he was going to pay ft 
off, and having obtained possession 
of it, said a I cannot pay it until 
you come to Meerut ” and when 
the Moulvie went to Meerut he 
refused to pay at all. That, no 
doubt, would he a gross fraud on 
the part of the Nawab, but fraud 
is not to be presumed, and must 
be proved by satisfactory evidence. 
The evidence is of the most meagre 
description. The witnesses who 
speak to the Nawah having thus 
obtained possession of the note do 
not say that any remonstrance or 
any objection was. made at the 
time. They simply fay that he so 
V 2 
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obtained the note, and then paid, 
" come to Meerut, and it shall be 
paid/' 

The Nawab, who was examined 
as a wit ness, was asked no questions 
upon the subject in cross-examina¬ 
tion, It seems to their Lordships 
that the Judge of first instance 
came to the right conclusion in 
finding that ho could not give cre¬ 
dit to the story of the noto Then, 
if credit cannot be given to that 
transaction, it seems to their Lord- 
ships that none can be given to the 
rest of the case of the respondent. 
She has set up au affirmative case 
which is entirely untrue ; and when 
that bus been done, there is the 
strongest inference that the faet 
of payment which that affirmative 
case was intended to relute is a 
fact which, but for tho attempted 
refutation, she knew would be es¬ 
tablished against her by the evi¬ 
dence upon the other side. When 
we come to the evidence of the fact 
of payment, witnesses are called 
on both sides, and observations may 
be made on all of them. They 
were connected with the parties on 
the one side or on the other, and 
if the ease rested on their testi¬ 
mony, it would be very difficult 
to say which set of witnesses should 
be credited; but after the admis¬ 
sions which have been made, sup¬ 
posing their Lordships were left in 
doubt upon that evidence, they 
could not find for the respondent. 

It is not unimportant to observe 
•that the Nawab, who is a gentle¬ 


man of rank, went into the witness 

box on this occasion, and gave bis 

testimony, and* of coursg offered 

himself for cross-examination. 

Their Lordships have often said 

that it would be verv desirable if 

•/ 

native gentlemen would do, that 
more frequently, because presump¬ 
tions are necessarily made against 
them, if when parties in a Court of 
Justice, and facts arc in dispute 
the knowledge of which must rest 
with them, they will not present 
themselves to the Court to state 
their own evidence and knowledge 
of those facts. Presumptions are 
necessaiily made against persons 
who will not subject themselves 
to examination when a primO. facie 
case is made against them, and 
when by their own evidence they 
might have answered it. However, 
in this ease, the Nawab certainly 
did present himself as a witness, 
and he has stated in the most dis¬ 
tinct manner that the money was 
paid. 

Upon the evidence, therefore, as 
it stands at present, their Lord- 
ships think that the respondent 
has entirely failed to show that the 
acknowledgments of her agents arc 
untrue, and that the money was 
left unpaid. The Subordinate Judge 
seemed to have felt some d<mbt as 
to his * having got at the troth of 
the transaction. He doubted whe¬ 
ther it was a real transaction stick 
as the documents represent; but if 
it were not, still the respondent 
would not be entitled to recover 
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the its. 13,000. If the transaction 
was not a real one, then of course, 
it never could hftVA been intended 
that the Rs. 13,000 should be paid, 
but after all that is a mere suspi¬ 
cion ; botb pities were content to 
treat the transaction os a real one, 
and Courts of Justice cannot act 
upon suspicion when botb parties 
come before them so treating it. 
They mUst then regard the evi¬ 
dence which is brought forward ou 
either side according to the rules 
which usually guide the Courts in 
the consideration of issues and the 
evidence brought to support them. 

The Judges of the High Court 
have scarcely pone at all into the 
consideiation of the evidence, but, 
treating ihe evidence on botb sides 
as doubtful, they have drawn an 
inference from an agreement that 
was subsequently made between the 
parties,—an inference so strongly 
in favor of the respondent that they 
think they can rest their judgment 
upon it, and reverse that of the 
Subordinate Judge, Their Lord* 
ships, upon looking at that docu¬ 
ment, cannot say that in one aspect 
such an inference may not be made; 
but on the other hand, inferences 
may be made from it which support 
the ease of the appellant, No 
doubt 1 it is a document which can¬ 
not altogether be accounted for. 
It seems that In the original deed 
of sale there had been a clause to 
the effect that if the decretal trioney 
was not realized, the property of 
the respondent should bo liable to 


make good the consideration for 
the sale,to tbeNawab. It is stated 
that that clause was struck out at 
the execution of the deed by the 
Moulvies of the parties from some 
misunderstanding, or from the Tact 
of one having over-reached the 
other; but undoubtedly it appears 
to have been struck out by consent, 
for botb Moulvies signed tlie me¬ 
morandum i»i the margin that that 
was so. After the registration and 
the mutation of names had taken 
place, a fresh agreement was signed 
by the respondent on the 1st of 
April, the object of which is said 
to have been to restore the clause 
which had been so struck out. 
Apparently in words the clause 
goes further, for it seems to make 
her property liable, not merely for 
the consideration-money, but For 
whole amount of the decree. How¬ 
ever, in a subsequent proceeding, 
both parties appear to have treated 
this agreement as only restoring 
the original clause and making her 
property liable for the consideration, 
money. The High Court dwelt a 
good deal upon the agreement its a 
new and increased liability that she 
took upon herself, and as there was 
no consideration for her incurring 
it, their inference is that she did It 
in order to obtain payment pf ffela 
money. If the clause i* literally 
taken, it would be no doubt 
unwise agreement, beeausesbe Was 
undertaking a much %tger liabi- 
lity; and fts, IdjOOQ was an in¬ 
adequate considerafciohfof wbatabe - 
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was doing. But if it really was 
her intention in signing it to get 
the Rs. 13,000, the question imme¬ 
diately occurs why did not she ob¬ 
tain it? She had this document 
in her own hands, and if the Nawab 
was reluctant to pay this money, 
she might have said “ Well, I will 
give you this agreement. 1 want 
the Rs. 13,000. I will give you 
this agreement if you will pay me.” 
But this was not done. Therefore, 
it seem9 that no strong inference 
can arise in her favor from the 
circumstance of her having made 
it; and, on the other side, the 
appellant says :—“ If the money 
had been unpaid, why was not 
some refereuce made in this agree¬ 
ment to the fact that it was un¬ 
paid ?” From the omission to do 
so it is inferred on his part that 
the money was not really due at 
that time, otherwise some mention 
of it would have been made in this 
fresh document drawn up long after 
the time when, according to the 
statement of the respondent, the 
money ought to have been paid. 

It is also not unworthy of obser¬ 
vation that from the time when it 
is said this money ought, according 
to the respondent's own case, to have 
been paid, namely in March, it is 
not pretended that any demand 
was made for it until October, 
although we must assume that the 
respondent was a needy woman. 

Upon the whole, therefore, their 
Lordships think there was not 
sufficient ground for disturbing the 


first judgment of the Subordinate 
Judge, and they will humbly &d« 
vise Her Majesty to aljpw this 
appeal, to reverse the decision of 
the High Court, and, in lieu there¬ 
of, to order that then appeal to the 
High Court be dismissed and the 
judgment of the Subordinate Judge 
be affirmed, and that the costs, if 
any, paid by the appellant to the 
respondent in the Court below 
should bo repaid. Their Lordships 
in this case say nothing about the 
costs of this appeal, as they under¬ 
stood that the suit was prosecuted 
below as a pauper suit. 

PRIVY COUNCIL. 

The 2 ind May, 1873. 

Ranee Shoiinomovee, 
versus 

Watson and Co, 

Appeal from, the Calcutta High 
Court. 

Suit for possession—if plaintiff can¬ 
not prove his title, defendant's title 
need not be seen. 

Id a suit for ejectment, the plaintiff must 
recover upon the strength of his own title 
and not upon the weakness of that of his ad¬ 
versary- It is immaterial in snch a case to 
consider whether the land is the property of 
the defendants or not, because unless it la 
proved to be the property of the plaintiff, be 
is not ©y titled to torn them out. 

If ever there was a clear case, 
this is one which falls within that 
description. The suit is brought 
to recover 15,000 beegahs of ohur 
land to the east of ChUmaree Para. 
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It is claimed'by the plaintiff as 
part of a khas mehal purchased by 
her from the Government of Ben¬ 
gal on the 16th January 1864. 

The defendants are in possession 
of the land, |jpd were found by the 
Magistrate in a proceeding under 
the Code of Criminal Procedure to 
be in possession. The plaintiff 
seeks to turn them out. The suit 
is in the nature of an ejectment 
suit, and the plaintiff must recover 
upon the strength of her own title, 
and not upon the weakness of that 
of her adversary. It is immaterial, 
therefore, in this case to consider 
whether the land is the property 
of the defendants or not, because 
whether it is their property or not, 
unless it is proved to bo the pro¬ 
perty of the plaintiff, she is not 
entitled to turn them out; nor is 
it necessary to consider whether it 
ever was the" property of Govern¬ 
ment or not, because unless the 
plaintiff can make out that, being 
the property of the Government, 
the Government conveyed it to 
Her, she is not entitled to recover. 
The question depends upon what 
was sold by Government, and 
what was bought by the plaintiff 
******* The plaintiff has 
made out no title to the land which 
she has claimed. 

Appeal disallowed, 


PRIVY COUNCIL. 

The 28M March, 1873. . 

Rajau Pikthee Singh, . 
venue ,, 

Ranke Raj Kowek. 

Appeal from the High Courts 
N. W. P, ' 

Hindoo Widow not residing in her 
husband’s house — Maintenance. 

A Hindoo widow does not forfeit her right 
to ptoperty or maintenance by reason of her 
leaving her husband's house unless she leaves 
for the purpose of uncliasfity, or for any 
other improper purpose. 

In this case their Lordships are 
of opinion that there was no direc¬ 
tion by the husband's will which 
rendered it necessary for the widow 
to reside in her husband's house. 
The case of a widow is very dif¬ 
ferent from the case of a wife. 
A wife of course eannot leave her 
husband’s house when she chooses, 
and require him to provide roaiu- 
teuance for her elsewhere ; but the 
case of a widow is different. All 
that is required of her is that she is 
not to leave her husband's house 
for improper or unchaste purposes, 
and she is eutitled to retain her 
maintenance unless she is guilty of 
unchastity or other disreputable 
practices after she leaves that re¬ 
sidence. 

The ease was tried by a Subor¬ 
dinate Judge, in this in»tance,Who 
was a Hindoo, and therefore must 
be acquainted with the habits, 
usages, and religion of Hindoos; 
and he thought that th6 widow haw 
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iny tall the hubbaud’s house, wu 
still entitled to her maintenance, 
and be awarded her the sum o 
150 rupees a month with a sum o 
money calculated at that rate for 
the years during which she had 
not been allowed maintenance, The 
case was appealed to the High 
Court, and that Court thought 
that, having regard to the amount 
of the husband’s property, the 
widow was entitled to a larger 
sum and they awarded her main¬ 
tenance at the rate of 200 rupees a 
month Their Lordships do not 
think it neeessary to disturb that 
decision. The amount of mainte¬ 
nance, it is stated in the Vvavastha 
197 in Sliama Churn’s book, should 
be fixed with reference to the pro¬ 
prietor's estate. Now in this ease 
the deceased husband left property 
to the extent of two lakhs, or 
20,0007. a year. It does not appear to 
their Lordships to be excessive 
even though he left four widows, 
that each of those widows should 
have at the rate of 200 rupees 
a month, equal to 210 1. a year. 
Looking 1 to the state in which a 
widow is bound to live and the 
religious duties which she is called 
upon to perform, it does not appear 
to their lordships,’having reference 
to the property of the deceased 
husband, that this widow Ought to 
receive a less sum than that which 
has been awarded to her by the 
High Court, namely, £*. 200 a 
month. 

, *- \ 

Borne question was nfraetaas 


the rigtit of the widow to recover 
past arrears. A case was cited 
from the Madras High Court, in 
which arrears were awalttad. In 
the case also iu which Sir Lawrence 
Peel gave that elaborate judg¬ 
ment ***** ai%ars of main¬ 
tenance were awarded to the widow 
as well as a decree in her favor 
with regard to future payments. 

Under these circumstances 
their Lordships are of opinion that 
the decision of the High Court is 
correct, and they will therefore, 
humbly recommend Her Majesty 
that that decree be affirmed with 
the costs of this appeal. 

PRIVY COUNCIL. 

The 29/A May, 1873. 

Khajah Gouhuii A LI Khan, vs, 
Khajah Ahmed Khan. 

Appeal from the late Suddcr De- 
wanny Adawlut of Calcutta, 
Mahomedan Law-Evidence of fit. 
vorce—The Judge who hears the 
witnesses is the best person to 
judge of the credit to be given to 
them. 

Although writing in not necessary to the 
legal validity of a divorce uuder M ahotnedah 
aw, yet whore a divorce takes place between 
persons of rank and projwjrt/; add where 
uluable rights depend upon the marriage 
lid are affected by the divorce, tkv partite 
for their own security would be expected to 
have some document which should afford 
satisfactory evidence of what they had done. 

Jbo Judge who hears the witnesses Is 
sally the best person, and very often tbe 
nly person, who can judgeofthe predit to 
be given to them, because its not paly hears 
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what they have to say bat he observes the 
manner In which they say it, He is also 
much more conversant with the general 
position of the persons who corns before him 
than any Court of Appeal can be. 

This is an appeal in a suit origi¬ 
nally broughf in the Civil Court 
of the City of Patna by the pre¬ 
sent appellant, Kliajah Oouhur Ali 
Khan, who was the nephew anti 
one of the heirs of Mahomed 
Ibrahim Khan. 

The suit was brought by him as 
one of the heirs, together with a 
lady Fatimutoonissa, who was the 
mother of Mahomed Ibrahim 
Khan, against Khudijah Begum, 
who claimed to he the widow of 
the deceased Mahomed Ibrahim 
Khan. After his death she, claim¬ 
ing as his widow, obtained, in a 
summary suit brought in the Civil 
Court at Patna, possession of one- 
fourth of his property, under the 
provisions of Regulation XIX. of 
1841. It appears that there was 
an appeal in that summary suit to 
the Sudder Court, which affirmed 
the order. 

The present suit was brought in 
regular form to set aside those 
summary orders and to obtain pos¬ 
session of the one-fourth of the pro¬ 
perty which Khudijah Begum had 
retained under them, upon the 
allegation that she had "been di¬ 
vorced by Ibrahim Khan* and the 
only question raised which it is 
now necessary for their Lordships 
to consider is Whether Khudijah 
Begum was divorced or not. It 
was alleged by the mother and the l 


nephew tlnit a divorce Had taken 

plade in the yeir 18t5. The Judge 

of the Civil Coiirt of Patna decided 

in favor of the claim of the widow. 

There was an appeal to the Sudder, 

Dewanny Adawlut, but ti6 decision 

was given by that Court upon the 

present issue. It appears that in 

a former suit, where the legitimacy 

of Kbajah Gouhur Ali Khan, as 
1 0 

the nephew of Mahomed Ibrahim 
Khan, was in issue, a decision had 
been given against his beiug the 
legitimate nephew ; and the Sudder 
Dewanny Adawlut, on the appeal to 
them iu this suit, affirmed the 
decision of the Judge of the Civil 
Court of Patna, not upon the 
ground upon which he had decided 
but on the ground that the appel¬ 
lant had not proved himself to be 
the legitimate nephew. 

The case, therefore, comes before 
their Lordships substantially oii 
appeal from the decision of the 
Civil Court Judge. The question 
is entirely one of fact, and their 
Lordships are unable to come to 
the conclusion that the Judge of 
the Civil Court of Patna was wronsr 
in holding that the divorce was 
not proved,- The claimant was 
the wife of Mahomed Ibrahipi 
Khan. She had been married a 
considerable number of years tp 
him, but undoubtedly there had 
been a separation as early is thd 
year 1827, and in that year suits 
had been brought both by the hus¬ 
band and the wife. The husband 
brought a suit in the nature of a' 
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6uit for restoration of marital rights 
against the wife; and she brought 
a suit against him to recover her 
dower, or so much of her dower as 
was prompt j and in both these 
suits, which were continued about 
live years in the Courts, decrees 
were given for the plaintiffs; one 
in the year 1831, and the other in 
the following year, 1832 ; that is, 
the husband obtained‘a decree for 
the restitution of conjugal rights, 
and the wife obtained a decreo for 
the share of her dower which was 
prompt. It seems that from 1832 
clown to 1815, no steps were taken 
to enforce the decrees on either 
side. There is no evidence as to 
the terms upon which the husband 
and wife were living in that enter- 
vai of time, but it would seem that 
they were living apart. 

In July 1855both parties present- 
ed petitions in their respective suits, 
praying that satisfaction might 
be entered upon the decrees The 
petitions alleged that they had 
compromised the suits, and desired 
to abondon any rights that they 
might respectively have under 
their decrees. Those petitions 
clearly indicate that, up to that 
time, no divorce had taken place. 
Although there had been a separa¬ 
tion, although these decrees had 
been obtained and the parties had 
lived separately, yetuo dissolution 
of the marriage by divorce had at 
that time taken place. Indeed, it 
is not contended on thep&rtof the 
appellant that a divorce bad then 


been effected, but it is said that a 
short time afterwards Mahomed 
Ibrahim Khan went to the house 
of his wife, and that i^jere was a 
formal divorce or the commence¬ 
ment of a formal •divorce ; that 
words of divorce were there spoken 
by him and assented to by her, 
and that this formal divorce was 
repeated oil two other occasions, at 
intervals of a month between such 
formal act. 

The question is, whether their 
Lordships can rely upon the evi¬ 
dence of the witnesses who say 
that such a transaction took place. 
The same witnesses who were 
called to prove the divorce assert 
that, shortly after-' this alleged 
divorce, Khudijah iiegum married 
a Mahomedan of wealth and rank 
of the name of Mahomed Hossein, 
and lived with him openly in the 
city of Patna.. The plaintiff asserts 
not only the divorce, but the second 
marriage,—that the second marriage 
took place in the life-time of Maho¬ 
med Ibrahim Khan, and shortly 
after the divorce. 

Now, it is to be observed iu the 
first place, that there is no writing 
whatever produced to prove that 
the divorce took place, or to cor¬ 
roborate the statement of the wit¬ 
nesses. It is quite trde that wait¬ 
ing is not necessary to the legal 
validity of a divorce^ under Maho¬ 
medan law, but where a divorce 
takes place, as in, this case*' 1 between 
persons of rank and property) and 
where valuable rights depend upon 
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the marriage and are alfoeted by 
the divorce, one would certainly 
expect that the parties, for their 
own security, Would have had 
some document which should afford 
satisfactory evidence of whht they 
had done. In the enit for restitu¬ 
tion of conjugal rights, Mahomed 
lhraliim Khan himself spoke of the 
necessity of such a document wbeu 
the wife , alleged that he had he. 
fore that suit divorced her, which 
shows that in his contemplation (al¬ 
though ho was wrong in supposing 
that it was necessary) it might be 
expected that amongst persons in 
his position such a document would 
have been executed, however, there 

is no such document; there is 

<* 

no writing whatever referring to 
the divorce, and therefore the case 
depends entirely upon the credit to 
be given to the witnesses who say 
that they wero present during the 
transaction, and who also say that 
they were present at the second 
marriage. Of course, if the second 
marriage during the life-time of 
Mahomed Ibrahim Khan had been 
satisfactorily proved, it would of 
itself have been cogent evidence 
of the fact of the divorce, but that 
marriage is even less satisfactorily 


Patna heard: these witnesses. They 
were aU examined in his presence, 
and it is impossible not to consider 
that the Judge- who bears dhe wit¬ 
nesses is really the best person/and 
very -often the only person* who 
can judge of the credit to be given 
to them,, because he not only hears 
what they have to say, hut he 
observes the manner iii which they 
say it. He is also much more Con¬ 
versant with the general position 
of the persons who come before him 
than .any Court of Appeal can be. 
What says of the witnesses is that 
their depositions are unworthy of 
any credit. He further says that; 
with the exception of one or two, 
the whole were illiterate and low 
people, and they certainly seem to 
be, so. 

Then, on which side is the balance 
of probabilities ? The case on the 
part of the appellant is that this 
lady, in the life-time of her first 
jhusband, married and lived with 
Mahomed Ilossein in the city of 
Patna, and one or two of the wit¬ 
nesses, when asked how they knew 
it, say that it was impossible for a 
man of the. rank and wealth of 
Mahomed Hossein to be married 
without, the people m the city of 


proved than the divorce itself. The 
witnesses * who deposed;, to,., both 
transactions being tlia same, the 
divorce derives no substantial 
co^rmation, from,: the, eyidsjooe 

quent marriage. ; 

the Jqdge of the Civil Court, of 


it certainly seems a mostjfigri 
probable circumstance thatMahe- 
mod Hoseein, a gentlema^ 
tion; iu Patna, should have allowed 
his wife to come forward in the 
Court of Patna nnd cl&im a share 
of the estate of Mahomed Ibrahim 
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Khan, upon tbe assumption that) 
she was the lawful wife down to 
the time of his death. That is, 
in their* Lordships' view, a very 
strong improbability. 

Then, with regard to dower; if 
she had been divorced she would 
have been entitled to her dower, 
not only to the prompt dower but 
to the whole of it; but she neither 
sufed for her dower, nor is there any 
arrangement satisfactorily proved 
with regard to her remission of 
it. 

One or two witnesses say that 
she did, behind the curtain, use the 
words that she had remitted the 
dower, but only one or two of the 
witnesses venture to say that, and 
it does seem incredible that, if she 
was entitled to a large dower, she 
should have given it up without 
the husband obtaining from her 
some writing or other authentic 
evidence of her having so released 
it, particularly as she had once be¬ 
fore sued for the prompt dower and 
had obtained a decree and that suit 
was very formally compromised 
by the petition to. which reference 
has already been made. 

There is an improbability refer¬ 
red -to by the Judge of the Civil 
Court with regard to the cere¬ 
mony, alleged to have taken place 
on tbe second marriage. ' It ap¬ 
pears that tbe lady was of the 
Soonee school, and Mahomed Hos- 
sein of the Sheeah, and tbe Judge 
says wbat appears to be well found¬ 
ed, viz., that the ceremony Would 


usually be according to the 1 school 
to' which the husband belonged. 
In this case it was tbe other way. 
That is an improbability,; and it 
may be that these witnesses, who, 
many of them, were ignorant per¬ 
sons, were not aware, when they gave 
their evidence, that it would be 
open to the observation that it was 
an improbable story they told. 

It is to be observed that, accord¬ 
ing to some witnesses, the CaZee 
was present at the second marriage. 
If this be true, tbe Cazee should 
have been called as a witness; but ho 
was not examined, nor his absence 
accounted for. 

Their Lordships think it unneces¬ 
sary to go at any detail into the 
evidence. They see no reason for 
coming to a'different conclusion 
from that at which the Judge of 
the Civil Court at Patna has ar¬ 
rived, and they do not feci justified, 
in saying that he is wrong when 
he has recorded that the witnesses 
who came before him were, in his 
opinion, unworthy of credit. If 
they are unworthy of credit, as the 
whole case depends upon their 
testimony, and the ohus is upon 
the plaintiff to prove the divorco 
which he alleges, the case necessa¬ 
rily fails. 

Although, in, their Lordships 
view, the decree of the Judder 
Court ought to be ^firmed, 
opinion proceeds upon the grpuud 
on which the Civil Judge of-Patna 
dismissed the suit, and* not upon 
that on which the Sudder Court 
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affirmed his decision, The affirm¬ 
ance of thedecreo wilt not, there- 
fore, prejudice, the status of the 
appellant; ft# ihenephew of Maho¬ 
med Ibrahim Khan. 

Their Lordships will humbly ad¬ 
vise Her Majesty to affirm the 
judgment of the Sudder Dewanny 
Adawlut,. which is the judgment 
appealed from, and to dismiss this 
appeal with costs. 


PRIVY COUNCIL. 

The VUh December, 1872. 

Bum AND OTHERS, 
versus 

Arbutunot and Co. 

Appeal from the Calcutta High 
Court. 

Repudiating the conduct of Agents. 

Agents are only bound to act to the beat 
of their judgment and to ime proper care and 
fcklll id executing what they are ordered to 
do i and their action cannot be repudiated 
unless they are shown to have been guilty of 

This is a suit brought by Messrs. 
Arbuthnofc and Company, who arc 
merchants and agents at .Madras, 
against Mr. Betts and hi* partners, 
whAare indigo’planters in Bengal. 
Thesuit is brought to recover the 
price of certain indigo Seed which 
Me&srs;i Arbiit&not and Company 
purchased as agents for 1 Mr; Betts 
and his partners, under instructions 
received front themi In one of-the 
eatliestlcttbtofroiA Messrs. Arbht&i 
not ahd Company, they siy *4*' 
“ At the request of Mr, Hcrklots, 


of Coonopr” fMr;Hcrklota wae.a 
friend; of;Me. Battaf -^ute vsHto to 
inform 1 you; ihrtiJndigo seed of this 
year’sgrowth is nowavailabfe here, 
and that supplies will Cointiftoe fey 
come i« for the. heat two or three 
months. The present price is Rsi 
6-4 to 6*8 per mftund, bht fhe de^ 
mand is so great that we evpectto 
see shortly a considerable rise. If 
you send us an order, ure will en¬ 
deavour to execute it to the best of 
your interests.” It appears that, 
at first, Mr. HerklofcS inquired of 
Messrs. Arbuthriot aud Coxhpany 
whether they could buy 2,000 
maunds, which was a much larger 
quantity than the defendants want¬ 
ed to sow in the following October. 
The probability is that when Mr. 
Betts instructed Messrs. Arbutbuot 
and Company to purchase, they 
were purchasing upon speculation, 
intending to pay the price of the 
seed out of the money to be obtain¬ 
ed by re-selling it. There is no 
doubt that the defendants weVe not 
prepared to pay for the seed, and 
it was unlikely that they would be 
buying seed in February to sow id 
October, wheh they had hot the 
means to pay for it. Mr. Betts, 
by a letter of the 18th February* 
instructed Messrs. Arbutbnpt aiid. 
Company to purchase for him i t Q®0 
maunds upon the most favorable 
terms. He says, u best fresh i&di- 
ofo seedbut he sent thCm a tele- 
gram, afterwards, ihstruCtlrig them 
to buy, not the M beSt^ aS request- . 
ed in the letter, hub" fresh, good," 
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According to the evidence of Mr 
Betts himself, wbat be instructed 
Messrs. Arbuthnofc and Company 
to purchase was, " one. thousand 
mnuads iudigo seed, fresh, good, 
on most favorable terms,” Having 
received a letter of the 25th Fe¬ 
bruary, informing him that Messrs. 
Arbuthnot and Compauy had pur¬ 
chased at the rate of 10 rupees per 
maund, Mr. Betts writes on the 
6th March, the following letter 
“Yesterday I despatched a tele, 
gram to you to the effect that the 
seed I ordered must be fresh and 
good.” That “ yesterday” was the 
5th of March. He had received 
Messrs. Arbuthnot and Company’s 
letter on the 2nd, stating that they 
had actually purchased. Then why 
should he immediately send off a 
telegram to say that he hoped the 
seed would be fresh and good ? 
He had instructed Messrs. Arbuth¬ 
not and Company to buy fresh and 
good i why should he suppose that 
they had not bought fresh and 
good? And yet he thinks it 
necessary, on the 5th of March, 
to send a telegram to them to say 
that the seed which he ordered 
must be fresh and, good,, os be 
needs it for bis October sowings. 

“ And I now beg to advise you 
that if the seed is not of this des- 
cription,”—^vby should be suppose 
that it was not of that description ? 
—“that is, fresh, and such as I 
sent you an order for, you must be 
aware that it would be ruinous to 
sow it. Pray,, therefore, kindly; 


exercise your , judgment in this 
matter.” How were they to exer¬ 
cise their judgment ? They were 
instructed to purchase, Vmd they 
bad purchased. Mr. , Blits must 
have supposed that they had pur¬ 
chased according to their instruc¬ 
tions, and he must have known 
that if they had not purchased 
according to their instructions or 
used due diligence in carrying out 
his order, he was not bound to 
take it. There was, therefore, no 
necessity to write that letter if the 
transaction really was such as Mr, 
Betts would have it supposed. It 
appears that when Mr. Betts found 
that the price had risen from Rs, 
6-4 to 10 he was anxious to get 
out of his contract. It is clear 
that he was not able to pay. He 
afterwards asks Messrs. Schoene 
and Company whether they can 
sell the indigo for him, and when 
they tell him that Madras indigo 
is not saleable in Bengal, then, for 
the second time, he asks for a 
sample. He had originally asked 
for a sample \ but Messrs. Arbuth¬ 
not and Company had informed 
him that the indigo bad been Sent 
to Messrs. Thomas, and Company 
as his agents, and that they would 
give Mm. a sample. He was satis- , 
fied with that answer, and did not. 
ask again for a eample untjlhe was 
nformed by Messrs. Scboeneand ; 
Company that they could not sail 
ho indigo |or»Jnm to advantage ; 
then he asks, for a sample, and a 
sample is given to him, aud then. 
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he commences hi# experiments to 
see if the seed will germinate. 

Three of the lodges of the High 
Coart have found that 'Messrs. 
Arbuthnot and Company properly 
discharged their duty as agents. 
Messrs. Arbuthnot and Company, 
although they did state in their 
plaint that they were acting as 
sellers, were really only agents for 
Mr. Betts. Having purchased in 
Madras they had paid or would 
have to pay tho person from whom 
they purchased ; they were, there¬ 
fore, in the nature of sellers, 
although they were really only del 
credere agents. It was necessary 
for Mr. Betts, before he could re¬ 
pudiate what his agents had done 
for him and refuse to take the 
indigo and to pay for it, to show 
affirmatively thatMessrs. Arbuthnot 
and Company had been guilty of 


agents in purchasing what they 
Were ordered to purchase, ri*& good, 
fresh indigo seed, , 

Now, did Mr. Betts prove that 
Messrs. Arbuthnot and Company 
had not fairly and property .feint¬ 
ed his order ?' It appears to ttyjir 
Lordships that .there is nO evidepOo 
to that effect, and they agree with 
the views which the learned Judges 
of tho Court below havetaken that 
Messrs. Arbuthnot and Company 
did fairly and properly execute the 
order. Tho Chief Justice says— 
“ Looking at the evidence, I can 
see no reason for distrusting the 
plaintiffs'case, and thinking that 
they did not perform that which 
they undertook to do for the de¬ 
fendants, namely; to purchase 
good, fresh seed.” Mr. Justice 
Louis S. Jackson says —■** I have 
no doubt that Messrs. Arbuthnot 


negligence in executing the order a nd Company, as agents of the 
which he. had given them. He defendant, honestly fulfilled the 
deals with the sample when he gets commission intrusted to them, and 


it by sowing it and testing it. 
Whether that test was or was not 
a good one it is not necessary to 
inquire, for Messrs, Arbuthnot and 
.Company, when they were buying 
indigo seed at Madras in a rising 
market, under an order to purchase 
on the most favorable terms, coaid 
•not lift VO experimented by sowing 
a sample of-the seed and waiting 
eight or. ten days before they pur- 
chased to see whether it would 
germinate. They were.ontybouad 

and to, use proper care andekUias 


that tho plaintiffs are entitled to 
recover tho whole of the amount 
they claim in this suit,” with the 
exception of a small amount for 
excess. The learned Judge of the 
first Court did not try the ease 
upon the evidence. He decided 
against the plaintiff on the gtemfid 
of variance. That ground, #$1, 
very properly, been given up to-day, 
and has been admitted that the 
Judge ought not to have dismissed 
the plaintiffs' claim upon the ground 
of the variance. - There were three 
Judges of the High Court, and 
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they were unanimous in coming to 
the conclusion that Messrs. Ar- 
bulhnot ami Company did properly 
and honestly fulfil the commission 
which had been intrusted to them. 

Their Lordships, therefore, see 
no reason for interfering with the 
judgment of the Court below, and 
they therefore will humbly advise 
Her Majesty that the decision of the 
liiyh Court be affirmed with costs. 

PRIVY COUNCIL. 

The 21 st January, 38751. 
Maharajah Juogernath Sahee, 

AND ANOTHER, 

versus 

Mussummat Ahead Kowar and 

OTHERS. 

Appeal from the Calcutta High 

Court . 

Burden of proof in a suit for re¬ 
sumption-of possession. 

In a suit to resume possession of lend, the 
plaintiff alleged that the same was granted 
os a jogecr tenure to a certain ryot and his 
lineal descendants, and that the ryot’s des¬ 
cendant had foiled. Held, that it was ne¬ 
cessary for the plaintiff to prove the grant 
which he alleged in his plaint; that then 
the onus of proof might have been shifted 
upen tbe defendants,* and tbat.as- the plaintiff 
failed to prove the very foundation of his 
case, tit ynjt unnecessary to determine whe¬ 
ther or not tbdgrantee’s descendants failed, 
or on whom tip harden , of proof lay with 
respect to that ime predetermine the truth 
or falsehood of the defendant’s plea. 

This was a suifc bfbftght by tho 
plaintiff to recover possession of 
certain lands upon the ground that 


those lauds wqge granted by an 
ancestor of his to one Pryag Roy 
to be held in jageer temgre, that is, 
to Pryag Roy, and bis^ineal des¬ 
cendants, that Pryag Roy’s lineal 
descendant had failed, aud therefore 
the plaintiff was entitled to resume 
possession, 

A good deal has been said on the 
subject of the burden of proof in 
this case. It is manifest that the 
plaintiff could not, by merely alleg¬ 
ing that a graut had been made 
and that that grant had failed, en¬ 
title himself to a decree: some 
burden of proof must rest upon 
him : and the only real question is, 
what amount of proof could ho 
reasonably expected from him, so 
as to shift the burden of proof upon 
the defendants. Their Lordships 
are clearly of opinion that it Was 
necessary for him to prove the 
grant which he alleged in his plaint, 
without which the plaint would 
have shown no cause of action, 
namely, a grant to Pryag Roy i 
for on whomsoever the burden of 
proof may lie with respect to the 
subsequent part of the ease, whe¬ 
ther it lies on tlie plaintiff to prove 
that the descendants of Pryag Roy 
had failed, or upon the defendant 
to prove that they etilHived^ it is 
necessary to ascertain to whom the 
grant was made, in order to deter¬ 
mine the subsequent Question to 
be tried, namely, whose desceU* 
dants have or have not failed. 

It appears by the plaintiffs Own 
showing that this tenure was orfcat- 
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ed in the proper add usual manner, 

namely, by a postal* and kubooleut, 

which' Wdutd be presumed to be in 
the possession of the defendants,— 
the kubooleut being also an origi¬ 
nal document, whereby the grantee 
acknowledges the grant, and that 
he holds upon the terms of the 
grant v this would be in the posses¬ 
sion of the ancestors of the plain¬ 
tiff, and would be expected to be 
found among his muniments of 
title. The plaintiff alleges that 
such a kubooleut did exist, but he 
has failed to give any proof of it 
whatever. He has not produced 
the kubooleut; he- has not given 
seco nda ry evidence of it; he has 
not even laid the foundation for 
giving secondary evidence, if be 
had secondary evidence of it in his 
possession. He does not call any 
body who has the custody of his 
muniments of title, or who is ac¬ 
quainted with them or with their 
place' of custody, for tbe purpose of 
showing that search has been made, 
and,that ho such kubooleut has been 
fpuhd. Indeed, it is not in¬ 
consistent with the plaintiff's case 
that such a kiibooleufc or some 


proceedings %atj ‘Jbe. Qhtjoopgoe 

Was convicted and sentenced to jjgy 

prisonthent until he should deliver 
them up, but it is not shown that 
that sentence was ever executed, or 
if executed to any extent whether 
it had or had not the effect pi in¬ 
ducing the Canoongoe to give up 
all or any of the records- But it 
would appear from this proceeding, 
that, at all events, according to the 
plaintiff's showing, the kubooleut 
was iu existence at no very, distant 
time, namely, in the year 1842; and 
it appears to their iordships that 
there would be, or ought to he, no 

very great difficulty in proving that 
such a kubooleut did then exist, 
and that it was one of th$ docu¬ 
ments which were abstracted by 
the Canoongoe (if, indeed, it were 
so abstraeted);^ecause in these cri¬ 
minal proceedings no lees than three 
witnesses were called, who gave a 
o-enera! description oftbe documents 
said to be abstracted, thopghthey 
do not, indeed, specifyihi$. None 
of these witnesses are now,called, 
nor is any explanation given oftheir 
not being called. It is not shmyto 
whether they are dead or absent, nr 
whether it is impossibl 0 to <$ll„ 

*“ who 


po 

him in ”1842 against hie then uv \ ., 

Canoongoe, wherein he complained togiveevidence. ; 

ttid tim Canbongoe had abstracted Under these cireum_stancQs there 

jcU. It' appears S an ent,* Mart aT proot of 
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kubooleut. No evidence cither 
primary or secondary is given of 
it, nor indeed, as before observed, 
has even the foundation been laid 
for giving secondary evidence. 

But it has been contended on 
the part of the plaintiff that tho 
absence of this proof may be sup¬ 
plied by other evidence in the case. 
It is said that the nature of the 
tenure is proved by the admissions 
of the defendants, and so far their 
Lordships are disposed to agree 
with the Counsel for tire plaintiff. 
But then it is further alleged that 
It has been shown that Pryag Roy 
was the first person in possession 
of this property under the grant. 
And if it had appeared that Pryag 
Roy was in fact the first jageer in 
possession of this property,- and 
that it had descended from Pryag 
Roy through father and eon to the 
last owner, Deo Persaud, then it 
might have been that some evi¬ 
dence was given of the nature of 
the tenure and of the person to 
whom it was granted, indepen¬ 
dently of the kublooleut, so as to 
shift the proof upon the defen¬ 
dants ; but their Lordships are of 
opinion that it is not proved that 
Pryag Roy was the person origi¬ 
nally ili possession, and that, there¬ 
fore, tho absence of the kubooleut 
is not supplied by evidence of the 
description referred to, 

That being go, ih their Lordships’ 
opinion; the plaintiff has alto¬ 
gether failed to prove the very 
foundation of his case, namely, the 


grant to Pryag Roy; and therefore 
it becomes unnecessary to consider 
the questions which would ,Jave 
arisen if he had given this proof. 
It becomes unnecessary to deter¬ 
mine whether or not the descen¬ 
dants of Pryag Roy have failed, or 
on whom the burden of proof lies 
with respect to this issue. It is 
unnecessary to determine whether 
or not the defendants have shown 
that the grant was, as they allege, 
made to Anand Roy, nor to deter¬ 
mine the truth or falsehood of tho 
charge of forgery which has been 
preferred against them. If indeed 
the plaintiff had given any evidence 
whatever whereby he brought him¬ 
self into Court, then the conduct 
of the defendants might have been 
material, for in such a case proof 
of the fraud and forgery on their 
part might have assisted the plain¬ 
tiff’s proof $ but until the plaintiff 
has given evidence sufficient to 
bring himself into Court, all the 
subsequent questions become im¬ 
material and unnecessary to be in¬ 
quired into. This their Lordships 
understand to have been substantial¬ 
ly the view of the High Court, who 
declined to go into these question^. 

For thesis reasons their Lordships 
are of opinion that the plaintiff h&? 
failed to prove his case, and that 
the judgment of theSigh Court 
is right; and ,th$y will humbly ad¬ 
vise Her Majesty that the judg¬ 
ment of the High Court be kffimt-i 
ed, and, this appeal disimissed, 
with costs. 



THE 1450AL COMPANION. 


Ridings. 89 


Civil, 

~ PRIVY COUNCIL. 

Tie m May> 1873. 
MahabaNEB BaoJoSootoi'RY Dkgba, 

r i v i . ' ,i 

versus 

Kanbm Luchmee Koonwarkk 

AND OTHERS. 

Appeal from the Calcutta High 
Court. 

Religious Endowment—’Alienation. 

When an endowment is merely nominal, 
and indications [of personal appropriation 
and exercise of proprietary right are found, 
a sale of the property ia valid under the 
Hindoo Law. 

If a man merely purchases property in the 
name of his own idol, whom no one except 
himself has the power or right to worship, 
the property is no* the property of the idol, 
hot the property of the person who pur. 
chased it. 

This suit was commenced on the 
11th November 1367. It was 
brought by Moharajah Gobimla 
Nath Hoy, who was the grandson 
and heir, through adoption, of 
Moharajah Ram Nath, alias Biswa- 
natb Roy. 

The suit is against Ranee Luch- 
mee K-oonwarec and others. It was 
brought by the plaintiff as the 
Bheb*at of the idol Shyamsoonder 
Thakoor, to recover ft certain Ze- 
mlndarec in Zillah Bnjshabyc, 
^bich he contends, was improperly 
^sg^d ah^ sold by his gntud- 
mothW Knstomonee, 

, the widowof RiswAnftfch Iky. 

.The two important questions m 
this case are, first, whether the 
property was endowed for a reli¬ 


gious purpose \ and in tte, nex,t 
place, whether. the suit is barred 
by limitation. : . - . 

With reference to the endow¬ 
ment, if; appears that, on the lftfc 
of Joistce laOG, about the -year 
1799, the Zemindary was s6ld for 
arrears of Government revenue. It 
was purchased for Rs, 5,(l05,and tho 
name of the purchaser was. entered 
as Shyamsoonder Thakoor, that is 
the idol, u by the pen of ftugboo- 
nath Nundee.” It docs not appear 
who Rughoonath Nnndee was, but 
he merely signed,on behalf of the 
idol as the purchaser. Where the 
Rs. 5,005 came from docs not. very 
clearly' appear, but there eon he no 
doubt from the whole of the case 
that the money was supplied by 
the Moharajah Biswanatb.' 

On the 18U* August 1802,-there 
was a bill of sale executed by Bro- 
jokisbore Sliaha, said to be a pur¬ 
chaser of the Zemindary, in f av< H’ 
of Rughoonath Nundee, but how 
Brojokishore Shaba got the proper¬ 
ty docs nyt appear. How the, idol, 
who had purchased at the auction, 
transferred his property,- or, by 
whom the property was transferred, 
on behalf of the idpl, does not ap¬ 
pear; bat it appears that Brojo- 
kishoro Shaba re-conveycd or con¬ 
veyed the property to R nghoon,atb 
Nundee as’the gomastah. Rusbbo?* 
nath Nundee is described^! do-not 
know whether it is very matfiriftl) 
merely as the gomastah of the idol, 

Whereas the Moharajah is described 

as shebaet. , Whether there is any. 

' - >* i f - 
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material distinction between a go- 
mastah and a shebaet, I am not 
aware, nor is it, I think, very im¬ 
portant, Now the bill of sale 
says r ‘ In the course of business 
by Brojokishore Shaha, son of" &o., 
ft in favor of Rughoonath Nundee 
^gomastah of the most worshipful 
Shyamsoonder,” that is, the idol. 
u Having failed to clear and pre¬ 
pare, and pay the Government 
revenue of our purchased Zemin- 
dary Pergunuak Soojanuggur Sir- 
kar Bhuggo Korat, within Chakla 
Bhadorea, the sudder land revenue 
of which said pergunnah, as per 
allotment, is recorded at Rs. 4,742 
—4 annas—14 gundas; and where¬ 
as there is no possibility of our 
doing so next year, we do of our 
own will and accord, in full posses¬ 
sion • of our reason and senses, in 
health of body, and without com¬ 
pulsion, sell to you," that is, to 
Rughoonath Nundee, the " per¬ 
gunnah aforesaid, for a full con si- 
deration, of Rs 5,901." Where 
that money came from docs not 
appear, but there is no doubt that 
it was the money of the Moharajah. 
A certificate of that sale was put 
in evidence, which does not carry 
the case any farther, and the deed 
wad registered. 

On the 24th of Choitro 1211. a 
deed was executed by Rughoonath 
Nundee, conveying the property to 
the idol and the Moharajah ehebeat. 
He says :-»•** This deed of agree¬ 
ment is executed in the course of 
■ business. Being appointed in the 


office of gomastah/’-^-there he calls 
himself, again (t gomastah"-— u on 
the part of the idol, I have pur¬ 
chased in the name of tkf god per¬ 
gunnah Soojanuggur, fro^i Tikhum 
Roy and Brojokishore, I having 
myself caused the bill of sale to be 
executed, my name is recorded in 
the bill of sale, certificate of sale, 
and bill of mutation of names as 
gomastak on the part of the god. 
And I now present the bill of sale, 
See., under the hand of the Roy and 
Shaha before you, to enable you to 
present a petition to have the said 
pergunnah entered as a Zemindary 
in the name of the god and your 
own name recorded, as the shebaet 
thereof; ^nd I accordingly agree 
and write this to the intent that 
you may have the names of the 
Hoy and Shaha struck off from the 
Collectorate in respect of the said 
pergunnah, and have ydur own in¬ 
serted iu the office as a Zemindary 
in the name of the god, and your¬ 
self as the shebaet thereof.” Thgt 

document was also registered, and 
therefore any body could have di g- 
covered that the deed had been 
executed. 

But the question is Whether there is 
any evidence of an endowment pro¬ 
perly so-called. Now what lathe 
evidence of an endowment ? * This 
was dearly not*an endowMit fbr 
tho benefit'of the pubfe The idol 
was not setup forthe benefit ofthe 
public Worship. There are no priests 
appointed, no Brabmuns who have 
any legal interest whatever in tho 
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fund. It i* not like a temple en¬ 
dowed for the support afBrahmutis, 
for the purpose of performing re¬ 
ligious service fbr the benefit of 
any Hindoo who mightplease to 
go there. It is simply an idol set 

up by the Maharajah, apparently in 
his own house, and for what pur* 
pdse? Why, for his own worship. 
We constantly have suits claimiug 
certain turns of worship hut here 
there is no turn or right of worship 
established. There is nothing stated 
in any way to show that the Mo- 
harajah intended that the idol 
should be kept up for the benefit 
of his heirs in perpetuity ; and be¬ 
fore it can be established that lands 
have been endowed in perpetuity, 
so that they can never be sold and 
must be tied up in perpetuity, some 
clear evidence of an endowment 
must be given. What are the ob¬ 
jects of the endowment ? None of 
thp essentials of an endowment are 
stated. The Moha rajah appears 
to have purchased the property in 
the name of the idol, and that is 
all. Then he deals with the funds 
of the idol as if it were his own 
property. There is no evidence at 
all of any of the essentials of an 
endowment in favor of the idol. 

Xu the, case of Mdhatab Cbund 
* and anottyithe 5th Volume of 
the Sudder Dewanuy Adawlut Re¬ 
ports, 268, which was a very simi¬ 
lar case, it was held, that when an 
endowment is merely nominal, and 
indications of personal appropria¬ 
tion and exercise of proprietary 


right are found, a sale of the pro- 
porty is valid under the fimdeo 

taw. . ■' '* 

It appears, therefore, to ; their 

Lordships, upon the authority of 
that Case, and upon the principle of 
endowments, that this was not an 
endowment by the Maharajah in 
perpetuity for the benefit of the idol, 
so as to establish that the property 
so conveyed to the idol tote to be 
property of the idol for ever and 
that nobody could alienate, it* 
Suppose the Mobarajah had esta* 
Wished the idol in his house, would 
any body pretend that he could 
uot sell his house? Well, then, 
what would become of the idol’s 
temple in the house ? He could 
sell the house, notwithstanding he 
had put au idot there; ahd what 
would become of the idol itself ? 
Here there was no endowment, no 
priest, no public, no one legally 
interested in the worship of this 
idol, except the Maharajah himself, 
aud nothing to show that the 
Moharajah intended to establish it 
for the benefit of bis sons or heirs, 
or any body else, in perpetuity. ' 

If there was not an endowment, 
the case appear* to be very clear. 
The Mohafajah having purchase^ 
the property in the, name of the 
idol, mortgaged it to Komnl Lo- 
chun Nundee for a sum of Be. 
3E,000. Komul Lochun, not Having 
been repaid, took steps to fhwbloso 
the estate, and the period of fore¬ 
closure was about to elapse when, 
tho Rajah having died, aud having 
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appointed Lis widow, Kristomonee, 
the manager and owner of the 
property, she came in and made an 
arrangement with Kamul Lochun 
to extend the period; and she 
afterwards borrowed f'rofn Rajahs 
Woodmunt Singh and Janokeram 
' Singh Rs. 40,400, with which 
Komui Lochun was paid off. The 
conditional sale was to pay off a 
debt due from, her husband to 
Komui Lochun. Now, as a widow, 
she was entitled to alienate the 
property for the purpose of paying 
and discharging her husband's 
debts. After that the period for 
the repayment of the money to 
Woodmunt Singh and Janokeram 
Singh having elapsed, they fore¬ 
closed the estate against the widow 
Kristomonee, and brought a suit 
and recovered possession of the 
land, and were pub into possession 
47 years before the commencement 
of this suit. 

The , defendants claim under 
Rajahs Woodmunt Singh and 
Janokeram Singh. Rajah Janoke¬ 
ram Singh died, leaving Rajah 
Woodmunt Singh his heir; and 
the whole property then became 
established in him. He died, leav¬ 
ing two sops, and the sons con¬ 
veyed the, property to the defen¬ 
dants. Jfe is,,unnecessary, however, 
to enter intp.the, title of the de¬ 
fendants. 

The question (Sjhusthe plaintiff 
any right to.recoverifcfcis,property ? 
The widow made a valid sale of 
it; and/ even without, the statute 


of limitations, the defendants are 
entitled to it. 

The Courts below have both,held 
that there was no actual endow¬ 
ment. The Principal Sud^erAmeen 
(although possibly all his reasons 
may not be correct) says;—“It is 
simply this, that the grandfather 
of the deceased purchased the pro¬ 
perty claimed in the name of the 
idol.” Then he held that there 
was not an endowment, and that 
the property was tho private pro¬ 
perty of the grandfather. The 
High Court sayNo evidence 
has been given to show that there 
ever was any formal dedication of 
the property to the idol. It is a 
mero purchase in the name of the 
idol. From the time of the pur¬ 
chase of the property, Rajah Bis- 
wanath Roy appears to have dealt 
with it as his own.” 

Iu the case of Gossain r& Gos- 
sain,* 6, Moore's Indiau Appeals, it 
was held that if a Hindoo purchase 
property iu the name of his sou, 
the property is not vested iu the 
sou, but remaius vested in the fa¬ 
ther who purchased; and so with 
regard to an idol. If a man mere¬ 
ly purchases property in the name 
of his own idol, whom no one ex¬ 
cept himself has the power or right 
to worship, the propefty is not the 
property of the idol, bufltheproperty 
of the person who purchased it,,Th.e 
High Court say :—" From the time 
of the purchase of the property, 
Rajah Biswanath Boy appears to 

M, W. R., P. C., m. \ 
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have dealt with it ashiso.wn,' In 


1802 it was conveyed or mortgaged 
to oneBheekumBoy,. and in 1812 it 
was mortgaged apparently for: the 
RajaVs purposes. There is no proof 
that either the first or the second 
mortgage was executed in any way 
for the purposes of the Worship of 
the id,ol, or for the performance of 
any trust connected with it. For all 
that appears the^money was raised 
for the private purposes of the Ra¬ 
jah. No evidence has been given 
to show that the revenue of the 
property was oxpended for the pur¬ 
poses of the idol, and the pleader 
for the appellant, when arguing 
the ease before us, was not pre* 
pared to <ro into evidence upon that 
point. We do not mean to resb 
otir decision of the case on that 
point. But we may observe that 
we do not see any reason to doubt 
the correctness of the decision of 
the Principal Sudder Amcen that 
there was no real endowment.” 

Now both the Courts below have 
found that there was no real en¬ 
dowment; and their Lordships en¬ 
tirely concur in that finding. There 
was, : therefore, nothing to deprive 
the purchase* of the power of 
alienation. 

necessary to ad- 
vSrt'\tg |he Question 6t limitation. 
Id* this case years have elapsed 

since those under whom the de¬ 
fendants claim purchased the pro¬ 
perty bond-fide, under tixo belief 
that the foreclosure in favor ‘of 
Rajahs Woodmunt Singh and Ja- 


nokeram Singh was a valid title 
in those parties,.and thejt purchased 
the .property for a .valuable consi¬ 
deration. The property has been 
out of the possession of tbe Mofidc 
rajah's family for upwards of forty- 
seven years, and limit atiohiseleat- 
ly a bar to the suit, ' fc? 

Under these circumstances their 
Lordship will humbly advise Her 
Majesty to affirm the decision of 
the High Court with the costs of 
this appeal. 

PRIVY COUNCIL, 

The 24 th January, 187,8. 

SOORASOONDUIIEE DABBA AND 
ANOTHER, V9 t GOLAM AtT. 

Appeal from the Calcutta.High 
Court. 

- Suit for Enhancement of Sent — 
Middlemen . 

4 , 

An intermediate tenant cannot ho assessed 
according to the rent paid by ryots. A suit 
seeking to make the intermediate tenant 
liable to pay according to rates paid by 
ryots ought necessarily ha dismissed. 

If the plaintiff be not entitled to a decree 
for enhancement, he cannot also claim to 
have in that suit a decree at the rates ad¬ 
mitted by the tenant. 

The appellants are the executors 
and representatives of Gopal Lull , 
-Thakoor deceased, who was the 
plaintiff iitftha suit below. ■ " V ^ ; 

. The appeal is from a demsiOir of 
a Division Bench of the Htgh 
Court : in Bengal,*overruling a 
decision given in. fa^or of the.plain¬ 
tiff by the Deputy Collector of. 
"Madareepore, ZiUah Backergungo, 
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The suit was brought on the 12th 
July 1866, to recover the sum of 
Its. 5,120 for arrears of rent for 
the year 1272, in pursuance of a 
notice of enhancement served under 
the provisions of Section 18* Act 
X. of 1859, together with interest 
thereon, amounting altogether to 
the sum of Rs. 5,618-13-10 with 
costs and future interest. 

The grounds of enhancement re¬ 
lied upon by # the plaintiff were, 1st, 
that the value of the produce and 
the productive powers of the laud 
had increased otherwise than by 
the agency or at the expense of the 
defendant; and, 2ndly, that the 
quantity of land held by the defen¬ 
dant was greater than the quantity 
for which rent had been previously 
paid by him. 

The excess as regards the quan¬ 
tity of land held by the defendant 
and in respect of which enhance¬ 
ment was claimed, consisted partly 
of lands within the boundaries des¬ 
cribed in the Rubooleut under which 
the defendant held, partly of lands 
subsequently added thereto by al¬ 
luvion. 

It is necessary to consider, 1st, 
whether the defendant is liable to 
enhancement ; 2ndly, if liable, 
whether ho was liable to be en¬ 
hanced as a middleman or as a 
ryot ; and Srdly, if liable only as a 
middleman, whether he was liable 
to be enhanced in the manner and 
to the extent claimed by the notice. 

I, — , .. . 

* .Section 14 of Act Vllf, J3. C. of 1669. 



The defendant produced a docu¬ 
ment purporting to be a potfah 
executed by the plain^ff. It was 
contended on the part the plain¬ 
tiff, and found by the Deputy 
Collector, that the document was a 
forgery. Their Lordships are of 
opinion that the High Court was 
right in holding that it was not 
material to determine whether the 
alleged pottah was a forgery ,or not, 
for a kubooleut, dated the 4th 
Bbadro 1260, signed by the defen. 
dant, was produced on the part of 
that plaintiff, and was admitted by 
the defendant to be a genuine 
document. That doonment shows 
the nature and terms of the defen¬ 
dant's holding; * * * * By that 
instrument, after reciting that 
within the chur formed on' the site 
of the old deluviated lands of the 
villages of Pancheotee and Chur 
Panchcotee, &c., bounded as therein 
mention, there were about 8 drones, 
6 kanees, 8 gundas of jungle waste 
land fit for cultivation, for 8 annas 
whereof, viz. 4 drones, 8 kanees, 
and 16 cowries, the defendant bad 
applied for, a howaldaree atnul- 
namah, at a rate of rent pf Rs. 5 
per kanee, without any rent for the 
then present ybar 1260; at the rate 
of Re, 1 per kanee for the year 
1261; at the rate of Rs, 2 per 
kanee for the year 1262; 
rate of Rs. 3 pet kanee for the y ear 
1263;/and at the full cusjtomary 
rate of Its, 5 for the year 1264 ; it 
was declared by the defendant that 
for 4 drones, 3 kanees, and 4 
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guudas of land within the boun¬ 
daries therein mentioned^; the said 
Qppal LallThakoot had granted a 
howaladaree amtilnaraah according 
to the prayer contained in the Said 
application, and the defendant then 
agreed as follows ;—* 

lt We shall till cultivate the d r 4, 
k. 8, g. 4 (four drones, three 
kanees,,, and sixteen cowries) of 
land situate within the boundaries 
aforesaid, less rukba, at the rate of 
g. 4, (sixteen cowries,) per kanee, 
viz., k. 11, g. 4, (eleven kanees 
and sixteen cowries), that is, d. 
3, k. 8 (three drones and eight 
kanees), and hold during the 
year 1260 without any rent, after 
which we shall continue to pay as 
rent,, according to the instalments 
mentioned below, year by year, 
and month by month,—in the year 
1261, Us. 56 (fifty six,) being at 
tbe rate of 1 rupee per kanee * in 
the year R*. H 2 (one bun- 
deed .and twelve,' being at tbe rate 
of Its, 2 per kanee; in the year 
1263, Its, 168 (one hundred and 
sixty:night,) being at the rate of 
Rs. y 3 ppr kanee; and in tbe year 
1264? Its, 280 (two hundred and 
eighty,! being at , the full. cue to* 
ipcry rate of Bs. 5 per kanee. We 
vyiji. nyi;; m$i$, W objections or 
excels bn the ground of draught, 
inundation, death of tenants, abl 
seendjpg ; of , them, sandy lanf 
fitneis or, unfitness.cultivation/? 1 
culfcivated, y or not cultivated, and 
the-, like, and even if we do* they 
shall not ,be admitted. , Iii. the 


event of our making de^olt. in 
paying opr rent according to the 
instalments, we will pa^ theerrewr 
due with interest, at the. rate of j. 
(one) rupee per cent,,per meusehi 
on the lapsed instalments. : : Should 
we neglect to do So, , the arrearuwill 
be realized with interest according 
to the law for. the time being id 
force, After tbe month of Eous of 
the year 1261 (twelve hundred and 
sixty>-one) notice of 15. days will 
be issued to us from your office, to 
file a kubooleut, specifying tho 
quantity of land and amount of 
rent, according to measurements 
as per boundaries. In the event 
of our not attending before the 
ameen who may be deputed.to 
make the measurement, and causing 
the measurement to be made and 
the rent to be fixed, the measure¬ 
ment will bp made in our absence, 
and whatever quantity ofi&nd may¬ 
be found on measurement., to .be 
cultivated or fit for cultivation/ We 
shall be taken to have, accepted and 
engaged for, as part and parcdl of 
. this howla ■, out of. the same, the 
cultivated land in excess of the 
quantity mentioned above, less 
rubka, shall be charged with. rent, 
which being added to the rent fixed 
at the rates mentioned aboye^i^ 
will pay from.tbe year 1261. ■yfe- 
will take a pottah according-to the 
practice of your zemindaVy office 
after executing a kuboolpuf,‘specify. 
the total quantity ofland tneasured, 
with the rent thereof,* ah the rates 
mentioned above and. progressive 
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rates* 'being exempt from the pay¬ 
ment of rent for two years in res¬ 
pect of lands fit for cultivation, 
continue to pay rent according to 
the instalments and conditions 
mentioned in the kubooleut. We 
Bhalt not be able to make any ex¬ 
cuse or objection thereto, and even 
■if we do, they shall not be admitted. 
To this effect we execute this 
kubooleut, having received tbe 
howaladaree amulnatnah. Dated 
the 4th Bhadro, 1260.” 

It was admitted on the part of 
the appellant that the defendant 
was entitled to a perpetual right of 
occupancy so long as he paid the 
rent which the appellant had a 
right to demand; but it was con¬ 
tended on his behalf that the rent 
was not fixed beyond the year 1264, 
and was therefore subject to en¬ 
hancement after that date. Tbe 
defendant was a middleman and 
not a cultivator of the land. By 
the express terms of the kubooleut 
he was to have a howaladaree 
allowance at the rate of 4 gundas 
per kanee, and he agreed to make 
no objection or excuse in regard to 
the payment of rent on account ot 
the death or absconding of tenants. 
Indeed ■ it was admitted that the 
holder was a middleman and not a 
cultivate# of the land himself. In 
his judgment the Principal Sudder 
Aracen said ;-—'*It is admitted 
that the holder is. a middleman 
ryot •” and he held that the tenure 
- of the defendant War nothing more 
than a right of occupanfey and that 


he was liable to enhancement un¬ 
der Section 17, Act X. of 1859. 

He said “ The tenant or hold¬ 
er of such a tenure *is, strictly 
speaking, a ryot with* a right of 
occupancy, whether he cultivates 
the land himself or sublets to 
others, and is a middleman. For 
enhancement of suoh a tenure there 
is no other law but Section 17 of 
Act X. of 1859, which is necessarily 
applicable; notice under Clauses 2 
and 3 of Section 17 served on tbe 
defendants, under Section 18 of the 
Act, is therefore valid at law.” 

Having held that the rent was 
subject to enhancement, he proceed¬ 
ed to try to what extent it ought 
to be enhanced. There was a con¬ 
test before him as to wbat quantity 
was within the boundaries speci¬ 
fied in the kubooleut; but he con¬ 
sidered it entirely immaterial, and 
held that all the cultivable lands, 
whether included within the boun¬ 
daries or not, ought to be assessed 
at the Same rate. He found that, 
instead of Its. 5 per kanee (the 
plaintiff having claimed 16 by his 
notice,) the rent ought to be rupees 
10, 10 annas; and after deducting 
the howaladaree allowance at the 
rate mentioned in the kubooleut, 
there were 10 drones 10 kanees 
and 17 gundas of culturable land 
fit for assessment (p, 415^) and that 
tbe jumma, according to that rate, 
was Rs. 2,861, 11 annas, 7 pie. 
He held that the defendant, being 
a middleman, ought to have an 
allowance of 10 percent for coffee- 
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tion. Deducting that allowance, he 
considered that the jumma should 
he . enhanced to Be* 2,589, J2 As, 
II P. and gave the plaintiff a decree 
for the amount, with interest. 

Ugon appeal from that decision, 
the High Court held that, according 
to the terms of the kubooleut, there 
was , a grant from the plaiutitf to 
the defendant of a permanent 
tenure at a fixed rate of rent, and 
that the plaintiff*s suit ought to be 
dismissed. 

Mr. Justice Bayley, in delivering 
his judgment, said— 

“ It is impossible, I think to read 
this kubooleut without coming to 
the conclusion that the intention 
of the parties was that the lessee 
should clear and cultivate jungle 
waste on the terms of merely rent- 
free, or partly progressive jumma 
allowed in those cases (and not in 
the case of cultivated lands,) and 
that the fall customary rent of Its. 
5 per kanee from 1264 was there¬ 
after to be paid. I cannot think 
it reasonable or borne out by the 
deed that the lessor intended to 
prescribe, or the lessee intended to 
aecept, terms such as that the lessee 
should bear alt tbe expense and 
trouble of reclamation, and haviug 
done so* was, in tbe first year after 
the Adi rent would be paid, viz, 
after 1264, to be liable to make 
over the reclaimed land to his 
lessor, or tohave it in ,1205 enhanced 
to the hipest rates of neighbour* 
ing cultivated lands ns to which no 
jungle waste had to be cleared/' 


The knbooleut did not contain 
the term tf raocuriirfter/’ or the 
words (t from gOtteraHont^genera-* 
tion," or any word to that effeet, 
and the kubooleut was one* of 
modern dote, and there was hot a# 
in Dim n put Singh’s* case atty long 
uninterrupted enjoyment at fixed 
unvarying rent. It was however 
admitted by both parties on argu¬ 
ment that the tenure was a perma- 
nenfc one. It is unnecessary for 
their Lordships to express any 
opinion upon that point, and they 
therefore abstain from doing so. 
Looking at the,words of the kuboo¬ 
leut, their Lordships are of Opinion 
that it was the intention of the 
parties that, in and after the year 
1864, the defendant should hold at 
the fixed rent of Bs. 5 per kanee 
and that consequently the rent Was 
not liable to enhancement beyond 
that rate. It appears from the 
recital in the kubooleut that the 
defendant applied for a howaladareo 
amulnamah at tbe rate of Ks. 5 a 
kanee without any rent for the 
year I860, and at varying rates 
less than R$. 5 a kanee up to and 
inclusive of 1264, and that howala- 
daree amulnamah had been granted 
according to tbe defendant’s 

* -» —i-i ■ ■ 

• s, w. a,, p. p M p»ge 3.— “ WhM* 

proof exists of long uninterrupted enjoyment 
of a tenure, accompanied by rebogaitjba et 
Us hereditary and transferable ohwklrtsr, it 

is ^offiirient to supply tOe wsatuf die wOrda 
*• from generation to fnaWatioa* ’in tbe 
ptiiah, sad tbe tenant cannot b# dapWMH»< 
ed by bis superior, 
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prayer. The rent was to be pay¬ 
able by certain instalments, and 
the defendant agreed to pay it 
after 1260, year by year, and 
month by month, according, to the 
instalments mentioned in the 
kabodeut. In applying for an 
amulnamah at the rate of Rs. 5 a 
kanee, it oould not have been in¬ 
tended that the Rs. 5 should be the 
rent for the year 1264 only : it is 
a much more reasonable construc¬ 
tion to hold that Rs. 5 a kunee 
was intended to be the rent for 
1264 and during the remainder of 
the holding. The defendant, as a 
middleman, might be ruined if he 
were liable to have his rent en¬ 
hanced in the manner contended 
for by the plaintiff. By the terms 
of the notice it was proposed to 
enhance his rent from Rs. 280, the 
amount fixed for the year 3264, to 
5,120 Rs. for the year 1272. The 
ndticfc was dated the 19th Cheyt 
1271, and was served on the 25th 
or 26tb, not many days before tbe 
end of that month. It does not 
appear what rent the defendant 
was receiving from his ryots, but 
he could scarcely have had time 
before the end of the mouth of 
Cheyt to serve his ryots with 
noticed of enhancement for 1272; 
yet, according to Section 13, any 
notice from him to his ryots to be 
available for 127 2 must have been 
given before the end of Cheyt 1271. 

• Their Lordships rare of opinion 
that the rent was not subject to 
enhancement beyond Rs 5 a kanee. 


The defendant might be liable tkii- 
3er Regulation XI. of 1825, ‘Clause 
1 of Section 4, to payment for the 
lands gained by alluvign ; but this 
is not a suit merely to recover 
reut for those lands, or to assess 
them, but it is a suit to enhance 
the rent of the defendant, under 
Section 17, Act X. of 1859, upon 
the ground that he was liable to 
enhancement under that Section. 
The defendant was a middleman, 
and not a ryot, having a right of 
occupancy within the meaning of 
Section 17, Aet X. of 1859, or 
liable to enhancement under that 
Section. If liable' to enhancement 
at all, he oould only be enhanced 
according to the pergunnah rate of 
the rents payable by similar hold¬ 
ers. (Dhunput Singh's case, 11, 
Moore's Indian Appeal Cases, page 
265,* and the case there cited with 
approbation.) 

Their Lordships consider that 
this objection is fatal to the whole 

* 9, W. It,, P. C., 3 ~“ But if the respon¬ 
dent# were tenants intermediate between the 
proprietor and tbe ryot, that fact teems to 
raise objections both of form and ofeabstauee 
fatal to the maintenance of the present suit. 
The notice,on which it was founded did not, in 
that case, accurately specify the ground on 
which enhancement of rent was desired; and 
the assessment on which the stun sued forwns 
calculated was improperly matJe.lDyar^mTi 
case (1, S. D. A.Beports, 130); and thenCte 
of Sir Win. Maenaghten at thefoot.ofit, 
show that where the suit is against an id ter. 
mediate 'tenant, the enhancement ought to 
be made according to the pergunnah rate of 
the rents payable, not by, the Tyots, but by 
the holdors of similar tenures. ’’—•Dbu»pu!i 
Singh. ‘ ' -‘ ’ ■' * 
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it the plaintiffs caste; In Dhiih- 
pat SiughVcase ifcwassaid-—“ To 
assess an intermediate tenant afc- 
eoftliUjg to * the rent' paid "by ryots, 
must necessarily deprive him of all 
bei&ftcial interest in his tenure." 
According to the tenure of the 
defendant in the present ease, he 
was not to make any objections on 
the ground of drought, inunda¬ 
tions, death of tenants, absconding 
of fchein, sandy land, fitness or un¬ 
fitness for cultivation, cultivated 
or not cultivated, or the like. He 
could not at any rate be liable to 
any higher rent than holders of 
tenures upon those terms. 

In the present case, if the defen¬ 
dant was liable under Clause 3 of 
Section 17, to be assessed for land 
gained by alluvion beyond the 
boundaries mentioned in the kuboo- 
leut, upon the ground that the 
land held by him had been found 
upon measurement to be more than 
that for which he had previously 
phid Tent, he would be liable to pay 
rent for the land outside the boun¬ 
daries mentioned in the kubooleut, 
even though it might be sandy or 
unfit for cultivation. 

It Wa5 contended on the part of 
the appellants that, even if they 
Were . not entitled to enhance the 
ifent, they were entitled to recover 
rent at the rate specified in the 
kubooleut. Their Lordships'$re of 
opinion that a shit to enhance is 
v^ry differeut from hattit to recover 
arrears of rent attketota Originally 
fixed, and that it is founded entire* 


f upon different principles- to i/l 
ait for enhancement ,it* ( would.be 
o bar to plead that alb arrears,ae- 
ording to the original rate had 
een paid. No issue Wats’ rdited, 
or could an issue have been pi’o- 
erly raised in this suit as to wit¬ 
her the rent for 1272 at the rate 
pecified in the kubooleut bad been 
>aid or satisfied; nor is there any 
hing in the case to show whether 
t has been paid or hot- Their 
jordships are of opinion that the 
ilaiutrft’ is not entitled to a decree 
n this suit for the rent of 1373 at 
he rate fixed by the kubooleut. 
They conur with tho High Court 
n thinking that the present suit 
>ught to be dismissed with costs, 
ind they will therefore humbly 
idvise Her Majesty that the decree 
>f the High Couit be affirmed with 
die costs of this appeal. 

CALCUTTA HIGH COURT. 

The m April, 1873. 

HINDOO WIDOW UNCHASTIl’Y CASF, 

IV tx Bench Decision. 

[The Tlon'ble Sir HicIutrAComh, Kt., 
Chief Justice, and the Um’ble 
F. B. Kemp, L. 8. Jackson, J, B. 
Phear, A, 0. Macpherson , W. 
Markby, F. A. Glover, N. 
Milter, IP. Ainslie, and G, Ponti- 
fex, Judges.) 

Kerry Kolitanke (Dtfd4.)\dppelL, 
verm -» 

Munesrah Kouthi 
Respondent. 

thUl f Kemp, Glow and Hitter, J, J., 
cljwscBtieute) that under the Hindoo law, as' 
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administered in the Bengal school, a widow, 
who has once inherited' the estate of her de¬ 
ceased husband, is not liable to forfeit that 
estate by reason of uoohastity. 

In this case the defendant, a 
Hindu widow, had succeeded to the 
estate of her husband, who had 
died intestate, and without issue. 
After her husband's death, the de¬ 
fendant gave birth to an illegiti¬ 
mate child. The plaintiff, her hus¬ 
band's cousin, therefore claimed to 
succeed to the estate, on the ground 
that she had forfeited it by her un¬ 
chastity. The case was decided 
in his favor by the Deputy Commis¬ 
sioner of Seebsagur, who reversed 
the decision of the Lower Court. 
The defendant appealed to the High 
Court, and Mr. Justice Bay ley and 
Mr. Justice Hitter, before whom 
the appeal was heard, referred the 
following questions for the opinion 
of a Full Bench by an order dated 
the 10th April 1872 :— 

1st — Whether, under the Hindu law 
as administered in the Bengal 
school, a widow, who has once in¬ 
herited the estate of her deceased 
husband, is liable to forfeit that 
estate by reason of unchastity. 

2nd.— Whether the forfeiture, if any, 
is barred by Act XXL of i860. 

The reference came on for hear¬ 
ing before a Full Bench of five 
Judges, who, without giving any 
opinion, referred it to a Full Bench 
of the whole Court. , 

• . Couch, C. J. (Jackson, Phear, 


Markby, Macpherson, Ainslie and 
Fontifex, Judges, concurring)—-In 
this suit the following question has 
been referred to the PulPBench s—« 
"Whether, under the‘Hindu law 
as administered in the Bengal 
school, a widow, who has once in¬ 
herited the estate of her deceased 
husband, is liable to forfeit that 
estate by reason of unchastity." 
Up to the time of the reference, 
there had been no conflict of deci¬ 
sions in this Court, the only case 
being Srimati Matanginee Debi, rs. 
Srimati Joy Kali, V., Bengal Law 
Reports, 466, where the decision of 
Mr. Justice Markby, that a widow 
did not forfeit her right, was affirm¬ 
ed by the Chief Justice Sir Barnes 
Peacock and Mr. Justice Macpher¬ 
son. But the learned Judges, who 
have referred the question, state 
that they feel themselves bound to 
say that that decisiou is contrary 
to Hin du law ; and we are in effect 
asked to overrule it. The authori¬ 
ties bearing on the question, and 
the reasons for an opposite decision, 
are very fully and elaborately 
stated by Mr. Justice Milter in the 
referring judgment. 

I propose, first, to consider that 
judgment, and will afterwards re¬ 
fer to any authorities or arguments 
that have been produoed which are 
not in it. It first notices that the 
authorities in the different schools 
of Hindu law appear to be unani¬ 
mous in holding, that m aefc of utt- 
ebastity is one of the gravest de¬ 
linquencies of which a weifcaa can 



THE LEGAL GOMPANION, < Itulings. 101 


Oml 

to guilty. The text* cited need 
not to repeated, here, and it may 
to- allowed, at thejudgment says, 
th%t P they ate in full unison with 
the feelings of the Hindu commu¬ 
nity in general, and that the social 
statu* and privileges of Hindu wo¬ 
men are still ordinarily determined 
and regulated by them.” They 
may to, as is also said in the judg¬ 
ment, a valuable guide in the pre¬ 
sent discussion, but it must to 
kept in mind that the question 

is, what is the doctrine that has 
been received by the Bengal school, 
by the law of which this oase is 
governed, and that has been sanc¬ 
tioned by usages. 

It is then remarked that the es¬ 
tate of a widow under the Hindu 
law is one of a very peculiar cha¬ 
racter j which is now so fully un¬ 
derstood and admitted that I need 
not refer to the authorities upon 

it. And then it is said: “ Indeed, 
according to the true theory of the 
Hindu law, she is nothing more 
than a trustee for her life for the 
soul of her deceased husband, if 
wd may use the expression." The 
words “ if we may use the expres¬ 
sion" show that the learned Judges 
felt they were speaking figurative¬ 
ly, to Which there can to no objec¬ 
tion it ears is taken to distinguish 
the figurative from what it resem¬ 
bles* and not in reasoning to sub¬ 
stitute the former for the latter. 
1/ may here quote the - word* of 
Lord Weatbary in Knox w. Gye, 
taw Reports, 8, R, and L Appeals, 


675 Another source of error in 
this matter is the looseness with 
which the word ‘ trustee' if fre¬ 
quently used. The surviving part¬ 
ner is often called a * trustee/ but 
the term is used inaccurately... ...It 
is most necessary to mark this 
again and again, for there,is not. a 
more fruitful source of error in, law 
than the inaccurate use of lam 
guage. The application to a man 
who is improperly, and by meta¬ 
phor only, called a trustee, of; all 
the consequences which would fol¬ 
low if he were a trustee by express 
declaration, in other words, a com¬ 
plete trustee, holding the property 
exclusively for the benefit of the 
cestui qua trust, well illustrates tjbe 
remark made by Lord Mansfield, 
that nothing in law is so apt to 
mislead as a metaphor." But, in 
truth, the word ‘ trustee’ ought not 
to to used, at least in the sense which 
is ordinarily attributed to it, and if 
used in any other, it proves no¬ 
thing. A widow is not a trustee. 
She has the usufruct as well as the 
property in the thing inherited 
from her husband. Thus Vyasa, 
as quoted in the judgment, says: 
“ For women the property of their 
husbands ia intended onlyjftr use; 
let them not make waste of it on 
any account." And the text of 
Kataydna, also quoted, ia: VW'Let 
the childless widow, keeping Wtt* 
jsullied the bed of 

ing with her venerable protector, 
enjoy with moderation the property 
after his death." . 
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It is true that Sit* William 
Maenaghten, in his Principles of 
Hindu Law, 20, speaking of the 
estate ,to which a widow succeeds, 
says .*— 1u She can be considered in 
no other light than as a holder in 
trust for certain uses ;" hut he 
goes on fee say "that should she 
make waste, they who have the 
reversionary interest have clearly a 
right to restrain her from so doing,” 
not that by making waste she for¬ 
feits her estate. 

It is theu remarked, that " it 
should not he supposed that these 


female heirs is that women are in, 
capacitated- froth performing the 
eeremony of Parvuna Shrad,wbieh( 
constitutes, as it > were^the v^Vy 
corner-stones of the Hiti&aLiaw of 
Inheritance., This applies to all 
female heirs, and we are asked, in 
the absence of any positive text, to 
make a distinction between the 
widow and other female heirs, and 
to declare that she is to forfeit her 
estate if she fails to perform her 
duties, whilst they do not. But it 
has not been attempted to be shown 
that there is more reason for the 


provisions were intended by their 
framers as mere moral precepts, 
which the widow is at liberty to 
obey or disobey at ber pleasure; on 
the contrary, the utmost precaution 
is taken by them to secure their 
strict enforcement." But, as there 
is no text that if she disobeys she 
shall lose her property, it may be 
inferred that it was not intended she 
should. Texts arc then cited to 
show that, in the disposal of her 
property, and care of her person, a 
childless widow is subject to the 
control of her husband's family ,and 
the widow^s estate is compared 
with that of a male heir under the 
Hindi law. In both'cases the 
spiritual welfare of tbe vdedCased 
proprietor is the only test’resorted 
to for determining the right of 
succession ; andrit is/remarked that 
no effective regtrictionwbatever is 
put upon the right of Ai^yaient of 
the male heir; tbat the tbason for 
•this distinction between male and * 


widow to forfeit the estate on ae- 
sount of nnchastity, and because 
her acts are thenceforward ineffi¬ 
cacious for tbe repose of her hus¬ 
band’s soul, than for an unmarried 
daughter to forfeit tbe estate upon 
the death of a childless husband, 
with whom, after her father’s 
death, she may have intermarried, 
and by whose death childless, she 
ceases to be efficacious in bestow¬ 
ing benefit on her father's soul, .. * 
The widow, chaste at her hus¬ 
band’s death,, takes as “■ half her 
husband's body,” and for perform¬ 
ing ' works efficacious for his soul. 
The daughter^' tmmarried at her 
' fathers death, • takes because she 
is V as it were himself*’, (Daya 
Bbagsj ■ ‘Chapter ’ : ; 

Verse 1), and’because she is equally 
with the son, “ a cause of perpetuat¬ 
ing the race,"aud Verse 7 /‘confers 
benefit on her father by !m cans of 
her sou." It'is clear from Verse -Sft 
that the issuelesrwidotoed dangle 
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ter, in whom, as aspiUsfcer, the 
estate had , vested# would' retain it 
until; hex death,althnujgb, after her 
husbandls deatli she would be 
whofiy/inefficacious to confer the 
benefits for which she had been 
selected to take. If it be said that 
she may still continue of herself to 
perform certain acts efficacious for 
her father’s soul, the answer is 
that those qualities are not the 
qualifications or conditions for her 
selection to take the estate. Had 
she been a childless widow at her 
father’s death, she would have been 
passed over, notwithstanding the 
possession of such qualities. The 
reason for her taking the estate is, 
not the efficacy of her own acts, 
but the efficacy of the acts to be 
wrought through her son. It is 
then observed in the judgment that 
if we were to guide ourselves sole¬ 
ly and exclusively by the texts in 
the Mitaosbara and Daya fihaga, 
it would have been extremely diffi¬ 
cult to come to any satisfactory 
solution of the question one way 
or other. In-fact, as is said by 
the Judicial Committee of the 
Privy Council of the text in the 
.Mitacshara, they are wholly silent 
as to the disabilities of the woman, 
or; the mature of the interest which 
she takes in her husband’s estate, 
If. the doctrine contendedfor has 
beep . received, it must have been 
originated by later commentators. 
I pass over the remarks upon the 
Full : Bench decision, but I think 
i t vyould he. very < di$Umlt to recon¬ 


cile it with what we are how asked 
to declare to be the la#. ; It has 
been so generally acted upon that 
we must consider the decision to 
be the settled law, until the con¬ 
trary is declared by a higher trihsf- 
nal. The judgment then styiq 
“Such then being the'natiire of 
the estate inherited by a 1 Hindu 
widow, every act done by bet; the 
effect of which is to incapacitate 
her from using that estate for the 
only purpose for which she IS On- 
tilled to use it, operates as a cause 
of forfeiture,” and, after citing 
texts which show u that an unchaste 
woman not only causes *thelosg 
of her husband’s Soul/ but she is 
totally incompetent to redeem it 
afterwards, inasmuch as every act 
done by her subsequent to tfie loss 
of her chastity must be necessarily 
destitute of all religious efficacy 
whatever,” it says : “ As half the 
body of her deceased husband shh 
took it as a trustee for the benefit 
of his soul; but if she is no longer 
in a position to fulfil her duties as 
such trustee, the trust property 
must be taken away from her as a 
matter of course.” 

I will consider these two propo¬ 
sitions separately, The first as¬ 
sumes that the continuance of the 
estate in the #idow is conditional 
upon her using it for the intended 
purpose. Otherwise the . incapa¬ 
city would not [cause a forfeiture ; 
for it is not said that the. forfeiture 
is to be considered as apunisbmenk*. 
and no text* has heeki produce* 4 “ 
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show that it can be regarded in 
that light. But whether the estate 
is a conditional one is the question 
we have to determine; and it is 
admitted that the texts under, which 
the widow takes the estate are si¬ 
lent as to her disabilities or the na¬ 
ture of the interest which she takes. 
" Ifl the Mitacshara, Chapter 2, 
Section 1, Verse 6, the following 
texts are giveu ;—"The widow of 
a childless man, keeping unsullied 
her husband's bed, and persevering 
jin religious observances, shall pre¬ 
sent his funeral oblation, and ob¬ 
tain (bis) entire share.”—Vriddha 
Menu. "The wealth of him who 
leaves no male issue goes to his 
wife; on failure of her, it devolves 
on daughters ; if there be none, it 
belongs to the father ; if he be dead, 
it appertains to the mother.”— 
Virhad Vishnu, " Let the widow 
succeed to her husband's wealth, 
provided she be chaste; and in de* 
fault* of her, the daughter iuberits 
if unmarried Kata jana. Chasti¬ 

ty is declared to be the condition 
of her taking the estate j but there 
is no condition declared as to her 
keeping it* 

The second proposition uses the 
word * trustee' and asserts that if a 
trustee is not in a position to fulfil 
bis duties, the trust property must 
be taken from him as a matter of 
course. If this is intended as a 
proposition of Hindu law, no autho¬ 
rity is cited in support of it, and 1 
am not aware of a«yj As a doc¬ 
trine of Courts of Equity iu JEug- 


land, it is not correct The reme¬ 
dies for a breach of trust are stated 
in a work of high authority, Lewrn 
on Trusts, Chapter. J7;,buttbe 
taking away the trust property is 
not among them, and it has been 
•found necessary to provide for the 
disability of a trustee by infancy 
or lunacy by Acts of Parliament. 
There appears to me to be a fallacy 
in the proposition. . The possession 
of the trust property is not essen¬ 
tial to the performance of the du¬ 
ties. If the widow' had sufficient 
property of her own to maintain 
herself, she might alienate the 
whole of her husband's property 
for her life, and still perform all 
her duties for the benefit,of her 
husband's soul. In fact, there is 
no trust attached to the property. 
It is to personal obligation on the 
widow, and the proposition really 
is, that if she does not fulfil it, she 
shall be deprived of her estate. 
We must see whether that is a 
received doctrine in the Bengal 
school of Hindu law. It is tbgn 
aid that the conclusion, that the 
estate must be, taken WJ.from 
her as a matter of course is not 
wanting am express authority, to 
support it; and, texts ; arq cited 
which show that it is only a. chaste 
widow who is competent per¬ 
form the religious and other acts 
conducive' to the .spiritual .welfare 
of her husband. Also a, text of 

■' ' • ■* t 

Vyasa is cited, which says ‘ Alter 
the death of her husband, let the 
virtuous .widow observe strictly the 
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duty of eontinenoO; add let her 
daily, after the purification of the 
hath, present water from the join¬ 
ed palms of her hands to the manes 
of ; her husband ” and enumerate 
other 1 duties. “ It is clear/* says 
the judgmoht, “that, according to 
the author Of the Laya Bhaga, 
there are two reasons for allowing 
the widow to succeed to the estate 
of her deceased husband, namely, 
first, because she can rescue him 
from Hell by living in the mode 
prescribed by the Hindu shastras j 
and, secondly, because she might 
cause his soul to fall into a region 
of torment by doing improper acts 
through indigence/* Lot this be 
granted. The reasons for allowing 
a person to succeed to an estate 
are not necessarily the conditions 
upon which he is to hold it. In 
the ease of the male Hiudn heir it 
is admitted they are not. And the 
description of the person who is 
qualified to succeed to an estate 
has not the force of a condition by 
which the estate will be defeated 
if thequalification afterwards ceases, 
as is before shown in the case of a 
daughter being an issneless widow. 
The last text referred to is from Ka- 
tajnna, cited in the Dnya Bhaga 
♦‘ JjCt the hhildb'BS widow, preserv- 
iog unsullied the bed of her lord, 
and abiding with her venerable 
protector, enjoy with moderation 
the property until her death. After 
her let the heirs take it/' This 
may, no doubt,be redd as making 
the enjoyment conditional on keep¬ 


ing unsullied the bed of her lord; 
but it may also be only an injunc¬ 
tion to do so/ as in the text of 
Vyasa; " Let the virtuotis widow 
observe strictly the duty of conti¬ 
nence •/* and the way in which' ft 
is used by the'author of the Laya 
Bhaga seems in favour' of this. 
The passage (Chapter II t Section. 
1, Verse 56) begins: ( * But the 
wife must only enjoy the husband's 
estate after his demise. She is not 
entitled to make a gift, mortgage* 
or sale of it. Thus KAtayanneayn, 
See. ** If Mr. Colebrooke had thought 
that the works of Vriddha Menu 
and Katayana were intended to 
make the enjoyment of the estate 
conditional, I think he would have 
made it clear in his translation that 
it was so If the i nj unction is to have 
the force of a condition, and the vio¬ 
lation of it is to cause a forfeiture 
of' the estate, the Full Bench deci¬ 
sion cannot he supported, because 
the whole estate of the widow would 
be forfeited by an alienation, and 
the heirs would take it. I think 
this text cannot be considered as a 
declaration .that the enjoyment Of 
the estate is subject to* the condi¬ 
tion of remaining chaste. Tlie de¬ 
cision of the Privy Council at page 
97 of the Vyavastha Durpaua does 
not appOar.to me to give anyapp- 
port to the opposite view r 
next friend of the widow, ad infant* 
sued to have the property-belonging 
to her husband. She hadretriovOd 
from the protection. Of her. hue- 
band's family, but it was not pro- 
2 
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tended tbat she had done so for 
unchaste purposes, The only ques¬ 
tion that could be put to the pun¬ 
dits was, whether, by ceasing to 
reside with the family of her hus¬ 
band, she forfeited her right of suc¬ 
cession. They could put their opi¬ 
nions upon no other ground. If 
their answer implies that the estate 
would be forfeited by unebastity, 
they went beyond the question put 
to them. It is certainly settled 
by that decision that ono part of 
the injunction in the text is not 
conditional; and it follows from the 
form of it tbat the other part must 
receive the same construction. This 
applies also to the text from Vrid- 
dha Menu. Some authorities cur¬ 
rent in the Bengal school are then 
cited. Of two of these, Sree 3vi- 
ahen Turkolankar and. Rughoouun- 
dun, I need only say that it does 
not appear whether they arc speak¬ 
ing of the right to inherit, or to 
keep the property after, it has been 
inherited. , A wife's right to inhe¬ 
rit on the death of her husband 
may be said to cease on her be¬ 
coming unchaste, J uggonath Tur- 
iopunehanun, . the last authority 
cited, and one of the most modern 
of the Bengal school, is in favour 
of . the doctrine that the interest of 
a wic^Wis forfeited by unchastity. 
Of the texts ,$jbiqh are then cited to 
prove that th$<|Iimlu law goes to 
the length of deeh^ng that a wo¬ 
man who. is guilty of ^chastity j 8 
JU&hje to forfeit evenher ffeceedhun, 
<>r peculiar, property, it may be said 


that if they do not prove that, they 
do not assist the argument. And 
if they do, the forfeiture^* declared 
by positive texts, whieh^hows that 
they were thought to be 1 necessary. 
Also some of these texts seem fa¬ 
ther to refer to acts in the hus¬ 
band's life-time. As to the remark 
that as unchaste woman no longer 
remains half the body of her hus¬ 
band, her estate must necessarily 
come to an end. I think it may 
he said that the estate cannot be 
considered as still the husband's, 
otherwise a son would not take in 
preference to tho widow. On the 
husband's death) the estate ceases 
to be his. The being half the body 
of her husband is the reason why 
the widow is preferred to a daughter. 

The objection which does not ap¬ 
pear to me to be supported by 
authority, and has no weight in 
my opinion, that, according to the 
Hindu law, an estate once vested 
cannot afterwards bo divested, is 
met in the judgment by the intro¬ 
duction again of the trust* but 
here it is said that the estate is in 
the nature of a trust estate,—-a 
change of expression which, I think, 
indicates some, uncertainty in the 
minds of the learned Judges as to 
there bring a trust attached to. the 
estaie* It appears to,me that 
idea of a trust pervades.tie-whole 
of, |ho judgment, and I think t 
have shown, ;not only that iherfe 
is ho teal trust,- but that, if there 
were, forfeiture would not be the 
consequence of it* -. ’'r - y 
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The judgment tbeo discusses the 
decisions of Courts, of Law and the 
opinions of European writers on 
Hindu law. The first case, men* 
tinned is in the 2nd Volume of 
Maenaghtea on Hindu Law, page 
20. It is stated that a person died 
leaving a widow and a brother of 
the half-blood, and, subsequently, 
to his death the widow violated the 
hitherto unsullied bed of her hus¬ 
band, and had a child by a para¬ 
mour of another class, while the 
brother's conduct was consistent 
with his religion, and the question 
is put—which of the two is entitled 
to succeed to the property of the 
deceased ? The answer is: “ It is 
the general doctrine that the virtu, 
ous widow of a man who dies leav¬ 
ing no heir down to the great- 
grandson succeeds; but that if she, 
on the death of her lord, be faith¬ 
less to his bed, she has no right of 
succession ; consequently the widow 
in such case would be excluded by 
her husband's half brother." The 
words “ she has no right of succes¬ 
sion” must, with reference to the 
facta stated, be taken to mean that 
she loses or forfeits the estate, but 
it is open, to the remark that the 
texts cited do not directly support 
the opinion. It is the deduction 
of the pundit from them. The nest 
cade is. at page ? I of the same vo¬ 
lume. , In the question if m.uncer¬ 
tain whether the vwidqw bad be- 
corne r prostitute, and had violated 
her husband’s bed before or after 
bis, deatb,and the answer is : " if 


it be proved *that the widow, in 
foot, did not keep keif husband's 
bed unsullied, she, has uo title to 
bis property, and ought tp.be .ex¬ 
pelled from his house," f It ip 
doubtful whether this is an autho¬ 
rity upon the question now before 
us. The next case is at page 112, 
where it is stated that the woman 
became pregnant after the death of 
her husband, the fruit of an adul¬ 
terous intercourse. The answer is,: 
“ A virtuous widow of a person who 
leaves no male , heir down to thp 
great-grandson succeeds her hus¬ 
band, and if sbe violate his bed, she 
becomes degraded; consequently, 
the widow described has no right 
to her husband'sheritage, and can¬ 
not claim her maintenance, even 
though sbe obtained an agreement 
for her subsistence previously to 
her offence.” The texts of Vyasa 
and Katayana, enjoining that a 
widow shall remain chaste, arc cit¬ 
ed as the authorities. It is to be 
observed that it is said that she 
becomes degraded, and consequent¬ 
ly has no right to her husband's 
heritage j and it seems to be com- 
sidered that the loss dr forfeiture 
of the estate is caised by 1 the de¬ 
gradation or loss, of caste.. Indeed, 
it is possible : thht it was. assumed 
in the other eases that there bad 

been loss of caste. In the case m 

1 ' H , 1> ' S ' 1 

VII., Select Reports, 144 f ft WidoW 
was held to have forfeited .her claim 
to maintenance by eloping with a 
paramour. There wap,no question 
as to the forfeiture.of an estate in- 
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berited from her husband, for there 
was an adopted son. 

In the case in the Sudder Deei 

sions, 1858, page 1891, the wife bad 

eloped in the life-timeoi her busbaud, 

and there is no doubt that the right 

of succession is forfeited hr that. 

* 

As reported in Montriou’s Re¬ 
ports, 314, the case of Doe d. 
Reel ha Monee Raur, vs. Nilmonee 
D;«se,* is an express decision by four 
Judges of the Supreme Court, that 
a Hindu widow forfeits her right 
to the husband’s estate by inconti¬ 
nence after her huslmnd'sdeath. The 
report is very brief, and appears to 
have been taken from the notes of' 
Chambers, C. J. It was decided 
in 17 2, and is mentioned in 
the note to Doe d Saum Monee 
Dassee, vs. No my Churn Dass, 2, 
Taylor and Bell, 300, Mr. Mon- 
triou’s Heports not having then been 
published. The decision of Sir 
Lawrence Peel in the latter ease 
seems to he founded on the as¬ 
sumption that the forfeiture was 
consequent on loss of caste, as he 
applies Act XXI. of 1850 to it. It 
seems probable that the opinion of 
Sir Thomas Strange was then the 
received d octane in the .•'Upreme 
Court.. Mr. Colebrooke’s opinion 
in 2, Strange, 272, is, no doubt, 
open tir the remark iuade in the 
referri ng judgment, that was gi von 
in a case whjob orgmated in Tri¬ 
chi nopoly ; nor does it appear that 
it was given with iainy reference to 
the authorities currdhjtjn the Ben* 

— " - I, - .. —— -I . ..... . . g m. i.i.i I • - 

■ * Montriou’a Hindoo Law Case*, 314. 


gal school, Hut the case in 2, Mac- 
naghien, 112, is a Bengal case, 
and the opinion there*agrees with 
Colebfooke's. ‘ ! 

Elberling, 73 and 75, and West 
and Buhler, 99, are cited as snip- 
porting the opinion of the refer¬ 
ring Judges. Elberling at page 
73 says: “The enjoyment of the 
property is given her (the widow} 
upon two conditions: 1 , that she 
remains chaste; 2, that she does 
not make waste;” and at page 75 
“ A widow is to reside in her hus¬ 
band’s family ; yet, as she forfeits 
her right to the property only by 
not remaining chaste, or by mak¬ 
ing waste, the mere residing with 
her own family cannot cause a for- 
feiture of her right to the enjoy¬ 
ment of the property if it bo hot 
done for unchaste purposes.” And 
he cites the text of Katayana - 
“ Lot the childless widow, &c.” 
If Elberling be correct, that the 
enjoyment of the property is con¬ 
ditional, it must be forfeited as well 
by the breach of one condition as 
of the other; and upon an act of 
waste the estate of the’ tfridow 
would be determined, and the pro¬ 
perty would pass to the heirs of 
the husband. This, L believe/has 
never been held to be the law. , The 
West and Buhler, 99, it is said that 
a widow, having married herself to 
another husband by the " Pat** 
ceremony, h^d forfeited her right 
of heirship j but at page 299 the 
question is put: (t A. woman iff the 
Dorik caste/ having lost her hue- 
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band/ became the mistress of a man 
of (another) Shudr* caste, and bad 
a denghtef by bim-^can flhe claim 
to . be the heir her h asband ?’ ’ 
The ater is: “ A woman who 
wafrchaste at the death ot her bus- 
band' becomes bis heir."' 

The “remark” by the authors 
upon this is: “According to 
Strange, ISi- H- L„ adultery di¬ 
vests, the right of a widow to inhe¬ 
rit after it has vested. Ou other 
hand, the Shaster’s opinion seems 
to be supported by the Vim Mitra- 
doya, where it is said (t 221, p 2, 
18s: 'And those persons (those 
disable to inherit) receive no share 
only in case the fault was commit¬ 
ted, or contracted before the division 
of the estate. But alter the divi¬ 
sion has been made, a resumption 
of the divided property does not 
take place, because there is no 
authority (enjoining such a pro 
ceedingj/ ” And noticing the opi¬ 
nion of Colebrooke, they say the 
authorities quoted by him do not 
support the view that any forfeiture 
of property' necessarily attends ex- 
pttisiou from caste. In the next 
page, there is an opinion that “ a 
Widow who remarries cannot be 
considered a faithful wife. She 
cahhot therefore claim the property 
of her first husband ” It is difficult 
to reconcile these opinions. An¬ 
other authority cited m the.argu¬ 
ment before u» for the respondent 
,ii Uulebrooke’s Digest, B. 6, Cb. 

y., 484, which . read with the 
ptwietie verse, says that a woman 


who takes delight in being faith¬ 
less to , the bed df her husband is 
held unworthy of property Which 
has been prothiseijl th ■ her by hint 
as her exclusive property, and.it 
was argued that d fortiori she 
would b« of property inherited from 
her husband. There is a material 
difference between the two eases.' 
Allowing that the word tvjund&fced 
‘wife’ means also ‘ widow/ the not 
giving that which has bee'u only 
promised is different from taking 
away what the widow has actually 
succeeded to by virtue of*tbo law 
of succession, and is in the enjoy¬ 
ment of Mr. Burnell's translation 
from the Vyavahara Kanda of the 
Madhoveva, page 81, was cited. 
The passage appears to refer to the 
succession of the wife on her hus¬ 
band’s death, and not to her sub¬ 
sequent enjoyment; The judg¬ 
ment of the Privy Council in 
Kashin at h Bysack, rs Horo Sonn- 
dari Dari, Vyavastha DurpanU, 97, 
was relied upon a,* showing that the 
decision in Montrion’s Reports was 
considered as law ; bat the question 
of forfeiture by unchastity did riot, 
as I have already remarked, arise 
in the case and it was sufficient 
for the Judicial Committee t.o say 
that the widow did not forfeit her 
right of succession by removing 
from the brothers of her fhth 

husband. ‘. ■/ 

In h cftse in IV., Bombay H, C. 
R., iff, A. C. J;, sled *dted, the 
Court held that- if thh' Inheritance 
be once vested in thb Vridow, it is 
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not by Hindu law, liable to be di¬ 
vested, unless her subsequent in* 
continence bo accompanied by “loss 
of caste, unexpiated by penance, 
and unredeemed by atonement,” 
citing' 1, Strange, H. L., and adopt¬ 
ing the words in page 136, and 
referring to Mr. Sutherland's opi¬ 
nion, Volume II., 209, that the 
degradation is the cause of exclu¬ 
sion from inheritance. It was ar¬ 
gued that as maintenance is for¬ 
feited, the estate of the widow 
should be also. But the text of 
Naroda* is “ Let the brothers allow 
maintenance to his (deceased’s) wo¬ 
men for life, provided these pre¬ 
serve unsullied the bed of their 
lord ; but if they believe otherwise, 
the brethren may resume that 
allowance,”—Vyavastha Durpaua, 

29. And in Mr. Burnell’s work, page 

30, a text of Naroda is given,—“If 
any one among brothers dies or 
renounces worldly affairs (i e., be¬ 
comes a religions mendicant), and 
leaves no issue, the rest may share 
his property, except thestreedhaua, 
and let them support his wives as 
long as they live, if they preserve 
undefiled the bed of their husband; 
but from others they may resume 
it (the streedhana.)” Thus we have 
in" this ease an express text autho¬ 
rizing the resumption. The ab¬ 
sence of any /text authorizing the 
heirs of the husband to resume the 
estate after, thewidovf had succeed¬ 
ed to her deceased husband's pro¬ 
perty is relied upon a? 1 shewing 
that; it cannot bedivesteeb - And 


this argument is .strengthened by 
the faot that in another ease there 
is an express text. ... 

Besides, the argumentllrawtt from 
these texts is founded on an alleged 
but false analogy between a widow's 
estate and a widow's maintenance. 
In the former case, the estate is 
given to her by express words, and is 
nowhere expressly taken away, and 
whilst hers it is independent of other 
ownership, her enjoyment being 
only, according to the texts subject 
to the advice or control of her male 
relatives. But maintenance is not 
so much a right in the estate of ana- 
other ns a duty of that other to be 
performed towards all those who 
but for the intermediate existence 
of himself might be entitled to 
the estate. “ Let them allow a 
maintenance” assigns a duty to 
the owner rather than a right 
to the widow, although such duty 
may be enforceable by a widow 
who is without roproach. .More¬ 
over, the verses, Mitacehara, Ch.2, 
Section 1, Verse 37, and Mayakha, 
Ck. 4, Section 8, V. 2, would seem 
to show that even the incontinent 
widow of one who has actually pos¬ 
sessed the estate is entitled, to 
maintenance for her life, , 

It was argued that in the Bena¬ 
res school property inherited by » 
woman from her husband is classed 
among, streedhun, and therefore 
these texts would apply to itL ,And 
that it' is the same'in, the' Mithila 
school. Whether this bbSO strid¬ 
ing to the., M^tacshara is at* least 
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doubtful, The contrary ha* been 
held . by the High Courts both at 
Madras and Bombay, 2, Madras, 
29t j pi Bwibay H. C. R., 14 ; 
and apparently in the Privy Coun¬ 
cil also, 11 1 Moore, 1, A., 487. It 
is certainty pot so in the Bengal 
school, Gy the law of which we are 
to be governed in this case. I 
think I have now noticed all the 
arguments and authorities produced 
on the part of the respondents, and 
most of those for the appellant, 
the argument for whom was rested 
mainly upon the absence of any text 
that the estate of the widow should 
be divested if she became unchaste. 
And also upon this that, although 
by the Hindu law, there are vari¬ 
ous causes of exclusion from inheri¬ 
tance (Daya Bhaga, Chapter 8) 
when the estate is once vested, it is 
not forfeited by the subsequent ex¬ 
istence of any of them. In a cause 
in the Sudder Dewanny Adawlut 
Reports for 1854, page 244, it was 
held that a person who has once 
succeeded to property is not to be 
disposed of it, if he subsequently 
becomes insane. It was urged by the 
respondent's pleader that there being 
no positive text governing the case, 
wo moat look to the principles of the 
law ' l tb guide tis in determining it, 

analogy, quoting the words of the 
Judicial Committee in 0, Moore, £, 
A, 608. There the question, was 
how the property, descended, and it 
was absolutely" necessary to deter¬ 
mine it. Here the estate is by po¬ 


sitive text vested in tbewidow, and, 
there is no necessity todefermine 
that it shall be taken away from 
her, or to go beyond what been 
declared, by the teats to be the law* 
I think we are pot at liberty .to de¬ 
clare a .doctrine, which is opt shown 
to have been received and sanction¬ 
ed by usage to be the law, because 
it may seem to be analogous to a 
doctrine that has. been, received. 
Giving all the effect they deserve 
to the arguments founded upon the 
status of women under the Hindu 
law, and the peculiar character of a 
widow's estate, I still am of 
opinion that the estate once in¬ 
herited is not forfeited simply by 
unchastity. 

I therefore answer the drat ques¬ 
tion in the negative, and it is un¬ 
necessary tc answer the seoond, . 
Jacktou, Phew and Mwkbtf, J. J„ Asli- 
vered judgments, substantially concurring 
with the Chief Justice. Maephereva, Ainelie 
and PoHtifese, J. J., simply concurred with 
the Chief Justice. Kemp, Qlover and Uittcr 
J. J,, held an opposite opinion. 

CALCUTTA HIGH CQURT f 
The 16/4 April, 1878 . 

Fearer Bewah, Plaintiff, 
versus 

Noxoor Kurmoxar, Defendant. 
Rent suit—'Land for buildingpuc* 
pom—Jurisdiction of Snttill 

Came Court. ' ’ 

A shit for rent of land used for boAjjtag 
purposes is cognizable in the EUftafl Cause 
Court. . ; w.; s-7 ' 

Reference to the Higk V&tri bp the 
Judge, S. C. Pokrtf S&ldak. 

^ Cask. —The plaintiff sues to rcco- ‘ 
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ver ftfooi the defemlan^Rs. 14-5*8 
on account of rent for 4 cottabs of 
land, admitted by both parties to be 
used for building 1 purposes, situated 
at Soora, in the Twenty.four Per- 
gunnahs, from Bysaok 1277 to 
Magh 1270, being two years, four 
months, and ten days, at 6 annas 
6 pies a month. 

Defendant pleads that the case 
is not cognizable by the Small 
Cause Court, as the sui$ is one for 
rent which should be tried by the 
ordinary Civil Court. 

The issue is whether or nor this 
case, being of the nature above 
stated, is cognizable by my Court 
being a Moffussil Small Cause 
Court. I am myself of opinion 
tbat the case is cognizable in a 
Moffussil Small Cause Court, as 
the rent claimed is ground rent on 
account of land admitted to be 
“ bastoo/' i. e., used for building 
purposes. The Full Bench Ruling 
of the High Court dated the 26th 
June 1872, Case No. I. of 1872, 
Sutherland's Weekly Reporter, 
Vol. XVIII.,* p. 284, appears to 


• “The erection of a building upon the 
land, with the constat of the landlord, does 
not give to the occupant a right to hold the 
Mbd perpetually at the same rent. If his 
rent was liable to b® raised before, it wpuld 
be so still unless the circumstance* amount¬ 
ed to an implied contract on the landlord’s 
part that ho should always bold at the same 
rent, or in fact to the grant of a perpetual 
tensnoy at' a fixed rent which Would be de¬ 
termined by the Court In a suit between 

them, ... And when weconriderthat 


authorize the trial of such suits by 
the ordinary Civil Court. But as 
in XVII.,* Weekly Reporter, j>. 
178, a ‘distinction is dra^n between 
ordinary Civil Courts and Small 
Cause Courts, and I am not aware 
of any High Court Full Bench 


a right of occupancy of land used for build¬ 
ing purposes at a permanent rent may de¬ 
pend in some cases upon the terms of the 
original letting or upon equities arising out 
of the landlord’s .conduct, the suit for a 
higher or enhanced rent seems to be properly 
cognizable in the ordinary Civil Courts.”— 
Couch, C, /. (Aintlie and Bayltg, J. J. con¬ 
curring.) 

* This waB a suit to assess rent at an in¬ 
creased rate and to have a decree for rent at 
such rates. “ It seems to us tbat the suit 
before us is not one which can be charac¬ 
terized as a claim for rent, that is, a claim 
for rent within the meaning of Section 0, Act 
XI. of 1805. Wo think the claim mentioned 
in that Section must mean a claim for rent 
due under a contract between the parties, 
or a claim arising out of the occupancy of 
the land by the defendant, so that, ordiua • 
rily, the plaintiff would be entitled to recover 
reot from him. But this is a suit of a differ¬ 
ent description. The defendant seems to 
have been Occupying, or his ancestors seem 
to have been occupying, the land under the 
plaintiff, and what the plaintiff seeks in the 
present suit- is to obtain a declaration from 
the Court that the defendants araluab^ .to 
pay a larger amount of rent, god to compel 
them to enter into a contract for th» pay¬ 
ment of that larger amount of rant, It may 
be that the suit is one which the plaintiff 
could not maintain ; but If maintainable, it 
is maintainable, we think th the Ordinary 
Civil Courts, and not la the Courts of Small 
Causes.”—(Jacfowj «»d Ctewr, /. J) 
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the Judge, recognising the heinous 
nature of the offeree committed, 
yet considers that there are cir¬ 
cumstances which go to. mitigate 
punishment* or make the prisoner 
an object of leniency. In such a 
case no doubt the High Court may 
enquire into these circumstances, 
and although it is generally reluc¬ 
tant to do so, may take a different 
view of the discretion winch ought 
to have been exercised, and may 
enhance the punishment. But 
there is another view of the case 
in which fcho duty of the High 
Court will arise, and that is, where 
no circumstances of mitigation have 
been set forth, and where without 
auy Sufficient reason the Court 
convicting the prisoner has award¬ 
ed a punishment, which is iu or¬ 
dinary cases quite inadequate in 
respect of the offence committed. 
I think it is the duty of the High 
Court in such a oase—a duty which 
the Legislature has in Sections 280 
and 297 specially imposed upon 
us—to take care that the inferior 
Criminal Courts do not, by the 
infliction of. lenient punishments, 
give, as it were, encouragement &k 
the commission of serious offences. 
— C. H. <?., the mh Man 1878. 
Goqjree Panday, XI, H. L. R, App,, 
j*. 8 . 

Mode «/ referring under 8$£tio$ 

Couch, 0. X—Let the Sessions' 

Judge bo told that the s Circular 


Order dated the 15th of Juiyl8&3>, 
which applied to referenoes under 
Section 484,. of Um late Cods, 'in¬ 
applicable to references under She* 
tion 296, of the present Cede of 
Criminal Procedure, and that if ho 
is of opinion that the judgment ox 
order is contrary to law, or tiha$ 
the punishment is too severe* be- 
must report the proceedings to this 
Court in the manner prescribed 
by that Circular .—'Rajkmto Paid, 
(C. B. a,) 11 th Jtdy, 187& 

CALCUTTA HIGH COURT; 

The lOth July, 1873. . 

Quekk, 
versus. 

Lucky Naiuin Dow. 

Criminal Procedure Code-Sec¬ 
tion 848, - ' 

All examinations, of accused persons are 
to. be recorded in the language in which 
they are 'given.. There ie nothing in' the 
Procedure Act, which necessitates * Magis¬ 
trate to take down such examinations in his 
own hand. It ia. enough that he append a 
certificate that the examination was conduct, 
ed In his presence, and contains accurately 
all that was stated by the accused person. 

Glovek, J.—Under the circum*- 
stances we do not think it advisable 
to confirm, the* sentence of death 
parsed by the Sessions Judge, and 
alter it accordingly to one of trans- 
portatkmfor Men ! •' '" Hi ’ 

The- attention of the Extra 
Assistant Commissioner should be 
drawn -to Section 848 of the Code 
Of Criminal Procedural under 
which, as has been.-ruled by this' 
Court) all examuwtfioosof accused. 

2 
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persons are to be recorded in the 
language in which they are given. 

■ There is nothing in the Proce¬ 
dure Act which necessitates a 
Magistrate to take down such exa¬ 
minations in his own hand. It is 
enough that he append a certificate 
that the examination was conduct¬ 
ed in his presence, and contains 
accurately all that was stated by 
the accused person. 

, In this particular case the depo¬ 
sition of the Extra Assistant Com¬ 
missioner proved the fact of the 
accused's having made the confes¬ 
sion as stated, but there might 
very easily be oases in which the 
omission on the part of a Magis¬ 
trate to carry out the provisions of 
Section 316, Code of Criminal 
Procedure, might cause a failure of 
justice. 


Opium-Possession —Act XXL of 

1856, See. 53. 

The servant of a mqddad vendor 
was found in possession of a quan¬ 
tity of opium other than that sup¬ 
plied from the Government stores, 
lie said that he obtainedit from the 
wife of the. vendor, and that the 
wife had purchased it from an 
opium cultivator, held that, the 
maddftd vendor, the aceused,could 
not be convicted under See.. 53,, Act 
XXI. of 1858, os it had not been 
shown that thepurchase byhfc 
wife was authorized by him, apd 
therefore her poasespn cf the 
opium or that of the Servant could 
Bot. be considered, the poesession of 


the accused.—AX, W, pi 54, 
Gunesh Mann, 36M July, 1873, 

..i.,: 

CALCUTTA HIGH fiOURT, 
The Itk May, 1873. 

KHETTERMONEE DoSSBEj 
versus 

SrEENATH SlRCAR AND ANOTHER. 
Manner of recording evidence-~-dct 

X. of 1873, Sections 333,333,384 

«»«T530. 

An error hi omitting to record 1 evidence in 
the mode prescribed by section 334- wad the 
following sections, where it is necessary to 
do so, was considered to be an error bo mate¬ 
rial that under Sec. 297 the High Court was 
bound to quash the proceedings, and set aside 
an order as being founded on no evidence. 

Jackson, J.—This is a case re¬ 
ferred by the Officiating Sessions 
Judge of the 34-Pergunnahs, under 
Sec. 296, Act X. of 1872, for the 
purpose of annulling, under the 
powers of revision vested in this 
Court, the proceedings of the 
Joint Magistrate of Diamond Har-. 
hour, in that district, who on the 
12th February 1873, made an order 
for the attachment of some 57 higbas 
of paddy lands, and also gave or* 
ders relating to the disposal of the 
crops which hod been previously 
cut by order o£ the said Joint Ma¬ 
gistrate.' y r 1 i . Vi >, ' 

. The Sessions Judge has pointed 
out four particulars on which be 
considers the proceedings of the 
Joint Magistrate irregular, ftud 
we have before us theJoint Magis¬ 
trate's letter dated the 34th A pril 
last, in. which he-offers an expla- ' 
tuition of those ^ro^edinge. y ; f. 1 ' 
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BOMBAY HIGH COURT. 

DhSEROO Jbbvait, 

' verms ' 

FaZULLA CaSSUMBHOY. 

- Limitation of Suits. 

Where the will of the testator 
did not authorize the executor to 
carry on a mercantile business hut 
only to cellect the debts, held that 
the course of limitation ran from 
the testator's death and any fresh 
dealing by the executor did not 
constitute a fresh period of limita¬ 
tion.—{ Marriott , J.) October 18, 
1873. 

Patel Jew a Kishoeedass, 
versus 

The Secretary op State. 
Nominal damages to be awarded 
where the extent of the actual 
damage cannot be ascertained. 

In a suit for damages for breach 
of contract, the infraction of the 
contract was proved, but there 
was no evidence before the Court 
to arrive at the amount of the da¬ 
mage, held that nominal damages 
could only be given as the extent 
of the actual damage could not be 
determined. [Judgment was given 
against the defendant (the Secre¬ 
tary of State) one Rupee as da¬ 
mages together with nil the costs of 
the action* Tfho suit was for Rs. 
123,294.]-'% Charles, ifarjent, /,) 

13$ Qehber t , \ ..v 

CALCUTTA HIGH COURT. 

CoiUfatctktt ot Pkint^Cfcuae Af Action— 
JsrbdictiSs.'- r< ■ \m vH/t 1 'V 

Where-1?» plaint set forth that 


the late D gave plaintiff a'iwfco 
written in CalcUtta and Addressed 
to C, asking C to pay plaintiff Rs. 
850, and plaintiff sued D (resident 
at the time in Mymensingb) on the 
allegation that the money: had not 
been paid, tbe Moonsiff of Dacca 
considering, upon the- allegations 
made, and having regard to Act 
VIII. of 1859, Sec. 139, tbat the 
suit was brought, not ‘«pdn the pro¬ 
missory note, but Upon the original 
cause of action, tie., a contract 
made in Dacca for the sale of land 
(in Assam), and Ending - that the 
money was due in Dacca, consider¬ 
ed himself to have jurisdiction, and 
tried tbe suit. In appeal, the Judge 
reversed tbe decision on the ground 
that the Moonsiffbad no jurisdic¬ 
tion. Held, by Markby, J., (Birch 
J. concurring) that taking the plain¬ 
tiff’s cause of action in the Way 
in which the Moonsiff has taken 
is to some extent a departure from 
his plaint, hut it is not a departure 
wider than that allowed in the 
case of Joseph, tv Solano,* reported 
in the 9tb volume, Bi L. R„ p. 441. 
Tbe question is discussed bytbe 
Chief Justice in' his' judgment, p» 
453/ and he points nut the course 
taken in that case which is very 
similar to the course taken by the 
Moonsiff in this ease, and is otife 
which is warranted by the decision 
of the Privy Codncil there rcferred 
to. It seems, therefore, that the 
Moonsiff was warranted in trying 
this suit upon the original cause 
’ f is; 424. ■ 
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of action, and in that view he bad 
jurisdiction.— C. H. C., 2blk April 
1373, F. M. Frohy, XX., W.B., 

p. 6. 

The mode of vsliiAtion for the purpose of 
jurisdiction of a Courtis quite different from 
that for paying the Court Fees under Act 
VII. of 1870. 

, The market* value of a property 
was, it may be said, Rs. 2,000, but 
it was valued in a suit as worth 
Rs. 200 calculating the same in 
accordance with the provisions of 
the Court Fees' Act. Held in 
conformity with decisions reported 
in 16, W. R., p 10, Full Bench Rul¬ 
ings and in 18, W. R,, p 109, Civil 
Rulings, that the valuation which is 
to govern thejurisdictionof the Court 
is a perfectly distinct matter from 
the valuation according to which 
stamps and fees are to be levied, 
and that the special rules of the 
Court Fees' Act were not intended 
for determining value of a proper¬ 
ty for ascertaining jurisdiction, 
and that the Courts must in 
each case estimate the amount or 
value of the subject matter in dis¬ 
pute for the purposes of jurisdiction 
by the aid of, the best evidence 
available bearing upon the actual 
amount or Value of that subject,— 
C. H. C., (Wear andAinalie), the 
QtA May 1873, Nanbwrimgh, 1L, 
Law Observer,p. 136. 


Legal necessity for sals byHIndoo Widow, 

Qya Sradh is a legal necessity 
for which a Hindoo Widow can 


alienate a , portion of her / estate. 
But it should be enquired and de¬ 
cided whether her, husband left any 
property from, the incoroeiof which 
the pilgrimage in, question might 
have been performed without sell¬ 
ing the landed estate. 

AH purchasers from a Hindoo 
Widow know or ought to know by 
this time the extreme risk of such 
a transaction, and if they choose to 
run it, and to buy, without con¬ 
sulting the next heirs or without 
taking some further steps as would 
enable them at some future time 
should necessity arise, to prove 
that they made diligent and eave- 
ful enquiry as to the existence of 
a legal necessity before buying, 
they must take the consequences.— 
C. B. Kemp and Glover, J. A. 
—The 19 th April 1873, Mahomed 
Aehntf, II., L. O., p. 131. 


Bengal Civil Court* Act (VI. of 1871) See-. 
22 meaning of the words " subject matter" 
—Appeal from an order of the Subordinate 
J udge. 

The appeal from an order of a 
Subordinate Judge directing exe¬ 
cution to issue lies to the district 
Judge, and not to the High Court, 
where the amount claimed in a suit 
is under Rs. 5,600, although the 
amount sought to be recovered in 
execution has, by the addition of 
interest since deCrefe,. grown to a 
sum exceeding Rt. 5,00ft, 1 —In Sec¬ 
tion 22 of Act VI. ofi871,thewosds 
“ subject matter in dispute*' i# the 
subject matter for which the plaint 
it brought.-*-*(Vide 9, IBHi R;, t9ft> 
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Bttli Chund.)~^7/A February 1873, 
C, H. (?., Mussammut Rattanjote 
Kooer, B, L. R. } Vol. X,p 29Q. 

w***~*+mi 'iin i HI« k 

Tenant’s rights to lands resumed—Auction> 
purotuww—Relation of landlord and Tenant. 

Case. —M. and bis brothers! held 
a tenure of 10 beegahs as lakheraj. 
The zemindar sued for resumption 
of this land obtained a decree for 
3 beegahs. After this M and bis 
brothers sold the whole tenure as 
lakheraj to plaintiff and took a lease 
from him for five years as ryots. 
Subsequently the zemindar took 
out execution of the decree he bad 
obtained for costs, and sold M and 
bis brothers' rights and interest in 
tbe 3 beegahs, in the land which 
bad been declared mai. These 
rights were bought by R and P. 
After this plaintiff sued M and his 
heirs for rents. Defendants object¬ 
ed that 3 beegahs had been taken 
out of their possession by R And S, 
who, on being made defendant, 
denied plaintiff’s right torent wbioh 
they had paid to the zemindar: 
Held that the utmost right that 
M and ,bis brothers had in the re¬ 
sumed, land was the right to set¬ 
tlement; that this was a personal 
right which could not have been 
transferred to a third party except 
with the consent of the zemindar; 
that as no relation of landlord and 
tenant exists between plaintiff and 
the execution-purchasers, they 
ought not, tohave been made da* 
fondants; that the execution-pur. 
chasers held the Usd he purchasers 


of M's right to a settlement with 
the zemindar at a sale held with 
the zemindar's consent, and the 
only person to whom they have at¬ 
torned as tenants is the zemindar ; 
and that they cannot in this suit 
be made liable to pay rent to the 
plaintiff.— C. B. C. {Couch t C. J. 
and Glover, A.), 26/A April 1873, 
Mohesh, Chunder Bhutlachafjea, 
XX„W,R„p,7, 

' i 

Reversioner setting aside an alienation 
made by a Hindoo Widow—Limitation. 

A party desirous, as a reversioner, 
to obtain a declaration of his rights 
affected by a sale or gift made by a 
Hindoo widow must bring his Ault 
within twelve years of the aliena¬ 
tion. After th e death of the widow, 
the remedy open to him is of a dif- 
ferent description.— C. B, G. (Jock- 
son and Mi tier, J. J .) Mth April 1878. 
Bisfionath Surma , XX, W. R., p. 1. 

V 

Liability of bidders in aoction-salei—Sec¬ 
tion 254 of Act VIIL of 1859. 

The ordinary course is for the bid¬ 
der, to whose bid the property was 
knocked, down, immediately to an¬ 
nounce the person on whose behalf 
the bid was made by him, if he does 
not expressly say*, that the bid was 
made for some person other than 
himself, it must bo taken as against 
him that he did, in fact, bid on feO- 
half of himself, . . ; ; .j. ; 

’ ' . , / v -V 

If for any good reason the ^uei. 
tioneer does not accept s# purchaser, 
the person named by the highest 
bidder as his principal, he cannot 
make the bidder himself purchaser 
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against bis will. He must simply 
declare that no sale has been effect¬ 
ed and re*open the bidding. It 
would he good reason for not ac¬ 
cepting the named principal, that 
the bidder did not, when called up¬ 
on to produce a sufficient authority 
of agency from him. 

Process of execution cannot in 
any case rightly issue against the 
defaulting purchaser for the differ¬ 
ence of price, which is leviable from 
him nnder the terms of Sect ion 234, 
until an order for payment of that 
difference has been made upon him, 
and no such order can rightly be 
made upon him without affording 
him an opportunity of showing 
cause against it. For until such an 
order for payment is made, there is 
nothing which can be executed, and 
it is only common justice tbat a 
man should be heard or have an 
opportunity of being heard before an 
order for payment of money should 
be made against him.—C. Id. C. 
*—Phear, 3. (Ainslie 3. dmentiente.) 
'The 19th May 1873, Baboo Hurry, 
ram and Sreeram, If., L. 0., p. 139. 

Postponement of execution*sa!e# under Act 
VIII., ft C. f of 1869.«—Security requisite. 

Couch, C. J. —The jurisdiction of 
the Moonsiff is given by Section 
246 of Act VIII. of 1850 which 
authorizes the Court, when a claim 
is preferred to attached property, to 
investigate it with the like powers 
as if theekimanthad beenorigipally 
made a defendant to the suit. Sec¬ 
tion 047 enables the Court/ it' it 


appears necessary, to postpone the 
sale for the purpose of making the 
investigation., In cases unde^ Act 
VIII. of I860, B. C., the poi^v is 
subject to a further qualification ; 
the Court is not to postpone the 
sale unless the amount of the decree 
is deposited or security given for it. 
—C. H. C., 1st 1873, J. G. 
Bar, ram , XX., W. R.,$. 16. 


Municipal Commissioners—Their power to 
administer oath—Their notions to be con¬ 
trolled if made without jurisdiction—Act 
III. B. 0. of 1864. 

Maekby, J.—By section 6 (Act 
III. B. C* of 1864} every Commis¬ 
sioner for the purposes of this Aet 
is vested with the powers of a Ma¬ 
gistrate under Section 23 of the 
Code of Criminal Procedure, and 
this would seem to be sufficient to 
authorize him to administer on 
oath, if the purposes of the Act re¬ 
quire that he should do so. 

llegular reports signed by me¬ 
dical men constitute the evidence 
of competent persons within the 
meaning of Act III. B. C. of 1864. 

It should, of course, be presum¬ 
ed that a public body of this kind 
(The Municipal Commissioners) 
acting on behalf of the public ore 
acting bond-fide y and their whole 
conduct must be looked on in order 
to see whether they have substan¬ 
tially complied with the powers con¬ 
ferred upon, them by the Legisla¬ 
ture. But it is ob viousiynecesaary 
that there should, be some control 
over persons exercisingfcuch very 
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Benamee Transactions-—Their Legal 
Effects. 

Benameb transactions are a cus¬ 
tom of the country and must be re¬ 
cognised till otherwise ordered by 
law.* If gentlemen holding proper¬ 
ty benameef keep fictitious books, 
and make false statements in peti¬ 
tions to Courts of Justice and in their 
private correspondence, for the pur¬ 
pose ofconcealiug property from their 
creditors or for deceiving the mem¬ 
bers of their own family, they have 
only themselves to blame, and they 
should not be surprised if they are not 
believed when, for their own benefit, 
they offer themselves as witnesses 
in a Court of Jusfciee, and openly 
and without shame avow that all 
that has been said or done was false 
and fictitious for the purpose of 
carrying into effect their own infa¬ 
mous designs(t) The compatibi¬ 
lity of benamee transactions with 
honesty depends upon the peouliar 
circumstances of each case4 

In questions of benamee owner¬ 
ship, the criterion is, to consider 
from what source the purchase- 
money comes $ the presumption is 
that purchase made with the 
money of A iu the name of B is 
for the benefit of A fj Thq burden 
of proof lies on the person who 

. - <*} h W. R., p, 138. 

„ 0)11, W. B., p. 7a, 

x 7, w. b., P . m 

l|13,W.B,(Pdvy0q«ncU)p. 1. 


maintains that the apparent state 
of things is not the real state pf 
things, and the apparent purchaser 
must be regarded as the real pur¬ 
chaser uuiil the contrary be prov¬ 
ed* 

LEADING CASES. 

Case (l.)-rA persou having pur¬ 
chased an estate by private sale sued 
to set aside a mokurruree created by 
his vendor. The deed of sale recited 
that the mokurruree was a mere 
benamee created in fraud of credi¬ 
tors, and that the vendee might 
set it aside. The defendant plead¬ 
ed a bond fide holding and alleged 
that the plaintiff’s vendor had pub¬ 
licly admitted the reality of the 
transaction in a suit in a Court of 
Justice and that it was found to be 
so. The Calcutta High Court follow¬ 
ing the decision of the late Sudder 
Court, in the case of Trilochun, 
v. Obhoy Churn, at p. 1039 of 
S. D. Reports of 1359, which 
is tii leading case on the subject, 
decided that the plaintiff could 
not succeed, observing that, “a 
party eannot plead his own fraud 
and the party who makes that 
allegation must fall. If the plain¬ 
tiff alleges that the deed is bond 
fide, and the defendant pleads that 
it is a fraud to which he was A 
party, the plea cannot be heard, 
and the plaintiff must have n de¬ 
cree. If the plaintiff alleges that 
ho and the defendant were equally 

—-— —-- '!■■■ - ' i n "O' - 7 . . 

* 3 , Agra A. 10 . 
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parties to the fraud, he cannot be 
heard, his suit must at once be 
dismissed. It is sufficiently esta¬ 
blished that the heirs of the fraudu¬ 
lent parties representing them are 
equally bound with the original 
parties. The only distinction sought 
to bo drawn in this case is that 
the present plaintiff is not an heir 
but a private purchaser. No dis¬ 
tinction can be drawn. All repre¬ 
sentatives arc equally bound. The 
exception is only when a plaintiff 
is himself a defrauded party, and 
comes into Court for relief from a 
fraud against himself perpetrated 
by his vendor in collusion with the 
other party. This would be the 
case of a purchaser at a compul¬ 
sory execution sale; because the 
fraudulent transfer would be, in 
fact, a fraud committed both 
against the creditor and against 
tho execution purchaser. It may 
also be that if plaintiff's vendor had 
defrauded him by concealing this 
tenure altogether, and inducing 
him to give valuable consideration 
in ignorance of it, he might, on 
proving such a case, have a good 
action against both the parties who 
created the fraudulent tenure. But 
in this case he canpot say this—-on 
the face of his deed of sale, he was 
made aware of the transaction. 
The plaintiff 'stands simply in the 
shoes of the vendor, and both the 
vendor and his present representa¬ 
tive are equally incompetent to 
come into Court, alleging the ven¬ 
dor's fraud, If it were otherwise, 


a fraudulent party himself preclud¬ 
ed from bringing a suit, might 
cure all defects by simply setting 
up a purchaser under himself while 
ho would obtain through a piftchas- 
er the value of "a good title."* 

Case (2.)—In a suit by an heir 
to recoYor property which had 
been transferred by a benamec 
and fictitious conveyance on the 
part of plaintiffs father, where the 
objeet was found to havo been to 
defraud creditors, tho Calcutta 
High Court followed the decision 
of the Sudder Dewanny AdawJutat 
p. 1639, S. D. A. Reports of 1859, 
which held that “ when parties exe¬ 
cute fictitious deeds for the purpose 
of defeating creditors, they place 
themselves at the mercy of the 
person in whose name the fictitious 
conveyance is made, and their snb- 
sequeut plea of tho transaction 
being benameo should not be lis¬ 
tened towith reference to the 
question of pari delicto that judg¬ 
ment stated, that, " the objection 
must come from a person who is 
neither party nor privy to it, for 
no man can allege bis own fraud 
in order to invalidate bis own 
deed."t 

Case (3.}—Plaintiffs, as legal 
heirs, the son and daughter of 
Shaik Kaloo, sought to obtain 
possession of their share of his pro¬ 
perty from ffowshun Beebeo, the 
widow of the said Kaloo, who 
was in possession under a deed of 

... -- -»—,.!■ wwl 

* HI., W. B., p, 62. 

t xui., w, it,, M7.; 
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gift alleged to bo executed by 
Kaloo i« ber favor in lieu of dower. 
The transaction was found not to 
be a bond fide one. The Calcutta 
High Court held “ that the plain¬ 
tiffs who are representatives of the 
party who executed the deed, are 
bound by his act. The deed must 
hold good against them, though it 
would bo 4 no bar to any creditor 
seeking to recover his dues from 
the property now ia the defendant's 
possession."* 

“ If ho who is Smithied to five several 
persona, to each party in 201., in considera¬ 
tion of natural affection gives all his goods 
to his eon, or cousin, in that case, for as 
much as others should lose their debts, &o., 
which aro things of value, tho intent of the 
act was, that the consideration in such cases 
should ba valuable ; for equity requires that 
such gift, which defeats others, should be 
made on as high and good consideration as 
the things which are thereby defeated are ; 
and it is to be presumed that the futber, if 
he had not been indebted to others, would 
not have dispossessed himself of all his goods, 
and subjected himself to his cradle ; and 
therefore it shall ho intended, that it was 
made to defeat his creditors.’’— Smith's lead¬ 
ing Cam, Vol. t, page 3. 

Case (4.)—Three brothers,—A, B 
and 0 transferred their properties to 
their wives in fraud of creditors. D, 
a nephew of theirs, fully aware that 
these deeds were merely nominal, 
and that tjio possession had passed 
under them, in order to perpetrate 
a fraud on other heirs to his uncles' 
estate who were minors, fraudu- 


lently induced the said wivos of his 
uncles', after the death of their 
husbands, to make over their no¬ 
minal fighter to him. In a suit 
brought by one of the said heirs, 
it was contended that even if the 
deeds alluded to were executed in 
fraud of creditors, they were good 
between the parties, and that the 
subsequent transfers to D were 
therefore good also, and that 
neither the parties who raado the 
fraudulent transfers, nor their heirs, 
cotfld in any way question such 
deeds. The Calcutta High Court 
considering these arguments to 
bo of no avail, remarked “ They 
might he good arguments in sup¬ 
port of his rights, if he was a pur¬ 
chaser for valuable consideration 
without notice of the nominal na¬ 
ture of the original transfers. But, 
so far from this beiug the case*, ho 
is a nephew of the parties who exe¬ 
cuted these deeds; he had full 
notice of the true nature of those 
documents ; he was fully aware that 
they were mere paper transactions, 
under which no possession had 
passed, and to which no effect had 
been given. He*cannot, therefore, 
he allowed to benefit by such 
deeds."* 

Case (5.)—A person conveyed 
the disputed property to another 
benamee upon the occasion o£ the 
failure of a firm in which He was 

* ' f V ‘V / 

an assistant, under the yague &p- 


t iy , w. it., p. i2. 


# IV., W. R„ p. 72. 
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prehension that he would be made 
liable for the debts of his employ¬ 
ers. Upon a suit by the heirs of 
the real owner against the repre¬ 
sentatives of the benameedar for 
recovery of the said property it was 
urged that the plaintiffs having 
admitted a nominal conveyance, 
their suit was untenable, the Cal¬ 
cutta High Court held that the 
plaintiffs were entitled to recover 
as the conveyance did not amount 
to a fraud.* 


If parties 6tand by and permit 
another to hold himself out to the 
world as the real proprietor of an 
estate when he in reality is a bena. 
meedar for them, and thus induce 
parties innocent of the fraud to lend 
tlioir money upon such faith, they 
are not entitled to any consideration 
from a Court of equity and good 
conscience. 

Case.-— The plaintiff, the real own¬ 
er, permitted his benameedar to deal 
with the property as his own by 
pledging it to the defendant for 
sums borrowed from him. Further, 
it appeared that, after disputes had 
broken out between the plaintiff and 
bis benameedar, the former permit¬ 
ted the latter to lease out the proper¬ 
ty to another person, treating it as 
bis own. Then, when the defendant 
sued to recover the monies due on 
his bond, the plaintiff permitted a 
decree to pass unquestioned, where- 
by the property was rendered liable. 


Papers. 

Under these circumstances the Cal¬ 
cutta High Court held that the 
plaintiff was not entitled # to any 
consideration from a Cfurt of 
Equity*. 

A purchase for valuable con* 
sideration and without notice of 
the benamee, from one who, in the 
eyes of tho world, is the absolute 
owner of a property, and who holds 
that property, to all appearances, 
under a good and sufficient title, 
would he protected and would hold 
good against any subsequent sale 
made by the real owner or his 
heir.t 

If property is purchased in the 
name of a benameedar, and all the 
indicia of ownership are placed in 
his hands, the true owner can only 
get rid of the effect of an alienation 
by the benameedar, by showing that 
it was made without his own ac¬ 
quiescence, and that the purchaser 
took with notice of that fact.% 
A decree of foreclosure obtained 
against the benameedar is binding 
upon the execution-purchasers of 
the rights and interests of the ac¬ 
tual owner who had originally pur¬ 
chased and mortgaged in the namo 
of the benameedar , unless it can he 
shown that the foreclosure was 
effected in fraud of them. 

Case .—The plaintiff alleged that 
the property in dispute originally 
belonged to Gunga Pereaud; that 
it was bought by Gtmga Persaud 

t v., w. R., p. 87. 

t in., W.p. 16 . 

t X., W, B.j p, 165. 


# Xri.,\Y. B , p.117. 
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ia the name of Gour Surn Persaud ; 
that on the 26th of July 1851, 
Gunga Persaud, through his be- 
nameedar Gour Surn, mortgaged 
the property by conditional sale to 
Bbugwun Lall; that on the 29th 
of December 1854, Bbugwan Lall 
foreclosed, and, dying shortly after, 
his widows (defendants Nos. 8 and 
4), obtained possession ; and that 
finally on the 7 th of July 1863, the 
plaintiff himself purchased the same 
property at an execution-sale effect¬ 
ed in consequence of a decree pass¬ 
ed against the widows. The de¬ 
fendants (Nos. 1 and 2) resisted the 
claim of the plaintiff, on the ground 
that Gour Sum Poraaud’s condi¬ 
tional sale on the 2Ctli of July 1851 
did not pass the property of Gunga 
Persaud, and that they, on the 1st 
of December 1851, bought the 
rights and interests in the same 
property at an auction-sale in exe¬ 
cution of a decree against Gunga 
Persaud. The facts were found as 
alleged by the plaintiff. The Cal¬ 
cutta High Court observed “ that 
the Principal ,Sudder Ameen has, 
in terms, found that Gunga Per¬ 
saud bought the property in the 
name of Gour Sum Persaud, and 
that it was on that account that 
the conditional sale of 26th July 
1851 was made in the name of 
Gour Sum Persaud. If this be so, 
then the decree of foreclosure of 
29th December 1854 obtained* no 
doubt, as far as concerns name, 
against Gour Sum Persaud alone, 
would be good and binding against 


the defendants Nos. 1 and 2, so 
as to foreclose the equity of re¬ 
demption which they purchased of 
Gunga Persaud, unless they can 
show that the foreclosure was effect¬ 
ed in fraud of them or of their 
vendor and consequently was void 

and inoperative....,.. 

If notice whieh must have pre¬ 
ceded the foreclosure decree of 
December 1854 was served upon, 
the right person, then the decree 
will bind the equity of redemption, 
intff whosesoever hand it may have 
passed. It might no donht, (suppos¬ 
ing the fact wereso) have been possi¬ 
ble to show, that the notice of fore¬ 
closure was served upon Gour Sum 
Persaud, and kept from the know¬ 
ledge of them, the defendants, al¬ 
though the mortgagee was well 
aware that the equity of redemption 
had passed from Gunga Persaud, or 
Gour Sum Persaud, into the bands 
of the defendants at the exeeution- 
sale: but until this is shown as a 
matter of fact, it must be presumed 
that the proceedings in the fore¬ 
closure were regular and valid, 
and as far as can be gathered from 
the record, Gour Persaud was the 
right person against whom the 
suit should have been brought.”* 
Where property is hold benamee, 
and the ostensible owner assents 
to its being disposed of by a third 
party to the prejudice of the ml 
owner, the real owner cannot be 
allowed to object. 

* X., W, B,, p. 
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Case .—The plain ti IF held proper¬ 
ty benamee in the name of Grecsh. 
Grccsh stood by while Mothoor 
mortgaged the whole property, and 
Greesh subscribed his name to the 
mortgage, thereby admitting that 
Mothoor was capable, as owner, of 
dealing with the whole property. 
The Calcutta High Court said that 
“ the plaintiff is undoubtedly bound 
by his benameedaree acts. If lie 
will put forward another person as 
the owner of his property, that 
person is to the rest of the \^brld 
the real owner; and if the ostensi¬ 
ble owner deals with the property, 
the plaintiff cannot be allowed to 
object. Ilis own acts have led to 
the fraud.”* 

An innocent holder (for value 
and exercising ordinary diligence) 
of property given in pledge for the 
payment of a debt, without notice 
of his debtor being a benamee 
holder for others, is entitled to 
maintain his lien. 

Case.—Plaintiff claimed to sell 
in execution of a decree certain 
property, of which his debtor was 
the registered and ostensible pro¬ 
prietor. Defendants, alleging that 
they were the real owners holding 
benamee, succeeded in getting the 
property released by summary a- 
ward. In a regular suit coming 
on appeal, the Calcutta High Court 
decided that “ the registered bond, 
which is the foundation of plain- 
tiff's claims, pledges the disputed 


f property for the payment of the 
debt; and that plaintiff being an 
innocent holder for value exercis- 
ing ordinary diligence,^who ac¬ 
cepted the lion without’notice, is 
entitled to maintain his lien and 
all the property in satisfaction 
of the debt; and on that ground 
should succeed as against the par¬ 
ties who, by their acts, enabled 
the lenameedar to deceive him and 
take his money.”* 

Where a conveyance is made 
benamee , the donor remaining the 
absolute and uncontrolled owner 
of the property from the date of 
gift to his death, the property 
passes at his death not to the donee 
but to his own heirs. 

Case .—A had two sons B and 
C. B during the life-time of A, 
was involved in considerable debts. 
A executed a deed of gift to his 
wife and sister-in-law 15 or 10 years 
before his death, providing in that 
deed that on their death the estate 
was to go to B's sou, if he should 
i have any, and to C. and his sons 
absolutely. Since the date of gift 
the names of the above ladies bad 
been used in all paper transactions, 
but A *had remained until the day 
of his death in the actual enjoy¬ 
ment of the property, and siuee his 
death B had been in possession of 
his share. At the death of A, the 
creditors of B having attached bis 
share in the property, objections 
were raised on the ground that ho 
had no interest. The creditors bav- 


* IX., w. R., | t , 59?, 


* IV., w, it., r- w. 
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ing been unsuccessful brought a 
regular suit to have it declared 
that a share of A'a estate came by 
i uheritance to B. The suit coming 
on appeal before the Calcutta 
High Court, they observed “ The 
motive of such a transaction is 
perfectly clear. By this transac¬ 
tion, if successful, while on the one 
hand Sreenath's (B’s) creditors 
would bo excluded, on the other hand 
Sreenath himself would not. The 
deed could be used to keep off 
claimants outside the family, whilst 
within the family matters would 
go on as before. The very essence 
of such a transaction is that it 
should have a double aspect, and 
there is no doubt the experience 
and skill which persons in this 
country have gained by a constant 
resort to such transactions make it 
exceedingly difficult for a Court of 
Justice to detect the truth. But 
upon the whole, we have come to 
a clear conclusion * * * that the 
conveyance by Ajoodhya Ram (A) 
to his wife and sister-in-Jaw was 
benamee; that Ajoodhya Ram (A), 
notwithstanding that nominal con¬ 
veyance, remained the absolute 
and uncontrolled owner of the pro¬ 
perty ; and that a share in this 
property passed at his death by 
inheritance to Sreenath (B) 

Strict proof is necessary to es¬ 
tablish benamee ownership in a pro¬ 
perty which is attached or sought to 
be sold by creditors in satisfaction 

. * XII., W, B,, Pt 230. . 


of decree., against the person in 
whose name the property stands.. 

Case .—A certain Nawab pur¬ 
chased with his own funds property 
in the name of his son. Creditors 
of the sou attached that property, 
but the Nawab having laid his 
claim to it, his claim was disallowed 
and ho was referred to a regular 
suit. On a regular suit being 
brought by the Nawab, it was 
found, that the motive of the 
Nawab in purchasing the property 
in . the name of his son was to 
vary the rule of succession between 
sons and daughters in his family. 
The Brivy Council in dismissing 
the Nawab’s appeal observed “ If 
tho conveyance to the sons was 
designed to produce an effect there¬ 
after, by changing the amount of 
shaves of tho whole property on a 
succession between sons and daugh¬ 
ters, it could not he designed as a 
mere naked benamee conveyance, 
because, * * a mere benamee con¬ 
veyance would in no way affect 
such succession. But if, as the 
Nawab himself represented the 
transaction, it was desigued to affect 
the daughter’s claims or interests, 
it could only so operate as a veal 
transaction ; that is, by a convey¬ 
ance of interest to tho sons. It is 
immaterial in this case to consider 
whether tho legal effect of the 
arrangement would be to confer a 
resulting life-estate on the Ngwab 
or not, since the only cctateH mado 
in the suit was whether it was an 
absolute benamee transaction. The 
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case admitted, certainly, of being 
viewed thus, that the conveyance, 
was mere colorable, to be treated 
as real should it become necessary 
to defeat a daughter’s claim, but 
fictitious as between father and 
sons. It is to be observed how¬ 
ever, that this view of the case was 
not presented to the Judge j and if 
it had been so presented, the Judge 
would have been justified in declin¬ 
ing to act on such an allegation 
of fraud against creditors of the son 
* * * in favor of the father, 

alleging his own fraud. Their 
Lordships, therefore, think that the 
Principal Sudder Ameen was justi¬ 
fied in regarding the whole evi- 
dence before him as not sufficient to 
establish the case of benamee own¬ 
ership, which the Nawab advanc¬ 
ed, As the decision under review 
does not appear to conflict with 
any rule of law, as the question 
decided is one of fact, as the deci¬ 
sion is sustained by sufficient evi¬ 
dence, and establishes the claim of 
creditors against property of which 
their debtor was allowed for many 
years to have, at least, the osten¬ 
sible ownership, it is one which 
their Lordships would not disturb, 
unless it were clearly shown to be 
wrong. It is the duty of a Court 
of Justice in such a case to put the 
objector to the rights of creditors 
founded on apparent ownership to 
strict proof of his objection; he 
must recover, if at all, on the case 
that he asserts. It would be easy, 
if such vigilauee and jealousy were 


not exhibited, for a family to place 
the family property out of reach of 
creditors. If the father became 
indebted, the titular right*would 
be then stated to have conveyed 
the real interest; but if the son 
were indebted, then the claim 
would take the form to which this 
suit is adapted. Views of these 
dangers to the rights of creditors 
seem to have been present to the 
Courts below; and in the present 
case their Lordships are unable to 
see that jealousy of a probable 
fraud has induced an incorrect es¬ 
timate of the evidence."* 

If a person purchases property 
benamee at an execution-sale, and 
remains in possession and if after¬ 
wards the benameedar as certified 
purchaser sues the real owner to re¬ 
cover possession, it was held by 
tho Privy Council that section 260 
of the Civil Procedure Code is no 
bar to preclude the enquiry into 
the real title. 

Case .—Brijlall Opadhia was 
mortgagee in possession of Tolook 
Doodhur. Whilst he was so in pos¬ 
session, the interest of the mortga¬ 
gor was offered for sale under a 
decree obtained against him by a 
creditor. Buhoree Lall became the 
ostensible purchaser at such sale, 
and the certificate of sole was grant¬ 
ed to him in bis own Dame as the 
purchaser. Brijlall Opadhia remain¬ 
ed in possession until his death 

( To be continued.) 

XIV,, W, E. (l'livy Council) p. li. 
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Sections one, eight, nine, ten if, for the words ,r Principal Sud- 
*' and twelve of Mad- dot Ameen," the words f Subordi- 

of M«dt^°Aeft m A<?t No. I. of oate Judge' were substituted. 

1. of 1888. 1868 (for tke ap- But save as provided in this sec* 

pomtment of*a Com - tion nothing herein contained shall 
missloher for the administration of be deemed to affect the said Madras 
civil and criminal justice and for Act. 

the superintendence and collection 80. The High Court may per- 

qf the revenues on the Ncilgherry vacation ^ ^ 0UE t s 

Hills) shall be read as if, for the ' under its control to 

words ( Civil’ and * Zillah’, used adjourn from time to time for pe- 
therein with reference to a Civil riods not exceeding in the aggre- 
or Zillah Judge or Court, the word gate two months in each year. 

1 District’ was substituted, and as 



SCHEDULE 

[Referred to in section 2.J 
I—-Madras Regulations. 


Number aud year of 
Regulation. 


Title of Regulation. Extent of repeal. 


Regulation II. of 1802 ... A Regulation for establishing So much as has 

and defining' the Jurisdiction not boon ro¬ 
of the Courts of Adawlut, or pealed. 

Courts of Judicature, for the 
Trial of Civil Suits in the first 
instance, in the British Terri¬ 
tories immediately subjoct to 
tho Presidency of Fort St. 

Geoige. 

Regulation III. of 1802 A Regulation for receiving, trying The unrepealed 

and deciding Suits or com- part of section 
plaints declared cognisable in seven. ' ■/ 

the Courts of Adawlut esto- The unrepealed 
Wished iu the several zillnha part pf thefirst 
immediately subject to the Pre- eliu$<>o£ sec- 
Atdewtjy of Fort St. George. tiott sixteen. 
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SCHEDU L%—continued. 

I.—Madras Rigulations,—- continued . 


Number and year of 
Regulation. 


Title of Regulation, 


Regulation XII. of 1802... A Regulation for the appoint¬ 
ment of the Ministerial Officers 
ofthe Civil and Criminal Courts 
of Judicature. 

Regulation III. of 1816 ... |A Regulation for rescinding Re¬ 
gulation VI. of 1806, and for 
authorizing the Courts of Sad¬ 
der and Foujdarry Adawlut to 
sanction the occasional Ad¬ 
journment of the Civil and Cri - 
minal Courts under the Pre¬ 
sidency of Fort St. Goergc. 

Regulation YI. of 1816 . Regulation for reducing into 

one Regulation, the Rules 
which have been passed re¬ 
garding the Office of Native 
Commissioners; for modifying 
and extending their Powers in 
the Trial and Decision of Civil 
Suits ; and for authorizing 
them, under the designation of 
District Moonsifs, to discharge 
certain additional Duties. 

Regulation VII. of 1816. A Regulation for authorizing 

District Moonsifs to assemble 
District Punchayets for the 
Adjudication of Civil Suits for 
Real and Personal Property, 
without limitation as to Amount 
or Value, within their respec¬ 
tive jurisdictions; and for de¬ 
fining the Powers and Authority 
to be vested, in such Distriot 
Punchayets, ^ 

Regulation TL of 1821 **' A Regulation for extending the 

Jurisdiction of the Registers, 
Sudder Ameena, and District, 
Moon sift, and for the more ; 
effectual checking of Abuses 
bv District '*'**”«**’.'* 


Exfent of repeal. 


So much as has 
not been re¬ 
pealed. 


So much as has 
not been re¬ 
pealed. 


So much as has 
not boon re¬ 
pealed. 


The whole. 


So much as has 
not been re¬ 
pealed. 
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SCHEDULE, - conitiiaeck / 

I.—Madras Regdxations,— concluded . 


Number and year of 
Regulation. 


* 

Title of Regulation. 


Regulation VII. 


of 1827.| A Regulation for constituting 
! the Office of Native Judge. 


Regulation II. of 1828 A Regulation for improving the 

Administration of Justice by 
District Moonsifs, in certain 
respects. 

Regulation I. of 1829. A Regulation for amending the 

Rales in force relative to the 
Trial of Appeals, and for tho 
better securing of Impartiality 
in tho Administration of Jus¬ 
tice. 


Regulation III. of 1833... A Regulation for Conferring upon 

Sadder Amecns jurisdiction in 
Criminal Cases, and for ex¬ 
tending tho Civil Jurisdiction 
of Registers, Sudder Ameens, 
and District Moonsifs. 


II.—Acts. 

Number and year of Title of Act. 

Act. 


Act No, VII. ofl 843 . An Act for abolishing the Pro¬ 
vincial Courts of Appeal and 
Circuit in the Presidency of 
Fort St. George, and . for oata* 
Wishing new Zillah Courts to 
perform their functions; for 
establishing Courts constituted 
according to Regulations I. 
and ■ II;'* and Regulations VJI. 
audi VIII. of 1827, in place of 
the existing Civil and Crimi¬ 
nal Zillah Courts, and for pfc 
tending the ; Civil jurisdiction 

of ficii Courts, 

x 2 


Extent of repeal. 


The whole. 


So much as has; 
not been re- ’ 
pealed. ' 

So much as has 
not been re¬ 
pealed. 


So much as has 
not been re¬ 
pealed. 


Extent of repeal. 


The whole Act, 
except sections, 
twenty-six, for¬ 
ty-four and for- 
ty-soveu. 
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SCH EDU LE,^- concluded. 
II. —Acts,— concluded. 


' Number and year of 
Act. 


Title of Act. Extent of repeal. 


Aot No. IX. of 1844 .. An Act for authorizing the insti- So much as has 

tution of Suits in the Courts of not been re- 
triucipal Sudder Ameens and pealed, 

Sudder Ameens. 


Madras Act No, IV. of An Act for investing certain The whole. 

1868. Courts in the Presidency of 

Fort St. George, either wholly 
or in part, with the jurisdic¬ 
tion exercised by Courts of 
Small Causes established un¬ 
der Act XL1I. of 1860. 


Madras Act No. I, of 1865. An Act to provide for the altera¬ 
tion of the stations of Zillah 
Courts and limits of Districts 
or ZillahB in the Madras Pre¬ 
sidency. 


The wholo Act, 
except so much 
of section one 
as empowers 
the Governor 
in Council of 
Fort St. George 
to alter the li¬ 
mits of existing 
districts. 


THE PANJAB MUNICIPAL 
ACT, 1873. 


CONTENTS. 


Pmamble. 

L — Preliminary. 
Sections, 

1. Short title. 

Local extent. 

Commencement, 

2, Repeal of Aet*. 

Existing extensions and ap¬ 
pointments, 


Existing assessments and bye¬ 
laws. 

Former proceedings. 

3. "Committee” defined. 

4. Power to extend Act to towns. 
Objection to such extension. 
Procedure thereon. 

5. Power to define limits of towns 

to which Aet extends. 

II.—*Appointment) Duties and Pow¬ 
ers of Committees. 

6. Appointment of Committee. 

7. Power to levy rates or make 

assessments. 

Objection to rates. 

Procedure thereon* 
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8. Power to make rules for col¬ 

lection and application of 
rates. 

9. Becovery of rates. 

10. Municipal Fund. 

11. Duties and powers of Commit¬ 

tees. 

12. Provision for Police. 

13. Power to make rules as to 

business and officers. 

14. Power to make bye-laws. 

15. Bye-laws to be confirmed and 

published. 

16. Power to enter on private 

property. 

17. Power to suspend or limit 

powers of Committees. 

III .— Suits hj and against Com¬ 
mittees. 

18. Suits by and against Commit¬ 

tees. 

Contracts of Committees. 
Liability of members of 
Committees 

19. Bar of suit in absence of one 

month's notice of cause of 
suit. 

IV. — Penalties. 

20. Penalty on member or servant 

of Committee being in¬ 
terested in contracts made 
with Committee. 

2L Penalty for infringement of 
bye-laws at non-payment of 
fines. 

22. Prosecutions. M ■. 

23, Recovery of fines, 


Act No. IV. op 1873. 


Passed by the Governor General 
op India in Council. 


(Received the assent of the Governor 
General On the %lst January 1873 ), 


Preamble. 


An Act to provide for the appoint¬ 
ment of Municipal Committees in 
the Punjab, and for other pur¬ 
poses. 

Whereas it is expedient to pro¬ 
vide for the appoint¬ 
ment of Municipal 
Committees in towns in the Panjab,, 
and for police, conservancy, local 
improvements, aud education in 
such towns, and for the levying of 
rates and taxes therein; It is here¬ 
by enacted as follows 

/.— Preliminary. 

1. This Act may be oalled *' The 
Panjdb Municipal 
Act, 1873 

It extends only to the territories 
under the Govern¬ 
ment of the Lieute¬ 
nant Governor of the Panjdb ; 

And it shall conic 

Commence- j uto f orc0 on th 
ment. 

passing thereof. 

2. Act No XV. of 1867 (to 

make better provision 
AcbT Peal ° f f or appointment 
of Municipal Commit¬ 
tees in the Panjdb, and for other 
purposes) and Act No. II. of 1872 
, (to rerice . and continue the opera¬ 
tion of Act XP t pf 1867,/ are re¬ 
pealed; and Act No, XXVI, oic 


Short title- 


Local extent. 
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185 > (to enable improvements to be 
made in towns) is repealed so far as 
it affects the Panj&b. 


Jbut all extensions and appoint* 
meats made, and all 
limite defiued, under 
poiiitmenia, the said Act No. XV. 

of 1867 shall bedcem- 
ed to be, respectively, made and de¬ 
fined under this Act. And an ex¬ 
tension of any particular provision 
of Act No. XV. of 1867 shall bo 
deemed to he an extension of the 
corresponding provision of this Act. 

And all assessments, bye-laws, 
rules and regulations 


Existing as¬ 
sessments and 
bye-laws. 


of any kind, relating 
to matters provided 
for by this Act, 
which may heretofore have been 
made or approved by the Local 
Government, shall be deemed to 
have been made under this Act. 


Former pro¬ 
ceedings. 


And all proceedings taken under 
any such assess¬ 
ments, bye-laws, 
rules and regulations 
shall be deemed to be as valid as 
if they had been taken under this 
Act. 


3. In this Act “ Committee’' 
“ Committee’’ means a Municipal 
defiued. Committee under 


this Act. 

4. The Local Government may, 

Power to ex* ** notification pub- 
tend Act to lished in the Pan- 
towM, Gazette, declare 

its intention to extend this Act, 
or any of its provisions, to any 
town in the said territories, 


Any inhabitant of such town 
_ , . objecting to such ex- 

OHjection to , . 9 , 

such extension, tension Ifcaj, WlthlQ 

six weeks jfrom the 
said publication, send hisobjection 
in writing to the Secretary to the 
Local Government, and the Local 
Government shall take such ob¬ 
jection into consideration. 

When six weeks from the said 


publication have ex- 

JrLT d “ " Go- 

vernment, if no such 

objections have been sent as afore¬ 
said, or (where such objections 
have been so sent in) if, in its 
opinion, they are insufficient, may, 
by like notification, effect the pro¬ 


posed extension. 

5. For the purposes of this Act, 


Power to de¬ 
fine limit a of 
towna to which 
Act extends. 


the Local Govern¬ 
ment may, from time 
to time, by notifica¬ 
tion in the Panjdb 


Gazette, declare what shall be 
deemed to be a town for the pur¬ 
poses of this Act, and define the 
limits of any town to which this 
Act has been extended. 


II. — Appointment, Duties and Pow¬ 
ers of Committees. 

6. In every town to which this 
Act is extended, the 
Local Government 
shall K appoint, or 
cause to be appointed, a Committee - 
consisting of not leas than fiV© 
members. 

Such members may be appointed 
as the Local Government from time 
to lime directs, cither tx officio., or 
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by nomination, or by election, or 
so mo by one and some by any other 
of such methods t .. , 

. Provided that (except with the 
approval of the Governor General 
in Council) not less than two-fifths 
of the members of a Committee 
shall be persons other than salaried 
officers of Government. 

The Local Government may- 
fa) from time to time remove 
any of the members of any Commit¬ 
tee, add to their number, and fill 
up vacancies occurring among 
them ; 

(b) determine the time and 
manner of the election of those 
members whom it may direct to be 
appointed by election, and the per¬ 
sons by whom they shall be elected, 
and generally make such rules as it 
thinks fit for regulating such 
election ; 


(c) appoint the President and 
Vice-President, or either of them, 
of any Committee, or authorise any 
Committeo to appoint, by election 
from their number, such President, 
or Vice-President, or both. 

No appointment under this sec¬ 
tion, other than the appointment 
by election of a Vice-President, 
shall be valid unless and until it is 
notified in the Panjab Gazette. 

7. Subject to any general rules 
or special orders 

■JST2& *** ^ Governor 
assessments. General in Council 
may from time to 
time ’ make in this behalf, 
every Committee intending to 


impose taxes for the purposes of this 
Act shall, from time to time, give 
public notice of such intention, and 
shall in such notice define the per¬ 
sons or property within the town 
to be taxed for the purposes of this 
Act, and the amount or rate,, of the 
taxes to be imposed hereunder; 

Any inhabitant of such town 
objecting to such 

rate8. |8Ct,<m * not * ce m *Yr within a 
fortnight from tho 
dale of the said notice, send his 
objection in writing to the Presi¬ 
dent of the Committee, and the 
Committee shall take such objection 
into consideration and report thoir 
opinion thereon to the Local 
Government, 


When a fortnight from the date 
of the said notice has 

objections have been 
sent as aforesaid, or (where such 
objections have been sent in) if, in 
the opinion of the Committee, they 
are insufficient, the Committee 
may', with the previous sanction of 
the Local Government, to be noti¬ 
fied in the Panjab Gazette , defino 
the persons or property and tho 
amouut or rate of the taxes afore¬ 
said, and may then impose such 
taxes accordingly, , 


Power to 
make rule* for 
Collection ami 
application of 
rates. 


8* The Local 
Government ./may 
from time :to' time 
make rules— 


as to the persona by whom, and 
the manner in wbich> any assessment^ 
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of tares under this Act shall be 
confirmed, 

and for the collection of such 
taxes; 

and for the safety and doe appli¬ 
cation of them when collected ; 

and for the rendering 1 and pub¬ 
lishing of such estimates and ac¬ 
counts relating to the expenditure 
of the Municipal Funds, in such 
form as it may think fit. 

No tax shall be collected under 
this Act, until the assessment there¬ 
of has been confirmed by the per¬ 
sons and in manner for the time 
being prescribed by such rules. 

9. Rates and arrears of rates 

imposed under this 

ra^°° Very ° f ma y recov ® l ‘* 
ed as if they were 

arrears of land revenue. 

10, All sums received by the 

Committee of any 
Ftmd. aiC,P ** town to which this 
Act extends, aud all 
fines levied under this Act, shall 
constitute a fund, which shall be 
called the Municipal Fund of such 
town, and sha.ll, together with all 
property which may become vested 
in such Committee, be under their 
control, and shall he applied by 
them as trustees for the purposes of 
this Act, 

11. Every'Committee, so far as 
the Municipal Fund 
powers 68 4 “f their disposal per. 

Committees. mits, shall, after pro¬ 
viding otit of such 
Fund for a police establishment in 
manner hereinafter mentioned, 


Acte. 

keep the public streets, roads, 
drains, tanks and water-courses of 
the town for which they are ap¬ 
pointed clean and repairs^ ; 

and, generally, may do all acts 
aud things necessary for the con¬ 
struction, repair and maintenance 
of local public works of general 
utility ; 

and may also make provision, 
by the establishment of new schools 
or the aiding of already existing 
schools or otherwise, for the pro¬ 
motion of education ; 

aud may also make provision for 
promoting the public health, safety, 
comfort and convenience. 

1*. Every Committee shall set 
apart out of the 
ror Municipal Fand sncU 
sum as the Local 
Government from time to time 
requires for the maintenance of the 
police establishment in the town 
for which the Committee is appoint¬ 
ed. 

13. Every Com- 

mkTrulca £ W make 

to business and rules ,, for regulat- 
officers. . , 

mg— 

the time and place of their meet- 
ing; ' 

the conduct of their business j 
the division of duties among the 
members of the Committee j 
the duties, salaries, appointment, 
suspension and rerboval of the ofR- 
cers and servants of the Com¬ 
mittee 

aud otbet similer setters. 
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t&i Atoy Com- abatement ;’df ; naimhc'es Hrhrit the 
m^rLye-iawa! may make Committee--shall* under section 

bye laws— fourteen* • ejpufee (b} f have made 

fa) for de6niBgr,; j»olitMtibg aod, bye-lawavm^afmg' the 1 exercise 
abatiog nuisances whidt are nofc of•tteh‘'0d«foh *• : . t> 

public pr common«nuisances under, If* ! The Local (Jovetflmenfcmay, 
the Indian ! Peiial Code, or under _ ‘ By order,, suspeni oV 

Act No V, of \%Ql ffdr Vie regu. pefaa W w *158 limit all Or any Of 
lotion of, Police) : Colrt ‘ the powers of r any 

(6) for dcfiuing the cases, man- Committee, and may 

ner and times in and at which the also" cancel any of their proceed-, 
officers of the Committee may enter i°g B i roles ori bye-law$, and rfemit' 
upon private property for the detect or reduce atiy tax which 2 they have 
tion and abatement of nuisances : imposed. • • ■ ; 

(e) for securing a proper regis- ///.— Suite by and against Com- 
tration of births and deaths ; mtteet. 

(d) and for cariying out all ot ’ 18. Every Com- 

any of the purposes of this Act. ' mittee shall sue and , 

The Committee may, from time mittee*.■ ” he sued in the name 

to time, repeal, alter or add to any of their President; 

bye-laws made under this section. Every contract made on behalf 
15. No bye-law, and no alter- of any Committee in 

Bye-law* to ation or repeal of or Committees. ° f respect of' any sum 

ftSdpShS^ a(lditioil toa Bye-law, * or property exceed'. 

, shall have effect un- ing twenty rtipees in amount or 
til it has been oomfirmod by the value, shall he in writing, and shall 
Local Government. > be signed by the President or Vice- 

All bye-laws made under this President (if any) and at least 
Act, and all rules made under see- two other members of the Coifr- 
tipn thirteen; and all alterations mittee. ' ’ ‘ 


and repeals of and. additions to 
such bye-Jaws and .ruler shall, be¬ 
fore cominginto tore®, be published 
lor. such, length of time, and in such 
manner* es.tbe Local .Government 
from time to timedireets. ■ , 

16 ., The officers ^ of the Com-* ! 
„. mittee shall " have 

frTpS^ power to enter apon 
properly. ■’. ■ .private'property for 
the detection and 


No contract, unless ho executed, 
shall be biuding on the Committee 
on whose behalf it is made. . v 
No member of a GornmitteC shalt 
'■ be personally liable . 

Liability of for any Contract * 
° f made orexpentem- 
curved By oroft be- ' 
half of the Committee^ but the 
funds from time to time in the 
hands of the Committee shall be 


y 
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liable for, and chargeable with, con¬ 
tracts duly made as aforesaid. ! 

Every member of a Committee 
shall be liable for any misapplication 
of money entrusted to the Com¬ 
mittee, to which he baa been a patty, 
or which happens through, or is 
facilitated by, his neglect of his 
duty; 

and he shall be liable to be sued 
for the same in such Court as the 
Local Government directs as for 
money due to the Secretory of 
State for India in Council. 


19. No suit shall be brought 
against a Commit* 

*«•«»f ‘hoi*- 

month’s notice officers, or nnyper- 
©f cause of suit. , • , 

son acting under 
their direction, for anything done, 
or purporting to be done, under 
this Act, until tbe expiration of 
one month next after notice in 
writing has been delivered or left 
at tbe office of tbe Committee, or 
at the place of abode of such person, 
stating the cause of suit and the 
name and place of abode of the in¬ 
tended plaintiff. 

Unless such notice be proved, 
the Court shall find for the defen¬ 


dant. 

Every such suit shall be com¬ 
menced within three months next 
after tbe accrual of tbe right to sue 
and not afterwards. 

And if any person to whom any 
such notice of suit, j,s given shall, 
before suit brought* tender suffi¬ 
cient amends to the pl^intiff/such 
plaintiffishall not recover. 


IV. — Penalties, 

20. No member or' servant' 6F 
a Committee shall be 

“ton**!. 

v*nt of Com- or indirectly, in any 

si2SiiS'«- ““to* 01 ®» j8 '«"> 

tracts {be CoUimittee,and 

with Commit. , e - . _ 

if any such person be 

so interested,he shall 
thereby become iucapable of con¬ 
tinuing in office or in employment 
as such member or servant, and 
shall be liable to a fine of five bun* 
dred rupees i 

Provided that no person, by 
being a shareholder in, Or member 
of, any incorporated or registered 
Company, shall be disqualified from 
acting as a member or servant of a 
Committee by reason of any con¬ 
tract entered into between such 
Company and the Committee. 

Nevertheless it shall not be law¬ 
ful for such shareholder or member 
to act as a member of tbe Commit¬ 
tee in any matter relating to any 
contract entered into between the 
Committee and such Company. 

,21. Whoever infringes any bye- 
daw made and con- 

InS.gS'.nUf firmed ae dtreoted it. 
byetlfcwr. or this Act, shall be lk- 

oo^p »yja«nt of ^ ^ p ]He } ,^ ex _ 

ceeding fifty rupees, 
and, in the chse hf a continuing 
i ri fr ingement,to a ( fio&npfc fejtCeed ing 
five rupees for every day after notice 
from the Committee of such in* 
friugementi' < t 

' In default. of payment of any 
fine imposed under this section, the 
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defaulter shall be liable tb simple 
imprisonment for a term not,ex¬ 
ceeding eight days* v 

22, Prosecutions under .this 

,Aefcfiov infringe- 
Prosecution*, of byedaws 

may beinstituted before Bay Ma* 
gistrate by the Committee* or by 
any person .authorised by the Com¬ 
mittee in this behalf. 

23. Fines imposed under this 

Act may be recover- 
fiu ^ ecovery of ed iu manner pro¬ 
vided by the Code of 
Criminal Procedure. 

TH E G 0 VERNMfcNT S AVINGS 
BANKS ACT, 1873- 
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Act No. V. of 1873. 


Basse® by the Governor General 
of India IN Council. 

(Ehc&toed the assent of the Governor 
General on tlie 2m January, 1873. 

An -Act to amend the Late relating- 
to Government Savings Banks. 
Whereas it is expedient to amend 

the paymept of de¬ 
posits in Government Savings 

Bank#« It is hereby ebact^l' ha 

follows:— ; 

v Preliminary, 

1. This Actmaybe^alfe^A^hQ 

im * ' 

2 
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Aels. 


It extendsi to the 

Local extent, whole of British In¬ 
dia; .<• 

And it -shall come 

ment° mnienCe " f° rc<2 on thepass* 
iog thereof* 

,2. Act No. XXVI. of 1855 (to! 

Repeal of Act facilitate the pay - 
xxvi. of 1856. went of small depo¬ 
sits in Government Savings Banks 
to the representatives of deceased 
depositors) is hereby repealed. 

Interpret*- g In this Act- 
tion-elause. 


“ Depositor” means a person by 
whom, or on whose 

“Dep!St"’ tor *" bebalf » mo ™y ba9 
been heretofore, or 

shall be hereafter, .deposited in a 
Government Savings Bank, and 
i( deposit” means money so de¬ 
posited : 

“ Secretary” includes every per- 
*• Secretaiy.” S0B 

manage a Govern¬ 
ment Savings Bank; 

and “ Minor” 
“ Minor.'’ means a persbn who 
bos not completed 
the age of eighteen; years*, t \U 
deposits belonging do the Estates of 
; ? . deceased Persons. 

"4. a depositor di,e& having: 
R»ym«t.-on J* i a Qovematept 
death of deposi- Savings Bank a sum 

tor, - , 

of v.mopey not ex¬ 
ceeding one thousand ruppes,,! 


and if prohate jof his will or let¬ 
ters of administration of his estate, 
or a certificate granted under Act 


No. XXVII.ofl880,. (forfacilitat¬ 
ing the collection of debts soft suc¬ 
cessions, and far. the security of 
parties' paying, debit to the re¬ 
presentatives* of i deceased persons', 
is hot produced to the Secretary of 
such Bank within; three months of 
the death of the feaid depositor, , 

?■ the Secretary of such Bank may 
pay the said sum of money to any 
person appearing to him to be enti¬ 
tled to receive it, or to administer 
the estate of the deceased. 

5. Such payment shall be a 
full discharge from 
be **dSarge? *U further liability 
in respect of the 
money so paid,: 

But nothing herein contained 
precludes any exe- 

rigbt T if g exec^ f cllto, ‘ or administra¬ 
tor. tor, or other repre¬ 

sentative. of the de¬ 
ceased, from recovering from the 
person receiving the -same the 
amount remaining!. in hie hands 
after deducting;the'amount of all 
debts or other demands lawfully 
paid :Qr ';discharged by him in duo 
course of administration.' ;■ ‘ 

, And any ereditoror claimant 
Saving of Against the estate of 
?ot cr$- the deceased ifaay re- 

ditor, 

©over his jdebt or 

this?. Act,!' ©rd-ihe! laid i;A«t ’ No. 
XXVB; /©fb to j,auf : person, 
andawiaiaiBg til hjoiilMt »n- 
administered, in the satfte man¬ 
ner.: and: to; the(sam©;-.«*t<mt as if 
the latter bad 'obtaWdi fetters of 
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purity far 
due administra- 
tieo; '• ■' *: ' 


administration of the estate of the 
deceased* ■/ .j ; «. ^ * b/ ) 

6 . -The Secretary of any such 

Batik raaytake such 
security as be thinks 
necessary from, any 
person to whom he 
pays any,, money , under section 
four. %. the due administration of 
the money, so paid, ... 

, end he may assign the said se¬ 
curity to< any person; interested ia 
such administration. 

7 . For the purpose of ascertain¬ 

ing the right of the 

mtatator«tj?' fereon claiming; to 
be entitled as afore¬ 
said, the Secretary of any such 
Bank may take evidence on oath 
or affirmation according to the law 
for the time being relating to oaths 
and affirmations. 

Any person who, upon such oath 

Penalty for or affirmation, makes 
false state- any statement which 
ments, j 8 false, and which 

he either knows or believes to be 
false or does not believe to be true, 
shall be deemed guilty of an offence 
under section one- hundred and 
niuety-three of the Indian Penal 
Code; „ -• 

8 . .Where the ; amount of . the 

O^tWhen deposit belonging to 

te '■ ; tli 0 v# 8 iafci^®f a de- 

OO 0» pitting 


fenrt'Mi * «»»«eaae^fi|orapes 
»* ^'neti^l- exceed -one 
thousand rupees, such amount shall 
he exekded ia computing tbe fee 
chargeable, * under tbs Cehrb Fees' 
Act, 1879, on the probate, or letters 


of administration, or certificate (if 
any), granted in respect of his 
property;*, ^ 

Provided tb*t the person claim¬ 
ing sUch< probate. or letters, or cer¬ 
tificate shall exhibit to the Court 
authorised to grant the same *<?er* 
tificate of the amount of the depo¬ 
sit, in any Government Savings 
Bank belonging to the esfateof the 
deceased. ; Such certificate shall be 
signed by, the Secretary of such 
Bank, and the, Court shall receive 
it as. evidence of the said amount.. 

0 . Nothing hereinbefore con¬ 
tained applies to 
apply 1 tode^ *«oney belonging to 
»w' Worgiaa the - estate of'any 

to estates of ,, • - 

European soi. hufopean ■ Officer, 

diers or desert- *mn^oemmi&ioiied of-- 

0C8* i * 

• * ficer, or soldier* dy- 
iag in Her Majesty's service in 
India, or of any Buvopeau who, at 
the time of his death, ivas a desert¬ 
er from the said service, 

* . , 4 .i 

- • Deposits b&longing ' to -Minors, 

* ■ A ( 

10 . Any deposit made by, or 

*, ..Ou^. behalf ,of, any 

de^S ,Bt td’ be paid 

gjy * w 1 g««r- to him personally, if 


he made, the deposit, 
or.to his. guardian for his use, if the 
deposit was made by any persoU 
ether than . the minbr^ Ntsgetlier 


• Tbe receipt of any is^wr or K |«ar- 
dian, for money pmd to him under 
this section, shall be a sufficient 
discharge thet , cfor;i - ‘ 
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11 All payments of deposits 
heretofore made to 

of L iike llZa piy U * minors or tlieir 8 U0r * 

iae»u hereto- dians by any Secre- 

foro made. , „ ~ 

tary of a Govern¬ 
ment Savings Bank shall be deem¬ 
ed to have been made in accordance 
with law. 

Deposit* belonging to Lunatics. ■ 

12. ' If any depositor becomes 

Payment «f | nBa “ 6 OT othembe 

deposits belong- incapable of manag- 
i» 8 to lunatics. jng Wj a|TairSi 

and if such insanity or incapa¬ 
city is proved to the satisfaction of 
the Secretary of the Bank in 
which his deposit may be, 
such Secretary may, from time 
to time, make payments out of the 
deposit to any proper person, 
and the receipt of each person, for 
money paid nnder .this section, shall 
be a sufficient discharge therefor. 

Where a Committee or Manager 
of the depositor's estate has been 
duly appointed, nothing in this sec¬ 
tion authorizes payments to. any 
person other than such Committee 
or Manager. 

Deposits made,by Married Women. 

13. Any deposit made by orou 

. behalf of a married 

or b y or on 

«wtu> deposit#, . behalf of a vrotnan 
. , : v who. afterwards mar- 

ries, may: dxei..paid.to her, whether 
or not the Indian Suecession Act, 


1865, section £oair> applies to her 
marriage; and her receipt for money 
paid to her undertbissection shall 
be a sufficient discharge therefor, 


Rules. 

14. All certificates underaectioti 

Buies re u and ! all pay- 

certlfl- meats* under section 
catpa under sec- ten, section twelve or 

turn 8, and pay- 

bents under section thirteen, shall 
JJfJf* 10, 12 be respective ly ?*ran t- 
• ed and made by the 
Secretary of the Bank, subject to 
such rules consistent with this Act 
as the Governor General in Council 
may, from time to time, prescribe. 


Act No. VI. of 1873. 


Passed by the Governor General 
of India in Council. 

(Received the assent of the Go emor 
General on the 28 th January } 1878.) 


An Act to amend the haw relating 
to the Transhipment of (Goods 
imported by Steamer , and for 
other purposes. ■ 

Whereas it is expedient to 


amend the,Jaw ro« 

Preanoble, , . 

latmg to the tran¬ 
shipment of goods imported by 
steamer; It is hereby enacted as 
follows:— ; 


1. This Act may be called “ The 
.Transhipment of 
. Goods Act, 1873”: 
It extends Ao 


Short title. 


Local extent. 



om- 


l>ay, Xar&cbi, Aden, 


to sdch^other .British Indian ports 
as Abe, Governor Ja' 9°^'" 

cil may from time, to timo, by noti- 
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fication in the Gazette of India, 
direct in Ibis behalf $ 

And it shall come 

Commence- j n f, 0 forge on the 
meat . • . - • •, ; . ,, 

passing thereof. 

8. Act No, XX. of 1867 {to 

* ' authorize the Iran- 
^ Repeal of Act s fop m g n t without 

payment of duty of 
goods imported into Caltutta, Mad • 
ras ami Bombay by Steamers) is 
repealed. But all rples, rates and 
regulations prescribed under the 
said Act shall be deemed to have 
been prescribed under this Act. 

3. Subject |to the provisions 

hereinafter pontain- 

Power to per- e( J chief officer 

init tranship* 7 ■ 

ment , without of customs of every 
duty leUt ° f I 101 ’* 1 *° w hieh this 
Act extends for the 
time being may, on application of 
any person interested as owner, 
agent, consignee, or otherwise in 
any goods imported by steamCr into 
such port, grant leave to tranship 
the same without payment of duty 
at the port of transhipment, and 
without any security or bond for 
the due arrival and entry of the 
goods! at the port pf destination : 

Provided that such gobds have 

i, - i - 'i, 

, been specially jand 
Jproviioi distinctly manifest-* 

ed or declared at the time of im¬ 
port as for transhipment to some 
other British Indian or foreign 
port. 


4, The power conferred by sec- 
tiot* three shall be 
, exercised subject to 

•f puwer*. v ■ j such- -.rule* as the 
■ h*ocal Government 
may from time to, time presfcribe 
by. notification, in the official Ga¬ 
zette. . . 


5.' A transhipment fee on each 


Levy of trail* 
shipmeat fee. 


bale or package of 
any goods or class of 
goods transhipped 


under this Act, may be levied at 
such rates and under such regula¬ 
tions as the Local, Government, 
with the previous sanction of the 
Governor General in Council, from 
time to time prescribes by notifica¬ 
tion in the official Gazette. 

6. The Governor General in 
Council 1 may from 
power to time to time, by or- 
KiS»ui. tr ‘ U ' der notified in. the 
Gazette of India, 


prohibit the transhipment, at any 
specified port or at all ports, of any 
specified class of goods, or prescribe 
any special mode of transhipping 
any specified class of:goods, and 
may, by like notification, cancel 
such order.- 

* 7, Opium imported by sea into 
any British Indian 

.■#«* ®W. if {h « l °- 

by sea. < ,f . cal Government 
think fit,' but not otber\viee,-b&re- 
exported by sea from the-same pprt 
on payment of a. duty ecpialin a- 
mount to the fee *fB ^duld 

have been liable if it Kid been traiif 
shipped at such port, 
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8. This Act shall he read as 
part of the Consoli- 

read^as part of dated Customs ACt, 

Act VI.ofl868. and shall not be con¬ 
strued' as in any res* 
pect limiting the power of the cus¬ 
toms officers to levy duty or to re¬ 
quire sueh bonds or other securities 
as are authorized by the same Act. 


Act No. VII. or 1873. 

Passed by the Governor General 
or India in Council. 
[Received the assent of the Governor 
General on the 11 th February, 
1873). 

An Act for the levy of Port-dues in 
the Ports of British Burma. 
Whereas it is expedient from 
time to time to bring 
Preamble. ports in British Bur¬ 
ma under the provisions of Act 
No. XXII. of 1855 (for the regula¬ 
tion of Ports and Port-dues) and to 
make regulations for the levy of 
dues in such ports without the ne¬ 
cessity of passing a new Act for 
each occasion ; It is hereby enacted 
as follows:— 

I.' This Act may be called “ The 

Burton Port-dues 
Short ttUe. Act,;lSt3" : 

It extends only th the ports of 

f British Burma which 
earteat. been de¬ 

clared subject to the said Act No. 
XXII. of 1865: 


It shall be read with and taken 
To b. ««1 »» port of the «ttne 

with Act XXII. Act; * 
of ms. * 

And it shall come into force 
Commence- On the first day of 
m<mt March 1873. * , 

2. In every case in which the 

Chief Commissioner 
Power to de- . _ ... , 

clare maximum of British Burma, 

SrSafit wilh *! , Fe-ou. 

Burma. sanction of the Go¬ 

vernor General in Council, has de¬ 
clared or hereafter declares any port 
in British Burma to be subject to 
the said Act, he may, with the liko 
sanction, by the same or any sub¬ 
sequent declaration, and notwith¬ 
standing anything contained in 
section forty-one of the said Act, 
further declare— 

(a) the maximum amount of 
dues to be levied in such port, 

(5) the conditions and modifi¬ 
cations under which such dues shall 
be levied, 

and may also from time to time, 
with the like sanction, vary such 
maximum amount, conditions and 
modifications. 

3. Provided that the dues so 

authorized shall be 
charged only On sea- 
Liwitfttioa of going vessels of the 
* burden of ten tons 

and upwards, and shall not exceed 
the rate of 1W aniias forever) ton 
of burden; 
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PLEADERS &c -RULES. 

Rules draw up in accordance with 
Section 4, Act XX. of 1865, for 
the qualification, admission, and 
enrolment of Pleaders and Mookh - 
tears in Mofussil Courts. 

1. Pleaders in the Mofussil 
Courts of the Regulation provinces, 
within the limits of the jurisdiction 
of the High Court, shall, as regards 
qualifieatioii, be of two grades. 

2. Those of the higher grade 
shall be competent to appear, plead, 
and act in any Civil or Criminal 
Court subordinate to and within 
the limits of the general jurisdic¬ 
tion of the High Court, and also 
before the Board of Revenue or in 
any Revenue Court or Office within 
the said limits: Provided that they 
shall not appear, plead, or act in the 
High Court, 

3. Those of the lower grade 
shall be competent to appear, plead, 
and act in the Courts of Moonsiffs, 
and in Small Cause Courts, and in 
the Courts of Officers in the dis¬ 
trict of Cacbar, and the Divisions of 
Assam, Chota Nagpore, and Cooeb 
Rebar, exercising the powers of 
Moonsiffs under the Bengal Civil 
Courts* Act, 1871. 

4. Mookhtears drily' admitted 
and enrolled, may, subject to.the 
conditions of their certificates as to 
the olass of Couyts in’whicb tbey 
ara< authorized to pmctise, appear 
and net’ in any Giytl Conrfc, aud 
may appear, plead, and act in any 


Criminal Court within the same 
limits : Provided' that they shall 
not appear, pleads Or act in the 
High Court. . 

5. The Examiners hereinafter 
mentioned shall be the persons ap¬ 
pointed to be ' Examiners by the 
Lieutenant Governor of Bengal 
under the provisions of Act'XX. 
of 1865, 

Qualifications for Pleaders of, the 
Higher Grade. 

6. Every person may be ad¬ 
mitted as a pleader of the higher 
grade who shall be qualified as 
hereinafter prescribed, that is to 
say— 

1 —If he shall have obtained the 

Degree of Bachelor of Law of 
one of the Universities of Cal¬ 
cutta, Madras or Bombay, or shall 
be Licentiate in Law of one of 
the said Universities : Provided 
that his application for admission 
as a pleader be made' within one 
year.from the time of his ob¬ 
taining such degree or license, or 
within such further time as the 
High Court shall for any special 
reason allow; or 

If he prodded a certificate 
from the Examiners that ho has 
passed, id the first class, an ex» 
amination in the subjects pro* 
scribed from time to time bythe 
High Court for such i-tix&ahfosi* 
tibn, ^ 

Such subjects shall ;untii further 
orders by the Court, be as fol¬ 
lows:— 
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Higher Grade. 


Subjects . 

1st. —Tlie law of property current 
iu Bengal— 

A.—With reference to the perma¬ 
nent settlement j to the Govern¬ 
ment lien on land; to claims to 
hold land exempt from the pay- 
ment of revenue; and to tho mode 
in which estates can be brought 
to sale for arrears of revenue. 

35.—The law of under-tenures, and 
the mode in which the same can 
be brought to sale for arrears of 
rent. 

C. —The relation of landlord and 
tenant. 

D. —-Mortgages, Registration of 
Assurances. 

E. —The Hindoo Law of Inheri¬ 
tance, Succession and Adoption. 

F. —Mahomedan Law. 

G. —The Indian Succession Act. 

%nd .—Obligations arising from con¬ 
tracts. 

3 rdi —Qivil Procedure. 

4 ?A—The Law of Evidence. 

5 th .—The Law relating to Stamps. 

, ' > , % ' i 

6 *A—The Law o# Limitation. 

7//t.—Criminal Law and Procedure. 


Regulations, Enactments, and Text- 
Rooksf 

Regulations (Bengfl) L, VIII.,X. } 
XIV., XIX., and XLlV.of 1793 , 
and the Regulations and Acts by 
which the same have been altered ; 
Act XI. of 1859, and the preamble 
to Regulation (Bengal) II. of 1793. 
Regulation (Bengal) VIII. of 
1819; Act VIII. of 1865 (Bengal 
Council) ; Act VIII. of 1869 B. C. 
(Except as to candidates to prac¬ 
tise in Orissa, Chota Nagpore, and 
Assam, who will be required, as 
heretofore, to pass in Act X. of 
1859). 

Act VIII. of 1869, B. C., except 
as above. 

Maepherson on Mortgages; Act 

VIII. of 1871. 

Dayabhaga and Mitakshara; 
Dattaka Chundrika, and Macnagh- 
ten's Principles of Hindoo Law, 
first seven Chapters. 

Maicnaghten's Principles of Ma¬ 
homedan Law, except Chapter 9. 

Act X. of 1865 ; Act XXI. of 
1870. 

Maepherson on Contracts; Act 

IX. of 1872. 

Act VIII. of 1859 ; Act XXIII. 
of 1861; Act XI. of I 860 .- 
Act I. of 1872. 

Act XVIII. of 1889, and Act 
VII. of 1870. 

Act IX. of 1871. 

The Indian Renal Code (Act 
XLV, of 1800 add A#XXVII. of 
I870)j and the Code of Criminal 
Procedure, Act X. of 1872. 
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7. The application to the High 
Coart for admission shall be made 
within one year from the time of 
the applicant's passing the examina¬ 
tion, or within such further time 
as the Court shall for any special 
reason allow. 

8. In order, to qualify a person 
to present himself for the examina¬ 
tion required by these rules for the 
higher grade— 

\#t ,—He must bold a certificate of 
having passed the First Arts Exa¬ 
mination of the University of Cal¬ 
cutta, Madras or Bombay, or the 
first public examination before 
Moderators at Oxford, or the pre¬ 
vious examination at Cambridge, 
or the preliminary examination in 
Arts in one of the Scotch Univer¬ 
sities, or the examination in Arts 
for the second grado at Durham, 
or the matriculation at the Uni¬ 
versity of Dublin, ora certificate 
of having passed some other pub- 
lie examination which shall be 
certified by not less than three 
Judges of the High Court, as 
being in their opinion equivalent 
to one or other of the above- 
mentioned examinations. 

Sack— He must hold a certificate of 
having regularly attended a ful 1 
course of Lectures in Law at one 
of the Colleges affiliated to the 
Calcutta University, or such Law 
Lectures elsewhere as shall be 
deemed by the High Court to be 
sufficient* > 1 -• v -i 

8rd,~Hemtist produce* gafcisfoe- 
tory certificate of-good moral 


character, and be above the age 

of 20 years. 

0. Every candidate for exami¬ 
nation for the higher grade. *ball, 
on or before the 1st of November 
in each year, give notice to the Se¬ 
cretary to the Bear’d of Examiners 
of his intention to present himself 
at the ensuing examination, and he 
shall establish to their satisfaction 
that he possesses the qualifications 
declared by Rule 8 to be necessary 
for such candidates* 

10. The Examiners, if satisfied 
that the candidate possesses such 
qualifications, shall thereupon enter 
his name, the name of his father, 
his plaoe of fesidenee, and his age» 
in a register, with a certificate to 
the effect that the Examiners ato 
satisfied that he possesses the ne¬ 
cessary qualifications* 

11. Before the date of exami¬ 
nation, every candidate for the 
higher grade shall pay a fee of Rs. 
30 into the Government Treasury 
at Calcutta, and shall produce to 
the Examiners the receipt for the 
said sum of Rs. 30. 

12. Any person who-shall have 
passed the examination as a pleader 
of the higher grade, .Or Who shall 
have obtained the degree of Bache¬ 
lor in Law of one of the Universi¬ 
ties of Calcutta, Mad ms or Bombay , 
or of Licentiate in Law of one bf 
the said Universities, and whoafeBl 
desire to -be ad mitted t6 pradtiife, 
shall pay into the Government 
Treasury of the district in which 
he shall intend to-practise Re. 25, 
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and shall on presentation of the 
certificate of the Examiners or* of 
his Diploma, and the receipt for 
the said sum of its. 25, be entitled 
to apply to the High Court for ad¬ 
mission and enrolment. 

13. The application, together 
with the certificate and receipt re¬ 
quired by Rule 12, shall be pre¬ 
sented to the Judge of the district 
in which the applicant intends 
ordinarily to practise, and shall be 
forwarded by the Judge to the Re¬ 
gistrar of the High Court, with such 
remarks as he may think fit to 
make thereon. 

14. The name of the applicant 
and his place of abode, together 
with his father's name and place of 
abode, -shall be affixed in some 
conspicuous place in the Court 
House of the Judge to whom the 
application is sent, and also in the 
High Court, at least six weeks be¬ 
fore the applicant is admitted to 
practise. 

15. The High Court may call 
for evidence of the respectability of 
the applicant in any case in which 
it may be deemed necessary. 

18. Upon the applicant's being 
ndmitted^nd enrolled by the High 
Court, a certificate to that effect 
shall be forwarded by the Registrar 
of the High Cpurtto the Judge of 
the district, who, upon the appli¬ 
cant's delivering and leaving with 
him a declaration, in writing/signed 
by the said applicant "in conformity 
with, the recital in the form of cer¬ 
tificate given in the 2nd,Schedule 


to Act XX, of 1865,' shall grant 
him a certificate as required by the 
said Act. ‘ ‘ 

Qualifications for Readers of the 
Lowet Grttde. 

17. Every person may be ad¬ 
mitted as a pleader of the lower 
grade who shall produce a certifi¬ 
cate from the Board of Examiners 
that he has passed, in the second 
class, an examination in the same 
subjects as are prescribed for plead¬ 
ers of the higher grade under the 
provisions of Rule 6. 

18. The application to the High 
Court for admission shall be mado 
within one year from the time of 
the applicant’s passing the exami¬ 
nation, or within such further time 
as the Court shall for auy special 
reason allow. 

19. In order to qualify a person 
to present himself for examination 
for-the lower grade— 

1st .—He must hold a certificate of 
having passed the entrance ex¬ 
amination of the University of 
Calcutta, Madras or Bombay, in 
the First or Second Class, or the 
first pnblio examination before 
Moderators at Oxford, or the pre¬ 
vious examination at Cambridge, 
or the preliminary examination 
in Arts in one of the Sootcb Uni¬ 
versities, or the examination in 
Arts for the second grade -at 
Durham, or the matriculation 
examination at the lfoiverity of 
Dublin or London, or a certificate 
of having passed soma other pub¬ 
lic examination which shall be 
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certified By nofr leas titan three 
Judges ’of v the High Cdrirt- ris 
being in their'opinion equivalent 
to -otfe 1 or- other of the above- 
mentioned examinations.' 
&nd.**"lio must produce a satisfac¬ 
tory certificate of good moral 
character, and' be above the age 
of HQ years. < 

- SO. Every candidate for exami¬ 
nation for the lower grade shall, 
on or before the 1st November in 
each year, give notice to the Exa¬ 
miners of his intention to present 
himself at the ensuing examination, 
and shall establish to the satisfac¬ 
tion- of the said Examiners that he 
possesses the qualifications declared 
by Rale 19. to be necessary for such 
candidates. 

23. The Examiners, if satisfied 
that the candidate possesses such 
qualifications, shall thereupon enter 
his name, the name of bis father, 
his place of residence, and his age 
in a register; with a certificate to 
the. effect that they have been sa¬ 
tisfied that he possesses the neces¬ 
sary qualifications, and shall furnish 
the candidate with a copy of, or an 
extract from the’said register. 

2 i. Before the date of exami¬ 
nation every candidate for the low¬ 
er, grade shall pay a fee of Its. 20 
into the Government-Treasury, and 
shall furnish to the Examiners the 
receipt fqr the said fee of Raj 20 ; i 
* Any person who shall have 
passed for the lower grade render 
the preceding rulea, aad who shall 
desire to be admitted, shall pay 


into the Government Treasury of 
the district ih which heshall' intend 
id‘ practise Ra 15, and Shall on 
presentation of the Examiners' cer¬ 
tificate and of the receipt fdr the 
said sum of Rs.. 15 be entitled to 
apply to the High Court for ad¬ 
mission and enrolment. ' 

24. »The application, together 
with the certificate and receipt 
mentioned in Rule 28, shall -be pre¬ 
sented to the Judge of fcbt district 
in which the applicant intends or¬ 
dinarily to practise, and shall be 
forwarded by him In the Registrar 
of the High Court, with any re* 
marks which be may think fit to 
make thereon. 

*25. The name of the applicant 
and his place of abode, together 
with bis father's name and place of 
abode, shall be affixed in some 
conspicuous place in the Conrt 
House of the Judge to whom the 
application is sent, and also in the 
High Court, at least Six weeks be¬ 
fore the applicant is admitted to 
practise. 

20 . The High Court may call 
for evidence of the- respectability of 
the applicant in any case in which 
it may think it necessary. • - 

27. Upon the applicant's being 
admitted and enrolled by the High 
Court, a certificate to thafceffbct 
shall be forwarded by 4be Registrar 
of the High Court fd<$h& Judge of 
the district, who, upenthe appli¬ 
cant's delivering Jttntk, leaving 1 with 
him a declaration iff writing signed 
by the said applicant in conformity 
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with the recital in the form of cer- (I). He must bold,aoertificate 
tificate given in the 2nd Schedule of having passed the Bntranoe Ex- 
to Act XX- of 1865, shall grant ami nation of the ^University of 
him a certificate as required by the Calcutta, Madras 01 *Bombay, or a 


said Act. 

Rules for Mookhteara. 

2S. Every person may be ad- 
mi tied as a mookhtear who shall 
be qualified as hereinafter pre¬ 
scribed, that is to say 

(1) . If he shall be qualified to 
be admitted as a pleader of either 
grade: Provided that his applica¬ 
tion to be admitted as a mookhtear 
shall be made within one year from 
the time of his obtaining such de¬ 
gree or license, or within such fur¬ 
ther time as the Court shall for any 
special reason allow ; or 

(2) . If ho shall produce a certi¬ 
ficate from the Examiners that he 
has passed an examination in the 
subjects prescribed from time to 
time by the High Court for the 
examination of mookhtears. Such 
subject shall until further notice be 
as follows 

Code of Civil Procedure. 

Law of Limitation. 

Stamp Laws. 

Small Cause Court Act. 

Penal Code. 

Code of Criminal Procedure, 
Registration Act. 

Evidence Act. 

Contract Act. 

29. In order to qualify a person 
to present himself for the examina¬ 
tion required by these rules for 
mookhtears—' 


certificate of having passed the 
vernacular or minor scholarship 
examination, or some other public 
examination certified by the Direc¬ 
tor of Public Instruction or by an 
Inspector of Schools to be equiva¬ 
lent thereto. 

(2), lie must produce a satis¬ 
factory certificate of good moral 
character, and be above the age 
of 20 years. 

80. Every candidate for exami¬ 
nation as a mookhtear shall, on or 
before the 1st of December of each 
year, give notice to the Examiners 
of his intention to present himself 
at the ensuing examination, and 
shall establish to their satisfaction 
that he possesses all the qualifica¬ 
tions declared by Rule 29 to be 
neoessary for such candidates. 

81. The Examiners, if satisfied 
that the candidate possesses •such 
qualifications, shall thereupon en¬ 
ter his name, the name of hie 
father, his place of residence, and 
his age in a register, with a certi¬ 
ficate to the effect that they have 
been satisfied that he possesses the 
necessary qualifications, and shall 
furnish the candidate with a copy 
of or an extract from the said 
register. 

32, Before the date of examina¬ 
tion every candidate shall;-pay afee 
of Rs. 15 into the Government Trea¬ 
sury of the district) and shall fur- 
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nish to the Examiners the receipt 
for the said fee of Re. 15. 

33. Any person who shall pass 
the examination as a mookhtear, 
and who shall desire to be admit¬ 
ted, shall pay into the Government 
Treasury of the district in which 
he shall intend to practise Its. 10> 
and shall on presentation of the 
certificate of the Examiners and of 
the receipt for the said sum of R«. 
10 be entitled to apply to the High 
Court for admission and enrolment. 

84. The application, together 
with the certificate and receipt 
required by Rule 33, shall be 
presented to the Judge of the dis¬ 
trict iu which the applicant intends 
ordinarily to practise, and shall be 
forwarded by the Judge to the 
Registrar of the High Court, with 
such remarks as he may think fit 
to make thereon. 

35. The name of the applicant 
and his place of abode, together 
with his father’s name aud place of 
abode; shall be affixed iu some.con¬ 
spicuous place in the Court House 
of the Judge to whom the applica¬ 
tion is «eut, and also in the High t 
Court, at least three weeks before 
the applicant is admitted to prac¬ 
tise. 

8(5. The High Court may call 
for evidence of the respectability of 
the applicant in any case in which 
it may think it necessary, 

37. Upon the applicants being 
admitted and enrolled by the High 
Court, m certificate to that effect 
shall be forwarded by the Registrar 


of the High Court to the Judge of 
the district, who upon the appli¬ 
cant’s delivering and leaving with 
him a declaration in writing signed 
by the Bftid applicant in conformity 
with the recital in the form of cer¬ 
tificate given in the 2nd Schedule 
to Act XX. of 1865, shall grant 
him a certificate as required by the 
said Act. 

38. If any person baving-passed 
the examination entitling him to 
be admitted and enrolled as a 
mookhtear shall fail to apply for 
such admission aud enrolment for 
a period of one year, be shall not be 
admitted and enrolled, unless by 
special order of tbe High Court the 
time for such application, shall be 
extended. 

39. If any person having been 
admitted and enrolled as a pleader 
or mookhtear shall neglect to take 
out a certificate, or, having obtain¬ 
ed a certificate, shall fail to renew 
it for a period of three years, he 
shall be suspended, and shall not 
be entitled to receive a certificate 
or to have his certificate renewed 
without further orders of the High 
Court. 

40. Any person who, having 
been admitted as pleader or mookh¬ 
tear, shall accept any appointment 
under Government, or shall enter 
into any trade or other business, 
shall give notice thereof bp the 
High Court, who may thereupon 
suspend such pleaderor mookhtear 
from practise* oepask such orders 
as the said Court may think fit. 
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41. Any person who shall hold 
any appointment under Govern¬ 
ment, or shall carry on any trade 
or other business at the time of bis 
application for admission as a plead, 
cr or raookhtear, shall state the 
fact in his application for admis¬ 
sion, and the High Court may re¬ 
fuse to admit such person, or pass 
such orders thereon as it thinks 
proper. 

42. Any wilful violation of any 
of the above rules shall subject a 
pleader or mookhtear to suspension 
or dismissal. 

43. These rules shall come into 
force on the 1st day of January 
1874, except so far as they relate 
to the qualifications required by 
clause 1 ot Rules 8, 19 and 29, 
respectively, as to which the rules 
now in force shall continue until 
the 1st of January 1875. 

It. Couch. 

F. B. Kemp. 

Louis S. Jackson. 

J. B. Pi ieah. 

A. G. Macpherson. 

W. Makkdt. 

F. A. Glover. 

Dwarkanath Muter. 

C. Pontifex, 

T 

B. G. Birch. 

G. G, Morris. 

II tk September, 1873. 


Jlules for admission of Vakeels in 
the High Court. 

1. Every person, before being 
admitted to practise as a vakeel in 


the High Court shall have obtained 
the Decree of Bachelor of Laws in 
the University pf Ca^utta, Madras 
or Bombay. # 

2. Except as mentioned in Rales 
20 and 23, every person, before 
being admitted as a pleader in the 
High Court, shall serve a regular 
clerkship to some attorney or vakeel 
of the High Court to be approved 
by tbe Court before the contract is 
entered into, under articles of clerk, 
ship by contract in writing pursu¬ 
ant to the rules hereinafter con¬ 
tained, for the full period of two 
years. 

3. The term of service required 
by the last preceding rule need not 
be all under one and the same con¬ 
tract, nor to one and the same per¬ 
son, but may be to different persons 
by virtue of au assignment or as¬ 
signments, orby virtue of successive 
independent contracts, upon the 
dissolution of the original or suc¬ 
ceeding contract. 

4. The person under whom the 
articles shall be served shall during 
tbe whole period of the service, be 
actually practising as an attorney 
or vakeel in the High Court. 

5. No person who is himself 
acting as clerk to and attorney or 
vakeel shall be able to take ftny 
clerk’ for service under articles. 

6. No person shall be capable 
of service under these rules until he 
shall have passed the B. A- exami¬ 
nation of the University pf Cal¬ 
cutta, Madras or Bombay. 

7. Tbe contract in writing 
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whereby a person shall engage as 
aforesaid to serve as a clerk to any 
attorney or vakeel shalL be filed 
with the Registrar of the High 
Court on the Appellate Side within 
one calendar month after the exe- 
eution of the same, together with 
an affidavit by such attorney or 
vakeel that he has been himself 
duly admitted, and has been prac¬ 
tising for five years as an attorney 
or vakeel, and that such contract 
has been duly executed by himself 
and by the clerk therein mention¬ 
ed. And in every such affida¬ 
vit shall be specified the name of 
the attorney or vakeel and his place 
of abode or business, and the name 
of the clerk and his place of abode, 
together with the day on which 
the contract was actually executed. 

8. In ease the articles of clerk¬ 
ship shall be assigned, the assign¬ 
ment shall be in writing, and shall 
be in like manner filed within one 
calendar month after the execution 
thereof, together with an affidavit 
that the same has been executed 
by all the necessary parties. And 
in every such affidavit shall be 
specified the name of the attorney 
or vakeel to whom the articles are 
assigned and his place of business, 
together with the day on which 
the assignment was actually 
executed. 

9. If by reason of death or for 
any other good and sufficient reason 
an assignment of the articles can¬ 
not be obtained, afresh contract 
in writing shall he entered into 


by the clerk with the person under 
whom the service is continued, 
which shall be filed in the manner 
and with the affidavit prescribed 
by Rule 8. 

10. In case the contract or as¬ 
signment, together with the neces* 
sary affidavit, be not filed within 
the time specified the same may be 
filed with the said Registrar after 
the expiration thereof; but the ser¬ 
vice of such clerk shall be reckon¬ 
ed to have been commenced or re* 
newed from the date of filing stich 
contract or assignment unless the 
Court shall otherwise order. 

11. Every person who shall be 
articled, to serve as a clerk to a 
vakeel or attorney for the purpose 
of being admitted as a vakeel shall, 
during the whole period of such 
service, continue, and be really and 
actually employed by sueh attorney 
or pleader in the proper business, 
practice and employment of an at¬ 
torney or vakeel. 

12. Before any person shall he 

admitted as a vakeel in the High 
Court, he shall sign and file with 
such Registrar as aforesaid answers 
to the questions contained in the 
Schedule A, hereunto annexed; 
and the person or persona under 
whom he shall have served his ar¬ 
ticles shall sign and file answers 
to the questions contained in the 
Schedule B, hereunto annexed, ns 
also a certificate £a tbs form given 
therein. ' ! , ■ 

13. In case the applicant should 
shew sufficient cause to the satis- 
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faction of the Court why the last 
rule cannot be fully complied with, 
it shall be in the power of the 
Court to dispense with any part of 
this rule which it may think iit and 
reasonable. 

14. The applicant shall in all 
cases produce satisfactory testimo¬ 
nials as to his good character. 

15. The applicant shall also, if 
required, sign and leave with the 
said Registrar answers in writing 
to such other questions as shall be 
directed by the Court touching the 
service and conduct of the appli¬ 
cant, and also, if required, attend 
the Court personally for the pur¬ 
pose of giving further explanation 
touching the same; and shall also, 
if required, procure the attendance 
of the person or persons with whom 
he shall have served his clerkship 
as aforesaid to answer either per¬ 
sonally or in writing any questions 
touching such service or conduct, 
or shall make proof to the satisfac¬ 
tion of the Court of his inability to 
procure the same. 

16. Upon compliance with the 
aforesaid rules, if the Court shall 
be satisfied as to the fitness and 
capacity of the applicant, a certifi¬ 
cate shall be granted to him in the 
following form :—« 

In pursuance of the rules of the 
High Court relative to the admis¬ 
sion of vakeels, it is hereby certified 
that A. B. has complied with the 
requirements of the said rules, and 
that he is a fit and proper person 


to be admitted to practise as a vakeel 
in the High Court. 

(Signed) C. D., 

. A Judge of the High Court. 

17. Any perso| intending to 
apply to be admitted to practise as 
a pleader in the High Court shall 
also give one month’s notice in 
writing to the Registrar aforesaid 
stating his intention, and shall also 
insert in the Calcutta Gazette a 
like notice for four successive weeks 
prior to his application. 

18. Any person who has been ad¬ 
mitted to the Degree of B. L. in the 
University of Calcutta, Madras, 
or Bombay, and who shall produce 
the certificate mentioned in Rule 
16, shall, after giving the notice 
required by Rule 17, be enrolled as 
a vakeel of the High Court. 

19. Any person who has been 
admitted to the Degree of B. L. iu 
the University of Calcutta, Madras, 
or Bombay, and who shall prove to 
the satisfaction of the Court that 
he has bond fide practised for four 
years as a pleader in one or more of 
the Courts of the mofussil subject to 
the jurisdiction of the High Court, 
and that he is a person of good 
character, may, after giving the 
notice required by Rule 17, be ad¬ 
mitted to practise in the High Court 
as a vakeel without service under 
articles. 

20. Every person applying to 
be admitted under the last rule shall, 
one month prior to admission, leave 
with such Registrar, as aforesaid, 
answers to the questions contained 



High Court the legal companion. Rules. 11 


in the Schedule C hereunto annexed, 
and also a certificate or certificates 
in the form contained in Schedule 
D hereunto annexed. 

21. In case the applicant should 
shew sufficient cause to the satisfac¬ 
tion of the Court why the last rule 
cannot be complied with, it shall be 
in the power of the Court to dispense 
with any part of this rule upon such 
terms as it may think fit and rea¬ 
sonable. 

22. An applicant under Rule 
19, shall in all cases produce satis¬ 
factory testimonials as to his good 
character; and shall also, if re¬ 
quired, leave with the said Regis¬ 
trar answers in writing to such 
questions as the Court shall direct 
touching the qualification of such 
person to be admitted as a vakeel 
in the High Court; and shall, if re¬ 
quired, attend the Court personally 
for the purpose of giving further 
explanation touching the same. 

28. Any attorney of the High 
Court who shall establish to the 
satisfaction of the Court that he 
has bond fide practised as such for 
the period of three years, and that 
he is a person of good character 
and ability, may be admitted to 
practise in the High Court as a 
vakeel. 

24. These rules shall come into 
force On the first day of January 

1874. 

R. Coucu. 

P, B. Kemp. 

Louis S. Jackson. 

J. B. Phear, 


A. G. Macpherson. 

W. Marks V. 

F. A. Glover. 

Dwarkanatu Hitter. 

C. POXTIFRX. 

E. G. Birch. 

G. G. Morris. 

11M September, 1373. 

Schedule A. 

Questions as to due service of arti¬ 
cles to be answered by the appli¬ 
cant. 

1. What was your age at your 
last birthday ? 

2. Have you served the whole 
term of your articles at the place 
where the person or persons to 
whom you were articled or assign¬ 
ed carried on his or their business ? 
and, if not, state lor what reason. 

3. Have you at any time during 
the term of your articles been ab¬ 
sent without the permission of the 
person or persons to whom you 
were articled or assigned? and, if 
so, state the length and occasions 
of such absence. 

4. Have you during the period 
of your articles been engaged, or 
concerned, in any, and, if any, 
what profession, business or em¬ 
ployment, other than your profes¬ 
sional employment as clerk to the 
person or persons to whom you 
were articled or assigned ? 

5. Have you since the expira¬ 
tion of your articles been engaged 
or concerned, and for how long a 
time 4 in any, and if any, what pro- 



12 High Court THE LEGAL COMPANION. RuUUs . 


fossiun, Lade, business or employ¬ 
ment, other than the profession of 
an attorney or vakeel ? 

Schedule B. 

Questions io be answered and certi¬ 
ficate to be given by the person or 
persons with idiom the clerk may 
• have served any part of his lime 
under articles. 

1. Has A. B. served the whole 
period of his articles at the place 
where you carry ou your business? 
and, if not, state the reason. 

2. Has the said A. B. at any 
time during the period of his arti¬ 
cles been absent ? and, if so, state 
the length and occasions of such 
ab.-cnce. 

8. Has the said A. B- during 
the whole period of his articles 
been engaged or concerned in any, 
and, if any, what profession, busi¬ 
ness, or employment, other than 
his professional employment as your 
articled clerk ? 

4. Has the said A. B. during 
the whole period of his clerkship, 
with the exceptions above-mention- 
ed, been faithfully and diligently 
employed in your professional bu¬ 
siness of an attorney [or vakeel, 
as the case may be ? 

5. Has the said A. B. since the 
expiration of his articles, been 
engaged oi concerned, and for how 
long a time, in any profession, 
trade, business or employment, 
other than the profession of ah 
attorney or vakeel ? 


And I do hereby certify that the 
said A, li. has duly and faithfully 
served under his articles of clerk¬ 
ship [or assignment of articles, as 
the case may be] bearing date, &c., 
for the term therein expressed, and 
that he is a fit and proper person 
to be admitted as a vakeel of the 
High Court, 

Schedule C. 

1. What was your age last 
birthday ? 

2. What is the date of your 
enrolment as a pleader, and where 
were you enrolled? 

3. Have you practised in one 
or several Courts ? State the 
periods during which you practised 
in each, and the dates of the begin¬ 
ning and end of each period. 

4. Have you at any time been 
engaged or concerned in any, and, 
if any, what profession, business, 
or employ men!, other than that of 
a pleader ? If so, when and for 
what period? 

Schedule D. 

I, C. D., District Judge [or 
Subordinate Judge, or Munsiff, as 
the ease may be> do certify that to 
the best of my belief, A. B. prac¬ 
tised in my Court regularly as a 
pleader from the day of 18 
to the day of 18 , and. that 
be was diligent and faithful in the 
performance of his duties, and 
that he is a fit and proper person 
to be admitted as a vakeel of the 
High Court, 

(Signed) C. D. 
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BENAMEE TRANSACTION— (Jonetuded. 
and after it, this suit was brought 
by Buhoree Lall against bis heirs 
for the redemption of the talook 
and possession of it j alleging that 
the mortgage-debt had been paid 
off by the receipt of the profits, 
and if not, that ho was ready to 
pay what might remain due. The 
defence was that the purchase was 
made by Buhoree, in his own name, 
as a benamee purchaser for Brijlali 
Opadhia, and with his mouey; and 
that the attempt by Buhoree to 
set up title iu himself was fraud. 
The question was whether this de¬ 
fence could iu law be made avail¬ 
able. The Privy Council decided 
that section 260 is confined to a suit 
brought against the certified pur¬ 
chaser, and to a specific direction 
as "to what shall be done with that 
suit, viz., that it shall be dismissed 
with costs. The present suit being 
the converse of that pointed out 
in the above section, there is no 
bar to preclude inquiry into the 
real title.* 

Section 200 of Act VIII. of 
1859 is no bar to a suit for pos¬ 
session of a property by the execu¬ 
tion-purchaser which property was 
previously sold in execution of de¬ 
cree aguinst the same judgment- 
debtor and was purchased by the 
judgment-debtor benamee. 

Case .-—Plaintiff sued to recover 
possession of a tank on the allega¬ 
tion that she purchased it in exe¬ 
cution of a decree against the jndg- 
X., F. UR, rn r 


ment debtor, that she was put in 
possession; and that she has been 
subsequently ousted by the judg¬ 
ment-debtor and other persons. 
One of the defendants alleged that 
previous, to the purchase by the 
plaintiff, her husband in execution 
of a decree against the judgment- 
debtor purchased the same property; 
that she was in possession aud 
the judgment-debtor had no right 
whatever to the property. The 
plaintiff urged that this purchase 
was a mere sham ; that in fact 
the judgment-debtor purchased the 
property benamee and was himself 
in possession at the time when the 
property was put up for sale and 
purchased by the plaintiff. The 
lower Appellate Court found for 
the plaintiff. It was urged on be¬ 
half of the defendant that under 
section 260 of Act VIII. of 1859 
the suit cannot lie. But the Cal¬ 
cutta High Court decided that this 
case did not come under the pur¬ 
view of that section.* 

It was held by the Privy Coun¬ 
cil that the provisions of Act VIII, 
of 1859, Sec. 260 were designed to 
check the practice of making bena - 
mee purchases at execution-sales, 
i. e. } transactions in which one party 
secretly purchases on his own ac¬ 
count in the name of another party. 
They cannot be taken to affeot the 
rights of members of a joint Hin¬ 
doo family, who by the operation 
of law, arc entitled to treat as part 
of their common property an ac- 
xiv., w, R,, p. in, ' 
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quisition, howsoever made, by a 
member in his sole name, if made 
by the use of the family funds.* 

A lenamee , or collusive sale of 
property in execution of a decree 
will not save it from re-sale in 
execution by a decree-holder.} 

A bcnamee purchase by a 
judgment-debtor of his property 
sold in execution of dedVee against 
him is liable to be set aside and 
the property resold in satisfaction 
of decreo. 

Case .—A property was sold in 
execution of decree and was pur¬ 
chased by the servants of the judg¬ 
ment-debtors benamee for the 
judgment-debtors who remained 
in possession. A judgment-credi¬ 
tor brought a suit to set aside 
this sale as fraudulent and to make 
the property liable. The Lower 
Court held that the suit would not 
lie under Section 260 of the Civil 
Procedure Code. The Calcutta 
High Court held that the suit will 
lie, observing that “the section 
quoted, refers only to suits between 
a benamcedar and the beneficial 
owner, and not a case of the pre¬ 
sent nature where a gross fraud 
has been practised upon a third 
party”;}; - 

The party who holds the real 
beneficiary interest, in the pro¬ 
perty should come forward as plain¬ 
tiff. 


• XIX., W,H., p. 356. 
t III., W. R., Mific. App., p. 4. 
U. 329. 


Case. —The plaintiff sued to set 
aside a sale in execution of a decree 
against Hubeebul Hossein. He 
alleged in his plaint that Ilubeebul 
Hossein, in consideration of Its. 
5,0( 0 absolutely sold to him what¬ 
ever lights and interests he had in 
the property claimed. But the 
evidence of Kedar Nath Bose, who 
was examined as a witness for the 
defendant, and who says that he 
was Ilubeebul Iiossein’s pleader in 
almost all eases, shows that ho 
was the real purchaser. He says 
he and the plaintiff, who is his cou¬ 
sin, are living jointly, and the pro¬ 
perty, if recovered, will become 
their joint property. It has been 
objected for the respondent that 
the suit ought to have been dis¬ 
missed, because the plaintiff was 
not the real purchaser. In Fuzee- 
lun Bibee versus Omdah Bibee, X., 
Weekly Reporter, 469, it was held 
that, where a purchase was made in 
the name of another, the real pur- 
chaser must bo the plaintiff, and 
the suit canuot he maintained in 
the name of the other person. 
Taking the evidence of Kedar Nath 
Bose to be entirely true, he ought, 
by the rule of Courts of Equity, to 
have been a coplaintifTj and for his 
not being so, the decree might be 
reversed on an appeal; the reason 
being that Kedar Nath Bose will 
not be bound by the decree in this 
suit. We think this would bo a suffi¬ 
cient reason for our dismissing this 
appeal. A false case as to the pur¬ 
chase has been put forward in the 
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plaint; and we have little doubt 
that this was done designedly, and 
in order to eoneeal the part which 
Kedar Nath Bose had taken in the 
transaction.* 

In a suit brought to recover 
property, the Calcutta High Court 
held that it ought to have been 
brought by the real owner, and 
not by a person who claims to be 
owner by virtue of n transaction 
which is found not to be a real one f 

Benamee pnr chases occur every 
day, and if the party whose name 
is used sets up no claim, and if 
there appear to have been long 
continued possession on the part of 
the person claiming to be the 
beneficial owner, that would quite 
sufficiently dispose of the mere use 
of the furzee name in the transac¬ 
tion. 

Case. —Plaintiff brought a suit, 
alleging that, the property claimed 
was purchased by her in the name 
of another person who was made a 
defendant in the suit. The bena- 
tneedar did not set up any claim, 
hut yet the lower Court dismissed 
the plaintiff's claim stating that 
t( the plea of benamee transaction 
advanced by the plaintiff is unfit | 
for hearing by a Court of Justice, ! 
because agreeably to general prin¬ 
ciples, the party in whose favor a 
deed is executed must be considered 
as the grantee of the deed." This 
judgment was set aside by the Cal¬ 


cutta High Court who observed “as 
to the quest ion of benamee , the Sub¬ 
ordinate Judge must be well aware 
that benamee purchases occur every 
day, and that if the party whose 
name is used sets up no claim, and 
if there appear to have been long 
continued possession ou the pait 
of the person claiming to be the 
beneficial ownety that would quite 
sufficiently disposeof tbemerouseof 
the furzee name in the transac¬ 
tion"* 

A certified purchaser at a 6ale 
for arrears of Government Revenue, 
suing to recover possession of which 
he has been ousted, is not debarred 
from the benefit of Section 30, Act 
XI. of 1859, and from pleading 
that tho defendants were not enti¬ 
tled to sue him as beiDg merely a 
benameedar f 

Under Regulation XI. 1822, a 
benamee purchase for the defaulting 
proprietors at a sale for arrears of 
revenue is not absolutely illegal 
and void. Where the manager of 
a joint Hindoo family re-purchases 
benamee, the presumption is that 
the property so re-purchased is held 
by him for the benefit of the joint 
family. J 

A wife suing for confirmation 
of possession of property alleged to 
have been purchased by her in the 
name of the defendant must rest her 
case upon tho plea that the pur- 


* xix. w. k , P . m. 

tXX,W. R,,p. 72. 


* XI V„ W. R., p. 58. 
t 5 , W. R, f p. 58. 
i 5, \V. R, p. 154. 
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eh:t«e by her from her husband was 
bond ft tie, which must be proved 
before unv decree is (riven to her.* 

Eefcie shutting out from execu¬ 
tion ;i deen'O-holdcr who has taken 
bv assign rnent, on the ground that 
lie is a mere benanue holder from 
one of the judgment-debtors, it is 

lieecasaiv to be very careful and to 
%/ *• 

ascertain beyond a doubt that the 
fact is so f 

Where there is an allegation , 
that a lease is held hcnamcc, it is I 
not puflioient for the party in 
whose name the lease is drawn out 
to produce the document, but it is 
necessary for him to prove that he 
has the beneficial interest in the 
property, since if the receipts, tiled 
by the person who alleges that he 
holds it benamee , came into his 
hands upon payment of rent by 
him to the zemindar, they tend to 
show that the beneficial interest 
was in him 4 

The representatives of, or private 
purchasers from, a party selling 
benamee, in fraud of creditors, or 
pleading such a sale in order to 
recover the* property afterwards, 
are bound equally with the origi - 
nal defrauders, and cannot take 
advantage of what must be held 
to be their own wrong. 

Case.-*- In a suit to recover pos¬ 
session of certain lands held by 


the defendant., on'the ground that 
the conveyance by their father to 
the defendant was a benamee, one 
made in fraud of creditors, the 
High Court of Calcutta held that 
the suit would not lie.* 

A conveyance of ati early dale 
followed by mutation of names in 
the Collector's records, if proved 
to be a nominal transaction in 
fraud of creditors (the possession 
remaining with the original owner 
and the transaction being held be¬ 
tween very near relations), was held 
not to defeat a good title though 
subsequently acquired, f 

In determining the right, to pro¬ 
perty seized in execut ion, the Court 
must not declare a person claiming 
as purchaser to be a benametdar 
for the debtor upon suspicion 
merely, but its decision must rest 
upon legal grounds established by 
legal testimony4 

Property purchased by a member 
of a joint family with money out 
of the common estate, is family 
property, even if purchased in the 
name of his son. Even if the son 
is a certified purchaser at a sale 
under Act 1. of 1815, the other 
members of tie family are not de¬ 
barred by S, 21 from claiming a 
share of the purchase as joint pro¬ 
perty. || 


* JIT., W. 11., p. 221. 

t nr., w. it., P . 10 . 

% I., w, R., p. 217* 

II XIX., W. R., 0. R., p. 223. 


* 5, W. R, p. 177. 

+ VIII., W. R, p. 2fl. 
J VII., W. R., p, sop. 
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titled to get the wassilat, and as 
tin; money war in deposit and as 
this appeared to bo a ease which 
fame under the provisions of the 
Section quoted, directed that a cer¬ 
tain sum, namely, Its. 532-15-3 for 
wassilat and costs, out of the 
amount in deposit, be made over to 
Rama Soouduree, and that the re¬ 
sidue by paid to Tarinec Kant 
Lihoree On appeal, the Judge 
has ieversed this order on the 
"round that the mesne profits 
which under the provisions o Sec¬ 
tion 1] Act XXIII. of arcas- 
se-sahlc by !hc Court cxccutin" the 
decree are only such as have been 
by the decree m ide payable in rc-~ 
]>cct of the subicel-matlcr of the 
suit between the date of the suit 
and the date of the execution of tlie 
decree;—any qm.dinu o( mesne 
pioiits not determined hy 1 he Court 
making t!r> decree not beiti" pro¬ 
pel 1 • etmni/.ably by the Court exe¬ 
cutin'.; the decree ” Now, in the 
fir-a place, vyo may observe that,dur¬ 
ing the p 1 dladcd litigation in les- j 
neet. ot • bese cxce-s lamU when and | 
after Hania tmnmbner vc- success- i 
'd in get!ing ba.-f 1 lie excess lands, J 

:. e; elaimcii was^ii.it bn’ a consider- ; 

♦ 

able period, the special respondent J 
before us never took the objection 
that the Court had no jurisdiction 
under Section II Act XXJII, of 
ISGl liis objection was that the 
claim for wassihit was barred under 
the statute of limitation. Thatob- j 
jectiou was rejected, and the pre- j 
sent one as to the jurisdiction has ' 


now been taken, evidently well 
knowing that if that objection can 
be maintained and Hama Soouduree 
is referred to a separate suit for 
wassilat, it would be of no good to 
her, inasmuch as her claim for 
wassilat is now barred. 

Now in this case it seems to us 
that the question which has arisen 
between the parties is a question 
which relates to the execution of the 
decree. Tarinec Kant Lahoree, in 
execution of the oriqiual decree, 
having taken possession of lands ill 
excess of ■' ’ 'it he was entitled to 
take possusMou ol unde 1 ' the de¬ 
cree, the (jucfttion arose in execu¬ 
tion of that decree on the objection 
of llama Somiduroc Da.-, ee, and 
that question was decided in her 
favor, and we think that under 
the provisions 'dion II the 

question of wassil ug a cp ■?- 
tion which aiises between the par¬ 
ties to the suit with rofererc* C, 
the execution of the deeie*., must 
be determined hy the Con re exe¬ 
cuting the decree, and not by a 
separate suit; and there is a easy 
which has been r v’ed to in Vo¬ 
lume VII., W eckly lleportcr, Civil 
Rulings, page 372, lladlia Gobind 
Shah, v. Rrojendro Coomar Roy 
Chowdhrv, which we think is in 
point. 

We, therefore, reverse the deci¬ 
sion of the Judge and restore that 
of the first Court in so far as it 
declares the right of Rama Soon- 
duree to recover \tkout a separate 
suit the amonut of wassilat to 
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which Bama Soonduree is entitled. 
The Judge will (hid whether Bama 
Soondurec is entitled to the sum 
claimed by her or not. 

PRIVY COUNCIL. 

The 5th November 1873. 
Appealfrom Calcutta High Court. 
Muxxoo Lall, vs. Lali.a Ciioonee 
Lai \. and others 

laurel a sc without notice of mortgage 
—Misrepresentation hg mortgagee 
— Mortgagee s loss of lien against 
that pare/ntser. 

A man wlw has icprcsoutod to an intending 
purchaser that lie has not a security, and in 
dueed him under that belief to buy a property, 
cannot, ns against that purcharscr, subse¬ 
quently attempt to put his secuiity in force. 

This appeal has been beard ex 
parte, and after considering the 
opening of Mr. Leith, which has 
been made in a fair and candid man¬ 
ner, it appears that there are con¬ 
current findings of two Court s be¬ 
low upon a question of fact decisive 
of the case, and decisive of it 
against the appellant. 

The circumstances are very short. 
It appears that a man of the name 
of Jicep Bhunjuii Singh was in debt, 
and at the time possessed some 
considerable estates. The appel¬ 
lant, Munnoo Lall, had been his 
banker and advanced money to him, 
and, amongst other securities, he 
held a mortagage of the date of 9th 
October 1863 from Keep Bhunjun 
Singh of Mouzah Shabpore. It 
was an ordinary mortgage to secure 
the sum of Rupees 20,000. Subse¬ 
quently to that mortgage, on the 


9th of August 1864, Keep Bhunjun 
Singh sold the mouzah to the res¬ 
pondents, or to those whom the res¬ 
pondents represent, the hulk of the 
consideration given f'<Tr the pur¬ 
chases being tlie money which was 
due to the purchasers from lleep 
Bhunjun Singh, for which they had 
obtained decrees. Besides the 
amount of the decrees, a small sum 
was paid on each of the purchases in 
cash. Four years after these pur¬ 
chases the appellant commenced 
this suit, which is u suit to ciifoice 
navmenf of his mortgage bond 
against the respondents, and piav»d 
a sale of the mouzah. The defence 
set up by the answer, amongst 
others, was the equitable defence 
that Munnoo Lall could not enfor< e 
Lis mortgage bond as against these 
respondents, because at the time of 
their purchase he had been present 
when the negotiations for the pur¬ 
chase took place, and in answer to 
inquiries, had led the purchasers to 

believe that he had not anv lien 

«/ 

upon the estate, consequently that 
he hud not the mortgage bond 
which lie sets up in this suit. ’1 he 
defence is made in the answer, as 
Mr. Leith observed, ill not very 
precise terms, but they say that the 
purchase was made in consultation 
with the plaintiff and his son, and 
at that eousultalion they were led 
to believe that there was no such 
lien as the mortgage of 1663. 

The issues were settled, and two 
only of them are material. The 
first was that the bond was alto* 
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getlier collusive uiul made without 
consideration /or the purpose 0 / iie- 
f'eating any subsequent purchasers ; 
and the second, which has become 
the material one, is “ Was its ex¬ 
istence!”—that is, the existence of 
the mortgage deed-- f< intentionally 
kept secret from the defendants 
at the time of the purchase?” There 
was a third issue, which raided the 
question, whether the litigated pro- | 
perty being under attachment at 1 
the time of the execution, the morl- j 
gage deed was thereby rendered liu- | 
gatory. Upon the llr.-t trial of ' 
these i'Sue<5, the Judge of Shaba- j 
bad, bavin/ found tin: third issue] 
against the plaintiff, was of opinion 
tb.it it decided the cause, and that 
it was immaterial for him to deter¬ 
mine tin 1 other i-siies. However, on 
appeal to the High Court, that 
Court reversed the judgment of the 
Judge of Sluhabad, and remanded 
the case fur trial upon the lirst two 
issues to which attention lias been 
called, and amended the second 
issue by inserting the words “ b) 1 
plaintiff” after the words “ was it,-. ; 
existence intentionally kept secret.” 
The parties went, down to try that 
issue, which was in effect whether 
the plaintiff had intentionally and 
designedly, and with a view to de- j 
ceive the defendants, kept, the ex¬ 
istence of his mortgage secret from 
them. That issue rises a pure ques¬ 
tion of fact. It appears that there 
was evidence on both sides, the 
witnesses on behalf of the respon¬ 
dents giving testimony that the 


negotiations took place in the pre¬ 
sence of the appellant, Munnoo 
Lull , that inquiries were made 
whether lie bail any mortgages, it 
being expected from his relation to 
the vendor that be might have them, 
and that in answer to those in¬ 
quiries, he distinctly stated that he 
bad none j and documentary evi¬ 
dence was also given in support of 
the affirmative of the issue. Some 
evidence, undoubtedly, was given, 
on the other side of a contrary 
character. The Judge of Shahabad, 
who beard the witnesses, has given 
credit to those who were called on 
the part of the defendants. He 
distinctly gives credit to them, and 
lie thinks that their evidence is 
corroborated not only l»y the docu¬ 
ments, but by the probabilities of 
the case. On appeal to the High 
! Court, the High Court. aJlirmcd his 
1 titiding, after much consideration 
! given hv themselves to the evidence. 
The Chief Justice, who analysed 
the evidence given by the witnesses, 
has pointed out various circum¬ 
stances which appear t o him to cor¬ 
roborate them. The learned Chief 
Justice thought that Munnoo Lall 
was present at the time of the ne¬ 
gotiations, and that inquiries were 
made of him. Their lordships 
think it is a natural conclusion to 
draw from all the circumstances 
that some inquiry would have been 
made of biin, aud they think it 
must be pretty evident from the 
whole circumstances of the case 
that if the defendants had had 


0 
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notice of the mortgage held by the 
appellant, they would have hesitat¬ 
ed to purchase as they did. They 
took the estate, giving up their de¬ 
crees, and also an attachment which 
they held. Their lordships agree 
with what is stated by Mr. Leith 
that there m;.j iiave been no duty 
uponMunuco Lull voluntarily, and 
without being asked, to disclose 
his ic-mity, but the ease is not put ! 
simph ’ipon the omission to give I 
uee, but upon an actual mislead- ! 
ing of the defendants, not merely 
b) the act , ' by the express de¬ 
clarations of atuunoo Lall himself. 

ruder these circumstances, their 
L 'J-hips think that they could not 
have depaited from their ordinary 
mle of not disturbing concurrent 
judgments upon a question of fact 
of two Courts, ('■ on if they had felt 
some doubt upon the tinning. Hut 
after the disciibsionof this case, their 
lordships are disposed to agree with 
the findings of the Court below. j 
If, then, the issue has been pro- j 


by the respondents previous to the 
hearing. 

CALCUTTA HIGH COURT. 
\The 4tk September 1873. 

The Moxoraulk J. R: Phear and 
G. G. Morris, Judges. 
i Mohunt Nursingh Doss (JJefdt.) 

Appellant, 

vs. 

Moonsheh Kumroodukn and others, 

(Plaintiffsi Respondents. 
Failing to execute a decree for pos¬ 
session—Subsequent suit—Res Ju¬ 
dicata. 

The plaintiff* sued to obtain possession of a 
ecu tain property from tlm defendants and 
obtained a decree. Failing to e\ecute that 
decree, ire brought a second suit for obtain¬ 
ing possession for the sumo cause of action 
against the same defendants, Ihld that the 
matter of the subsequent suit was rts judi- 
cu/1. 

Pur,Ait, J.—We think that the 
Subordinate Judge lias not succeed¬ 
ed in obtaining a complete grasp 
of this case. The plaintill sucd to 
obtain possession of a certain pro¬ 
perty irom the defendants. The 


pcrly found, if is really decisive of 
the case, because it supports the 
plain equity, that a man who has 
represented to an intending pur¬ 
chaser that he has not a security,and 


d of action was that lie 

1 ~ 

1 bought this property in the year 
! 1857, and that the defendant has 
j obtained possession of it and is 
wrongfully keeping him out of it. 


induced him under that belief to j [i 0 j 8 m et by two defences, or, as 


buy, cannot, as against that pur- they aro commonly called, pleas in 
chaser, subsequently attempt to put j bar : first, that the suit is barred by 


bis security in force 


limitation ; and second, that you 


The result is that their lordships j the plaintiff brought a suit to re- 
will humbly advise Iler Majesty cover possession of this very same 
that the judgment of the High property against me and another 
Court bo affirmed and this appeal person in J862, and finally got a 
dismissed, with the costs incurred decree against us on the 9th 



Civil THE LEGAL COMPANION, Rulings. 21 

February 180.3; nothing new has actual possess.ion ul' the land. If 


happened since that date, and there¬ 
fore for this reason (defendants say i 
this second suit is brought on the 
same camm of action as that first suit 
was, and is barred by reason of the 
subject being 1 rex judicata. 

The Lower Appellate Court 
seems'to be of opinion that the de¬ 
cree of February 1803 was in fact 
a decree in favour of flic plaintiff, | 
and against the defendant and 
others, for possession of this very 
same property, and on that account 
alone it says the present suit is not j 
barred. But dearly, unlc-s the 
present suit is founded upon a 
cause of action which lias arisen 
since that decree was passed, if the 
want of possession on the side of 
the present plaintiff is nothing 
nioie than a continuation of his 
want of possession in Febtuuiv 
1803, then the .pound of this suit 
is nothin!*’ more nor less than that 
which was the ground of the suit 
of 1802. The matter in contest be¬ 
tween the pa i ties, namely, the 
wrongful holding of tins pioperty, 
is precisely the same matter ;o 
that which was adjudicated upon 
on the Utli February 1803 and for 
the same cause It seems to he 
clearly rex judicata. The plaintiff, 
having got a decree against the 
defendants in that suit. ought to 
have obtained satisfaction of the de¬ 
cree by ordinary process of execu¬ 
tion. If the decree entitled bun to 
obtain khas possession, lie could 
have got by the aid of the Court 


it only (rave him a right to receive 
rents of the land, he could, on the 
foundation of the decree, compel 
payment of those rents to himself. 
He has not taken this course ; but 
he brought a suit over again for 
the same cause of action against 
flic same people, so far as the de¬ 
fendants are concerned, as those 
against whom he brought the suit 
of 180:2. If he is allowed to keep 
the decree which lie obtained in 
the Court below, there is nothing 
whatever to show that it will be of 
more liuitful result to him than 
the decree of 1863 He may go 
on ad infinitum bringing suits of 
tins kind—the truth is that the 
matter of this suit is res adjudicafa 
by reason of the decree of the 9th 
February 1803. But if the Lower 
\ppellate Court has made a mis¬ 
take in thinking that the decree 
of February 1803 dealt with the 
same rights and same cause of ac¬ 
tion as are involved in the present 
suit, then that decree must for the 
moment be put on one side altoge¬ 
ther; and it i« incumbent upon the 
plaintiff in the present suit, inde¬ 
pendently of that decree, to show 
exactly when his present cause of 
action against 1 he defendant arose, 
that is, when his enjoyment of the 
property last ceased when he was 
deprived of it by the wrongful acts 
of the defendant of which he now 
complains, and when for that cause 
he first eould have come iuto Court 
as he now does to vindicate his 
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right against the defendant. 
The plain till has not attempted 
anything of this kind. It appears 
from the argument of the learned 
pleaders that there is very good 
reason why ho should not have 
done so, namely, that he never has 
been in possession by actual enjoy¬ 
ment of this property ever since he 
bought it in 1857. It would thus 
be impossible for him to prove that 
a fresh cause of action had arisen 
between himself and the present 
defendant since the date of decree 
of the 9th Felmiary 1 Sii;l. It may 
be, as the Lower Appellate Court 
remarks, that, the ri^ht to the pro¬ 
perty in suit lias been finally deter¬ 
mined between the nlaintilf and the 

i 

defendant, but that rig lit does not 
enable him to maintain a suit, if 
the cause of action it-elf accrued so 
far back as to lur the suit. And 
there is no force in tlie argument 
that, since the deciee of FebmaiV 
1808. a new cause ol actum hasans- 
en by reason of the disputed pm- 
perty having been petitioned off 
bv a butwarr.ili and assigned to the, 
defendant, because the properly has 
been in no way changed, and has 
throughout lemaiucd in the posses- 
sion of the defendant 

It therefore appears to us that 
the Lower Appellate Couit was 
wrong in its decision ; and it seems 
further to be useless to send back 
the case lor re-trial upon the issue 
which was not directly considered 
by the Subordinate Judge, because 
there are no materials before the 


Court upon which the plaintiff 
could maintain the affirmative of 
this i-suc. Wo therefore reverse 
the decision of the Lower Appellate 
Court, and dismiss^the plaintiff's 
suit with costs. 

MYSORE JUDICIAL COMMIS¬ 
SION Mil’s COURT 

The $/h August, 1872. 
I-IoNNAsmijivr. Ciiinna Kkistnama 
Naidu 

Unstamped If//ndi-Subsequent 
Siam/, big. 

When a li tter requesting payment to the 
hohn i is n.«l a lhll of Hxcli:ui','i; and is not 
stumped it may ho fd.'ituped uiidu Section 20 
of Act, XVI II. oi liStit 1 and bo admissible in 
(Viiionce. 

Reference under Section 2$ of Act 
XXIII. of 1801 bp the Judicial 
Asdstunt of the llassan District 
m Case Xu ol of 18/2. 

TLi- i, ;m action of debt, for the 
recovery ot Rupees 7o-t)-U, being 
the piiee, with interest,, of cloths 
which the plaintiff sold to the de¬ 
fendant at bcluru in the llassan 
Listilet. On the ] tith October 18/0 
(ieicudant drew an ouler, marked 
A, on mu: Aswatia of Bcluru, who 
neither accepted nor honoured it. 
Ou ilit* ground that, the dishonour¬ 
ed Older A saves his claim bum li¬ 
mitation, plaintiff has sought the 
remedy. Defendant did not put in 
an appearance, but allowed the case 
to go by default. Plaintiff was, 
therefore, heard ex garte. He has 
proved to the satisfaction of the 
Court the bond fide nature of his 
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claim and the genuineness of the 
Exhibit A. I, therefore, direct 
that an ex parte judgment be en¬ 
tered against the defendant, con¬ 
tingent upon the opinion of the 
Judicial Commissioner as to the 
proper construction to be put upon 
the Exhibit A, upon which its ad¬ 
missibility as evidence mainly de¬ 
pends. 

2. The Exhibit A is ti undated 
verbatim hereunder, for the sake ol 
ready reference. 

“To the presence of M. It It. 
our Aswalia, Cloth Merchant 

“ Wheieus your Chiiuui Kiisi- 
Ii am a Naidu sends his com nil meets. 
Up to this time I am netting on 
well hero with otheis, and plca'-c 
let me know the welfaie of you all. 
Pay to the bearer of tins letter 
Vysiara Honnai-eth of Bellini, im¬ 
mediately oil presentation <>l this 
letter, Government Rupees (»2-11-0 
and get the payment endorsed at 
the bottom of ibis llundi letter, 
and place the amount to my ac¬ 
count sending me an answer. If 
perhaps you cannot pa// the above 
whole amount hi one lump , you can 
make two instalments, but pay at 
any rale forthwith anil write to me 
on the subject. 

(Sd.) Chinna Ivristnama Naidu.” 

“ Mandikai, 1 
“1G th October ]870.” j 

3. The point for decision #is 
whether or not thn. a Bill of ■ Ex¬ 
change within the purview of Act 
XVIII. of 1809. Definition 3 un¬ 
der Section 3 of the Act comprises 


every instrument whereby a person 
is ordered to pay to another a speci¬ 
fied sum of money Sections 8 and 
20 require the holder or the drawee 
of a Bill of Exchange to stamp it if 
it comes into his hands unstamped. 
Section 28 rest nets the mode of 
stamping a Bill, while Section 19 
dee! ares that no person taking a 
Bill of Exchange either in payment 
or as a seemily or by purchase or 
otherwise, shall be entitled to re¬ 
cover thereon or to make the sumo 
available jur any purpose unless at 
the time be so takes it, the proper 
stain]) is affixed thereto and can¬ 
celled. If Exhibit A is looked 
upon as a Bill of Exchange, Section 
19 is iatal—for, the instrument 
shall not be available for any pur¬ 
pose, even as an acknowledgment 
to stop the running of the period of 
limitation — not to speak of the 
penalties prescribed in Section 30 
of the Act. N ow if the requisites 
ot a Bill of Exchange arc a Drawer, 
a Drawee, a Payee, and a specified 
s ntn of money, and no more, Exhi¬ 
bit A may be lieated as such, not¬ 
withstanding that it is worded in 
the form of a private letter ; for, it 
is a maxim ot law that bad grain- 
mar does not vitiate a contract. 
A fortiori the Legislature has not 
taken the trouble to prescribe an 
authoritative form ; and according 
to Section 703, Norton on Evidence, 
construction should be by the spi¬ 
rit rather than the letter, it being 
a maxim Qui hoeret in litera hoeret 
in cortice. 
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4 On the other hand, it appears 
to me that Section 8 of the Act 
does not profess to be exhaustive. 
In construing a Statute we may 
look hack to the sources of it. which, 
in the present case, is the current 
of decisions of the English Courts 
as exemplified by Treatise writers 
of acknowledged authority. Ac¬ 
cording to Broom’s Treatise, page 
242, Smith’s Mercantile Law, page 
201, and Chapter XL, Bylesou Bill 
of Exchange, a Bill of Exchange is 
a written order by one person to 
another for the payment of money to 
a third party at a specified time ab¬ 
solutely and at all events In the 
contract uuder review there are all 
other ingredients but certain tv as 
to time of payment. In re Alex¬ 
ander Thomas, quoted by Broom a 
Bill payable 90 days after sight, or 
when realized, was held to be bad, 
because it was made payable on a 
contingency. Smith, in page 202 
of his Mercantile Law, says that if 
a Bill contains any condition prece¬ 
dent, or defeasance, or be payable 
at au uncertain time or out of au 
uncertain fund, it is no Bill or Note. 
The payment, under the Exhibit A, 
by the drawee is to depend upon 
his convenience and circumstances 
in life either by one or two instal¬ 
ments. Thus for want of certainty 
as to time of payment I am of opi¬ 
nion that the instrument A is not 
a Bill af Exchange, in which case 
it does not come under the prohibi¬ 
tion in Section 19 of the Stamp 
Act. It may consequently be 


stamped under Section 20, and be 
available as an instrument afford¬ 
ing a fresh starting point to the 
plaintiff. 

(Signed) V. N. Tirum ala charter, 
Judicial Assistant Superintendent, 
Ilassan District . 
1872. 

Prom the Officiating Judicial 
Commissioner in Mysore, to the 
Judicial Assistant of the Ilassan 
District, dated 8th August 1872. 

General No 117in 

No. 209 .K W3, 
The Judcial Assistant’s No. 175 
of the 3rd Instant, submitting for 
decision under Section 28 of Act 
XXIII of 1861, statement of Small 
Cause Case No. 51 of 1872, on his 
file, Honnasetti, v. Chinna Kristna - 
ma Naidu. 


In reply he is informed that the 
Offieiating Judcial Commissioner is 
of opinion that, the Judicial Assis¬ 
tant has correctly received the letter 
in question in evidence. 

(Signed! It. L. MANGLES, 
Officiating Judicial Commissioner . 


MADRAS HIGH COURT. 

The 1 hth September, 1873. 

Oreb Meeraii Sahib, 
versus 

C. Mohidehn Sahib. 

Over-due Note — Equities. 

•be endorsee of An over-due note takeq ii 
subject to all tbe equities with which it may 
be encumbered, but not to claims arising out 
of collateral matters, as a set-off. 

This was an appeal from the 
judgment of Mr, Justice Holloway 
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in Suit No. 544 of 1872 on the 
Original Side of the High Court- 
The plaintiff brought a suit to 
recover Rupees 6,196-8-0, being 
principal and balance of interest 
duo in respect of a Promissory Note, 
executed by the defendant in favor 
of Seevaram Mahomed Gunny 
Sahib, for Rs. 4,500, dated the 10th 
September 1869, and endorsed over 
by Gunny Sahib, to plaintiff. 

Innes, J.—The case in the Court 
below turned on the question whe¬ 
ther the note was taken by the 
plaintiff in circumstances which 
discharged the defendant from lia¬ 
bility to pay the plaintiff; and it 
appears that the circumstances in¬ 
sisted on by defendant were that 
plaintiff had full notice of the payee 
having been discharged. The note 
was given by defendant to Gunny 
for 4,500 Rupees advanced. Gun¬ 
ny’s accounts are not before the 
Court, nor are the accounts of de¬ 
fendant substantially impeached, 
and they must be taken as between 
plaintiff and defendant to show ac¬ 
curate! v the state of the accounts 

v 

between Gunny and defendant. 
These accounts show that there 
were mutual dealings between the 
parties, subsequent to the making 
of the note, which in the end turn¬ 
ed the account in favour of defen¬ 
dant. Defendant says there was a 
settlement of account at the close 
of the dealings, at which plaintiff 
was present; that it was found that 
Gunny was indebted to defendant, 
and that the note ought to be de¬ 


livered up; and that Gunny pro¬ 
mised to deliver it up, but deferred 
doing so, and at length endorsed it 
to plaintiff. 

The learned Judge before whom 
the case was tried was not satisfied 
that the plaintiff had notice, and 
it would appear from counsel’s note 
that he expressed himself as re¬ 
garding the evidence to the alleged 
settlement with suspicion. 

If I were able to hold that there 
had been a settlement and dis¬ 
charge, I should hold on the autho¬ 
rity of Bartrwm v. Caddy , 9, Ad. 
and E., 275, that this was a good 
defence as against an endorsee, 
though for value and without no¬ 
tice. There is no written record of 
the settlement, and I am not satis¬ 
fied from the evidence that any 
settlement took place. It appears 
very improbable that a person 
should have taken the note, who 
not only had full notice that it was 
discharged (as ho must have had, 
if the statements of the defendant’s 
witnesses as to the settlement are 
true), but who besides had received 
this notice of the discharge of the 
note from so many people (one of 
whom was defendant) that he could 
have no chance of suppressing the 
fact. Defendant and Gunny are 
represented by the evidence as hav¬ 
ing looked over defendant’s ac¬ 
counts, and agreed upon the result 
as showing a balance against Gunny. 
A final settlement of accounts 
would hardly be undertake!) In so 
casual haphazard a way. One 
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would expect that Gunny would, 
at the settlement, have produced 
his accounts or a memo, of them 
and compared them with those of 
defendant. The accounts would 
ordinarily be signed with a memo, 
of the settlement and its result, and 
it is especially unlikely that with 
the note still in Gunny’s hands, 
and in form negotiable, defendant 
would have been satisfied with the 
mere verbal admission of Gunny 
thatthore was nothing due upon it. 
Yet no memo, was taken from Gun- 
ny of the state of the account, nor 
was be required to give an ac¬ 
knowledgment of the discharge of 
the note. The casual presence of 
witnesses living at Guriattum, a 
considerable distance from Madras, 
is, to say the least, suspicious, while 
the fact that no persons of the 
neighbourhood should be called in 
to witness the settlement, is cer 
tainly not in favour of the truth of 
the evidence. Then the conduct of 
defendant in taking no active steps 
to recover the note from Gunny, 
with whom, it appears from defen¬ 
dant’s evidence that he was at that 
very time engaged in litigation, is 
very much against the truth of the 
statement and evidence to the effect 
that Gunny promised to return the 
note at once. I therefore disbelieve 
the evidence as to the settlement. 
The other circumstances are not 
sufficient of themselves to warrant 
the inference of fact that the note 
was discharged, and that plaintiff 
had notice of the discharge. 


There is, however, the further 
contention that the note was over¬ 
due. The endorsee of an over-due 
note takes it subject to all the 
equities with which itfmay be in- 
cumbered, but not to claims arising 
out of collateral matters, as a set¬ 
off. A bill or note payable on a 
specified date, or after a specified 
time, is mature when the date or 
time arrives, and if subsequently 
endorsed, is endorsed over-due. 
llut this is a note payable on de¬ 
mand, and the question is when 
such notes are to be treated as over¬ 
due. Such an instrument has two 
purposes of existence: one to secure 
the reimbursement of the payee by 
the maker ; the other the negotia¬ 
tion of it by the payee. One or 
other of these purposes is intended 
ordinarily to be fulfilled without 
unreasonable delay. But what is 
to be considered unreasonable delay 
must necessarily vary with the va¬ 
rying local circumstances in which 
notes, on demand, are ordinarily 
given. Accordingly the cases h 
England and America show a groat? 
variation in the decision* as to un¬ 
reasonable delay. In some cases 
there has been evidence of demand 
for payment having been made; 
and this has been held in England 
to be an indication of the lapse of 
a reasonable time, and the note 
subsequently negotiated has been 
regarded as over* due. 

In Brooks , v. Mitchell and Bo¬ 
rough , v. White, it was noticed that 
there was no evidence of demand 
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for payment, and that they could 
not, therefore, be put upon the 
- footing of those cases in which evi¬ 
dence of a demand had been held 
sufficient to warrant the Court in 
treating the note as over-due, 
Prom these and other cases the rule 
has in England been deduced, that 
before a note on demand can be 
treated as over-due in the hands of 
an endorsee, there must be some 
evidence of a demaud. 

Now it is the defendant’s case, 
and his accounts support his asser¬ 
tions, that the account had turned 
in his favour. This beiug so, I 
find it difficult to believe Gunny’s 
statement that he made a demand 
for what both parties must well 
have known was not due. I can¬ 
not, therefore, in support of the 
view that the note was over-due, 
make use of the evidence to a de¬ 
maud having been made. If I 
were at liberty to follow the Ame¬ 
rican cases, I should hold that the 
length of time, two years and eleven 
months, during which the note was 
in Gunny’s hauds without nego¬ 
tiation, was sufficient, without any 
evidence of demand for payment, 
to show that the note was over¬ 
due. 

But it appears to me that evi¬ 
dence of a partial discharge is 
stronger evidence of a note’s being 
over-due than demand of payment 
can be; and this, there is no doubt, 
we have in this case. For the evi¬ 
dence shows that as goods were 
tupplied, the value of such goods 1 
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was to be taken in discharge pro 
tanlo of the advance represented 
by the note, and that goods were 
accordingly supplied. 

I think, therefore, that the note 
ought to be treated as having been 
over-due at the date of endorse¬ 
ment ; and then the extent of the 
obligation on the note, as between 
Gunny and defendant, would de¬ 
pend on the value of goods short 
supplied by defendant within the 
amount due on the advauce. If, 
therefore, as defendant asserts, and 
his account shows, the account had 
turned against Gunny, and the 
note was an acknowledgment of an 
amount which was, in fact, no 
longer due, it would be a fraud in 
Gunny to negotiate the note, and 
the eudorsee taking it over-due 
stauds iu the place of Gunny as 
regards the right of defendant to 
restrict the obligation on the note 
to the amount due, if any, on the 
account. I would, therefore, reverse 
the decree and direct the taking of 
the account. 

Kernan, J.—My view of this 
appeal is, that it should be al¬ 
lowed, aud, if the plaintiff so de¬ 
sires, an account should be taken 
between the defendant and M- S. 
Gunny Saib, of their dealings, and 
that the bill should only bo a secu¬ 
rity iu plaintiffs hands for any 
debt, if any, due by the defendant 
to Gunny Saib. 

The bill I look upon as being 
received by the plaintiff, after it 
was oyer-due, and, therefore,, it is 
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in plaintiff's hands subject to the 
equities between defendant and 
Gunny Saib—that is as to the 
result of the accounts. 

The following facts appear to 
me to be established beyond doubt. 
That Gunny wished to purchase 
goods from defendant, and the 
latter required an advance, before 
he would supply, and it was agreed 
that defendant should pay interest 
on the advance which, however, 
was to be put to the credit of the 
goods when sold. Then it was 
agreed that the note now sued on 
was to be given to represent that 
advance, and accordingly the ad¬ 
vance was made to defendant on 
the 10th day of September 1869, 
and note given payable on demand, 
and dated that day. The learned 
Judge below appears to have be¬ 
lieved that the note was so given 
to represent the advance, and that 
the advance was to be put to credit 
of the goods. 

If Gunny Saib’s evidence, as 
printed, means, at line 266, “ gave 
note for advance on account of 
goods,and it is entered in accounts,” 
and again at line 277, (i The 4,500 
is entered on Moideen's accounts. 
I saw that entry, never saw other 
entries,” then the agreement is 
clear, as the defendant and Gunny 
both agree on that point. But if 
Gunny's evidence does not contain 
an admission of the agreement, see 
the concurrence of undoubted facts 
going to establish it. 

1, The dealings commenced in 


September 1869 (not the supply of 
goods however). 

2. The advance and note are 
of that date. 

3. Interest was paic^in cash on 
the note, uutil the supply of goods 
by defendant was begun, and no 
interest was paid after the first 
supply. 

4. Defendant's accounts are 
filed with his statement, and in 
these accounts, the 4,500 is credit-, 
ed to Gunny at the date of the 
advances, also the interest to the 
date of the first supply of goods, 
and the goods supplied are entered 
apparently in correct order. 

These books are not impeached 
in any way, and though Gunny 
said he kept books, in which the 
note is entered, and Gunny dis¬ 
putes defendant's accounts, yet 
Gunny's books are not produced. 

Plaintiff was quite aware from 
the defence filed that one main 
question in the ease made by the 
defendant was, that the note was 
by the agreement of GUnny and 
defendant to be taken into the ac¬ 
count of the goods ; and yet the 
books of Gunny, so important, are 
not produced. 

I am, therefore, quite satisfied 
that by the agreement between 
Gunny and the defendant, the note 
and the consideration for it were to 
be taken into the accounts of goods, 
and that the agreement was that, 
if on the taking of the accounts, 
and crediting the 4,500, nothing 
should be due to Gunny, or a lees 
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sum than the amount of it, the 
liability on the bill was to be go¬ 
verned by the result. 

This was an equity attaching to 
the bill itself, as between the ori¬ 
ginal parties, and not a collateral 
matter, such as a set-off, and any 
endorsee of this note taking it, 
when over-due, took it subject to 
the equities, even though he gives 
full value for it —Cullinridge, v. 
Farquharson, 1, Stark, 259; Stur- 
tovant, v. Ford, 4, Man. and G., 
101; Holmes, v. Kidd, 3, H. and 
N., Exr. Cham., 891 ; and Bur- 
rough, v. Moss , 10, B. and C., 558. 

The question then is was this 
note over-due when plaintiff took it. 

It is a note payable on demand 
without any mention of interest, 
and is capable of being sued on, at 
once, without demand made, and 
the Statute of Limitation runs from 
its date— Norton, v. Ellam, 2, M. 
and W., 461. 

No doubt this note was intended 
as a continuing security by the 
parties (though not so expressed 
on the face of it), and so comes 
within the principle that such a note 
is not to be considered over-due, 
until payment has been demanded. 
Borough, v. White , 4, B. and C., 
327 ; Brooks, v. Mitchell, 9, M. and 
W„ 15. 

In Borough, v. White, an endorser 
sued on the note, no demand was 
proved before endorsement, and it 
was -held, therefore, that the note 
could not be treated as over-due. 

In Brooks, v. Mitchell, likewise 


a note on demand was endorsed, 
and in the hands of the endorser, 
but no evidence was given of de¬ 
mand before endorsement; 'and it 
was held, therefore , not to have 
been over-due, when the endorsee 
took it. 

In Craffs, v. Davis, 9, M. and 
W., 15, there was no proof of de¬ 
mand before endorsement. 

I take it, therefore, that a de¬ 
maud of payment of a note payable 
on demand and non-payment make 
such note thereafter over-due. It 
has not been held in any case cited, 
or that I am aware of, that notice 
of such demand must have been 
communicated to the endorsee be¬ 
fore, or at the time of, endorsement 
in order to place him in the posi¬ 
tion of taking or holding it over¬ 
due. 

In Brockman, v. Caddy, 4, A. and 
E., 275 (1838,) Lord Denman said 
that “ it usually appeared on the 
face of the note that it was over¬ 
due,and Patteson put the ques¬ 
tion, surely the plaintiff must be 
fixed with the knowledge that the 
note hud been presented, so as to 
be over-due. But there was no 
cjiscussion on the point in that case, 
and the dictum or query by Pat¬ 
teson was but obiter dictum which 
has never been adopted or followed, 
and a marked difference is to be 
observed in the language used by 
Lord Denman and Patteson, J. 

Then assuming that my view of 
the law on this point is right, the 
further question is whether the 
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note was over-due before tho en¬ 
dorsement to the plaintiff 1 On this 
point, Gunny states that he asked 
Moideen for the money often. This 
is clear evidence of a demand of 
the note; and again Gunny says he 
endorsed the note over as he wanted 
money. Is not the inference from 
this statement clear that he had 
demanded the amount, and that, as 
defendant did not pay it. Gunny 
transferred it, and if this is to be 
believed, the note was clearly over¬ 
due when plaintiff took it. I have 
no doubt upon the evidence that 
the note was on the evidence of the 
plaintiff over-due, at the date of 
the endorsement. Upon this view, 

I would allow the appeal and mo¬ 
dify the decree as above stated. 

But the defendant alleged that 
plaintiff had actual notice that 
Gunny and defendant had dealings 
together, and that the note and the 
amount of it had been brought into 
the accounts between them, and 
that plaintiff was present at a set¬ 
tlement of accounts between them, 
in which a balance of about 2,000 
was found due to defendant by 
Gunny, who then and there pro¬ 
mised in plaintiff’s presence to give 
up the note to defendant.. If I had 
heard the case originally, I should 
probably have, upon the evidence, 
as it appears reported, found for the 
defendant. For although the plain¬ 
tiff and Gunny deny the settlement, 
and though no settlement has been 
Bigned by Gunny, yet the accounts 
of the defendant, which appear cor- i 


rectly kept, are produced, and sup¬ 
port the allegation that the balance 
was due to defendant of 2,000 odd 
at the date when the dealings end¬ 
ed ; and no accounts^f Guhny of 
the dealings with d^endant are 
produced, though he says he has 
them, and that the amount of the 
note is not brought into them, and 
though the balance in them is 
against defendant, and plaintiff was 
aware of the importance of produc¬ 
ing them. Moreover, a settlement 
of accounts at which plaintiff was 
present, though not stated to have 
taken an active part in them, and 
though Gunny's book or accounts 
were not produced, is proved by 
four different persons, apparently 
independent of plaintiff’. These 
persons did not, as far as I can see, 
give their evidence with such a 
degree of particularity, as to dates 
or sums as to give the idea that 
the evidence was concocted. Then 
Keshava Pillay (in defendant's em¬ 
ploy no doubt) proved defendant's 
accounts, showing an exact balance 
due to defendant, and these accounts 
were'brought into Court on the 4th 
November 1872, and don't bear 
any appearance of fabrication. 
Again, Gunuy says a balance was 
due to him, and be did not sue for 
two years, though he wanted money. 
However, I am not prepared to say 
that the learned Judge is wrong in 
the conclusion he came to, viz., 
that there was not any settlement 
of accounts, and that plaintiff bad 
not any actual notice before he be- 
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came endorsee, that the amount of 
tbe note was brought into the ac¬ 
count, and a balance found due to 
defendant, and that plaintiff had 
promised to return the note to the 
defendant. 

There still remains the question 
whether plaintiff is a mere name* 
lender, suing for tbe benefit of 
Gunny. On this question I enter¬ 
tain an extremely strong opinion, 
in the affirmative. The evidence 
tends, I think, to lead irresistibly 
to that conclusion. It appears 
that the note should be barred by 
the Statute of Limitations, on the 
11th September 1872, and that 
plaintiff became endorsee thereof in 
August 1872, upon a contract be¬ 
tween him and Gunny, whereby the 
latter sold the bill, and as he says 
in his evidence, a I remained in¬ 
different, as I sold the note,” that 
is, the plaintiff agreed not to look 
to Gunny for payment, and plain¬ 
tiff taking the responsibility of de¬ 
fendant above, gives for the note 
not only the full principal amount 
.of the note, but also all arrears of 
interest at 15 per cent, for two and 
a half years or so, less 450 Rupees. 
This appears to me simply incredi¬ 
ble. It does not appear that plain¬ 
tiff had any special knowledge of 
the circqmstances or solvency of 
defendant. On the contrary, tbe 
note was for two and a half years 
and upwards unpaid, with interest 
at 15 per cent. Yet plaintiff does 
not take the responsibility of tbe 
endorser, Gunny; plaintiff says ! 


that defendant told him two months 
before that he gave the note and 
would pay in ten months, and 
there was conversation about get- 
ting 1,000 Rupees taken off the 
note. I doubt this, but even so, it 
is clear notice to plaintiff that de¬ 
fendant was pressed, and I cannot 
believe that plaintiff ever gave tbe 
money for the note bond fide. I 
believe he is a mere name-lender, 
and in this view I would also mo¬ 
dify the decree as above. 

CALCUTTA HIGH COURT. 

The 19 th September , 1873. 

This Honorable J. B. Phear and 
G. G. Morris, Judges . 

Nowab Khan [Plaintiff) Appellant, 
versus 

Rughoonath Doss and others ( De¬ 
fendants ) Respondents. 

Improper Admission of Evidence — 

Improper way of treating Evi¬ 
dence. 

It is incumbent upon the Lower Appellate 
Court, under the provisions of the Civil 
Procedure Code, to state distinctly the rea¬ 
sons for sending for evidence in the appel* 
late stage of a case. 

It is exceedingly dangerous for the Judge of 
an Appellate Court to come to tbe conclusion 
that a document is fabricated merely because 
it,presents an appearance which in his judg¬ 
ment an authentic and real document would 
not be likely to have under the oircum- 
stances.* 

Phear J.—(In delivering judg¬ 
ment said.) Then, it further appears 

* Vide a similar decision in the “ Legal 
Companion," Vol, II., Civil Rulings, p. 14, 
column 2, 
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from hisf judgment that he sent for 
and gave consideration to some do¬ 
cuments which were not pat in evi¬ 
dence before the first Court. He has 
not given any reason for this step ; 
and from the remarks which he 
makes with regard to the nature of 
the evidence afforded by these docu¬ 
ments, it hardly appears that it is 
directly relevant to the issue which 
he had to try. At any rate, it was 
incumbent upon him, under the pro¬ 
visions of the Civil Procedure Code, 
to state distinctly the reasons which 
caused him to send for this evidence 
in the appellate stage of the case. 
Inasmuch as he has not done so, 
we have no means of judging 
whether this evidence was properly 
receivable at that stage or not; and 
we have no other alternative but 
to direct that it be rejected and ex¬ 
cluded from the evidence on the re¬ 
cord. 

****** 

A still more unfortunate error has 
been fallen into by the Subordinate 
Judge with regard to the pottahs 
and the receipts. He says :—“ The 
pottahs of their cultivation (that is, 
the cultivations of certain witnesses) 
which they have filed clearly seem 
on the very sight to be fabricated; 
inasmuch as the reverse of the 
pottah, which is always handled by 
every one, looks clear, and the side 
which contains the writing, and 
which it is possible to keep clean, 
looks old and dirty. By my own 

+ Second Subordinate Judge of Bhaugul* 
pore. 


experience I do not at all hesitate 
to call this pottah a fabrication. 
Similar is the case of the dakhilahs. 
In short, I have no reliance upon 
the evidence of these vfltnesses-" 

It seems to us thin; this is not 
the proper way of treating evidence 
of this kind. Witnesses had sworn 
to the authenticity of these docu¬ 
ments, and the Subordinate Judge 
ought not, simply from an inspec¬ 
tion of them and in reliance upon 
bis own experience in judging of 
such documents, to have come to 
the conclusion that they were fabri¬ 
cations, and that consequently the 
witnesses whose evidence made 
them out to be authentic documents 
had perjured themselves. Before 
coming to a conclusion which in¬ 
volved an accusation of such a seri¬ 
ous character as this, the Judge 
ought to have looked very careful¬ 
ly indeed into the testimony of 
those persons, compared it so far 
as he was able with the other evi¬ 
dence in the case, and to have 
judged in that way whether the 
witnesses were such as could not be 
relied upon. It is exceedingly 
dangerous for the Judge of an 
Appellate Court to come to the con¬ 
clusion that a document is fabricat¬ 
ed merely because it presents an 
appearance which in his judgment 
an authentic and real document 
would not be likely to have under 
the circumstances. 



Vendor's title; ' ’ '<■• ' ;' A , 

"""S 

The plaintiff's vendor was not 
*the owner of the land s Be was the 
Mohunt for the time being in 
charge of the endowment, and had 
only a life-interest in the property. 
In that event he oonid not create a 
title superior to his own, or, except 
under most extraordinary pressure 
and for the distinot benefit of the 
endowment, bind his successors in 
office. A purchaser from the mo- 
hunt of an endowment of the kind 
alleged in this case would only take 
an interest commensurate with the 
mohunt’s life ; and if he retained 
possession after the mohunt's death, 
the successor to the guddee would 
have a cause of action against him 
from the date of the election. If 
this were not so, any mohunt who 
was inclined to commit waste on 
an endowment, and who lived long 
enough, might ruin the property 
entrusted to his charge, and leave 
his successor remediless, if more 
than 12 years bad elapsed since the 
alienations.—C. H. C. (Glover and 
Morris, J. J.) — lSth September 
1878—Mohunt Barm Suroop Doss 
-XX., W. R., p. 471. 


euspicicaij 
Court thi 
a probable 00 $^" • .■ '■ ^ 

Where a will£ave the testitOrV 
widow permission to adopt and 
made provision for the adopted, son. 
entering into possession after her 
death, providing further that if the 
adopted son died unmarried, the 
estate should, pass to the testator's 
nearest sapinda gyanii : Held that 
the gift or bequest was, according 
to the doctrine laid down by the . 
Privy Council in the case of Tagore, 
vs. Tagore, void and of none effect 
because the nearest sapinda, was a 
person who might not be in exts- 
tence at the death of the testator, 
being one who could not be ascer¬ 
tained at that time.—C. H. C. 
(Couch, C. J., and Glover, J.)— 
19th September 1873.—Ramguttee 
Acharjea—XX., W. R,, p. 472. 


Ilacree—Interest—Execution. 

Where a decree contains no order 
for interest, the Court executing it 
has no power to give interest: nor 
can such a decree be reformed by 
means of a miscellaneous appeal.— 
C. H. C. (Phear and Morris, J. J.) 
—19th September 1873,—Jewutt 
Lall Maktah—XX., W, R., p. 477, 


an opm: 


it the transaction was 


Setting aside evidence on mere suspicion 

—Bequest void for want of certainty. Act XXXV. of 1858—I^ittStic—A ppoi&t- 

It has been said on more than ' mw»t of Manager, 
one occasion by the judicial com- 18 on ty * roatt has beep 

mittee of the Privy Council that it adjudged & lunatic as the result of ; 
is not right to set aside the evidence proceedings *nd an enquiry held id; 
of witnesses, against whose truth-. dpe course of law, that the Chart: 
fulness nothing is. show% merely oa I ohtaihstbe authority to appoint a 
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manager of bis estate.—C. H. 0. 
(Phear and Morris, J. J) —19th 
September 1878—Massamut Gi- 
reejabutty Kooeree—XX., W. R., 
p. 477, 

Act XXIII. of 1861, See. 27-Spccinl 
appeal—Application under Section 16 of the 
Charter Act. 

A special appeal having been 
successfully objected, to under Act 
XXIII. of 1861, Sec. 27, the Court 
refused to treat the petition of ap¬ 
peal as if it were an application to 
the Court to exercise its extraordi¬ 
nary powers, but simply rejected 
the appeal without prejudice to 
appellant’s right to make an appli¬ 
cation in proper form to have the 
Judge’s order quashed as having 
been made without jurisdiction.— 
C. H. C. (Phear and Morris, J. J.) 

.—20th September 1873—Soonut 
Doss—XX., W. R.,p. 478. 

Enhancement of Bent—Separate, Notices. 

A notice of enhancement of rent 
need not be on a separate piece of 
paper for e.ach holding. All that 
is required is that it shall be so 
distinct for each that the tenant 
may be able to distinguish those in 
respect of which he does not object 
to the enhanced rate from others in 
respect of which he declines to pay 
it,—C, tj, C. (Couch, C, J, and 
Glover, J.)—17th November 1878 
-J.D. M^eron-XX., W. R., 
p. 470, . , • 

Right 9t ON»npaadyT-TlranBf«r. 

Is a bare right of oocupaney 
uq#T the rest law transferable 


irrespective of the will of the zemin¬ 
dar.—XX., W, R, p, 478, 

Former admissions rendered nugatory by 
subsequent occurrences. 

In a suit for a share of certain 
property where theidefenoe was 
rested upon a Mukururee deed 
under which the defendants alleged 
that their predecessor and them¬ 
selves had had possession, the Lower 
Appellate Court gave effect to cer¬ 
tain supposed admissions without 
noticing matters which had been 
noticed in the judgment of the first 
Court as having occurred subse¬ 
quently to the admissions and 
rendered them nugatory : held, that 
the Lower Appellate Court’s deci¬ 
sion was erroneous and ought to be 
reversed.—C. H. C. (Couch, C. J. 
and Glover, J.)—17th November 
1878—Lutchoomun Lall—XX., 
W. R., p. 480. 

Permiwion to bring a fresh suit, under 
See. 97 , Act VIII. of 1850, not recorded 
through inadvertence—Beview. 

A plaintiff having, under Act 
VIII. of 1869, Section 97, asked 
leave to withdraw his suit with 
permission to bring a fresh suit, 
the Moonsiff granted the prayer ; 
but the permission to bring a fresh 
suit was, through inadvertence, 
not reoorded on the petition. Sub¬ 
sequently the Moonsiff made an 
order giving plaintiff this permis¬ 
sion ; Held, that there was nothing 
to prevent the passing of such an 
order, which was in the nature of a 
review of the original order, and 
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that it was the Moonsiff’s intention 
to give the permission, which inten¬ 
tion had not been expressed through 
' inadvertence.—C. H. C. (Glover, 
j,)—27th Aug. 1873—Pearee Mo* 
hun Dutt—XX., W. R., p. 401. 
- 

Appeali from ex parte decision*—Decla¬ 
ratory suit. 

Held (in concurrence with the de¬ 
cisions at p. 450, X., W. R., and p. 
161, VI., Bombay Reports; and 
differing from that in p. 109, III., 
Madras Reports), that a special ap¬ 
peal lies from an ex parte decision 
passed by an Appellate Court in 
regular appeal. 

Where there has been a dear 
dispute as to title, a suit for declara¬ 
tion of title is maintainable whether 
plaintiffs have been disturbed or 
not in their possession.—C. H. C. 
(Markby and Birch, J. J.)—28th 
August 1878.—Paran Chunder 
Ghose—XX., W. R., p. 402, 


Appellate Court—Grounds of Derision— 
Remand*. 

It is the duty of the Appellate 
Court, when it reverses the deci¬ 
sion of the first Court, and more 
especially when the judgment of 
the first Court is full and cogent, 
to point out the grounds on which 
it comes to a different conclusion. 
Where a District Judge had omit¬ 
ted to do so, and having left the 
country could not be required to 
supply the omission, the High 
Court being unable to make the 
ordinary presumption that he had 
fully considered the evidence, set 


aside the judgment, and 
the case to be heard de aoc©.— 
C. H. C. (Markby and Birch, J. J.) 
—29th Aug. 1873—Kristo Chunder 
Chuokerbutty,—XX., W.R,,p.403. 

Enhancement of Rent— Form of Notice— 
Specification of Holdings. 


A notice of enhancement ought. 
to state distinctly the several hold¬ 
ings the rent of which is sought to 
be enhanced, the amount of en¬ 
hanced rent that the tenant is liable 
to pay for each, and the grounds of 
the claim in each instance. If a 
suit for enhancement is decreed 
where the notice, though embracing 
several holdings, was not in that 
form, the defendant is entitled to 
have specified what the enhanced 
rent for each holding is, so that he 
may be able to relinquish any one 
of them and retain the otherd!—- 
C. H. C. (Couch, C. J. and Glover, 
J.)—1st September 1873—Dwarka 
Nath Haidar—XX., W. R., p. 404. 


Sale of a Decree—Auction-purchaser— 
Assignee—Lien. 

Where the rights and interests 
of decree, holders in a decree are 
sold in execution, the party pur¬ 
chasing bond fide without any know¬ 
ledge of a previous assignment of 
those rights and interests, is enti¬ 
tled to the proceeds of the pur¬ 
chased decree free from any trust 
or obligation in favour of the as-, 
signees.—C. H., C. (Phear and 
Mortis, J. J.)—1st September*; 
1873,—Nunhuk Sahoo—XX* W. 
R., p. 408. 
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Assignee "-Execution Judgment-debtor's 
remedy^ 

The assignee of a decree having 
obtained execution of it in the De¬ 
puty Collector's Court under cover 
of a declaratory and mandatory 
decree of the Civil Court, which 
latter decree was set aside in ap¬ 
peal, a suit was brought against 
the assignee to recover the money 
which he had obtained by means 
of the execution proceedings : Held 
that the judgment-debtor or his 
representative (plaintiff) had no 
title to recover the money, unless he 
could show that he had been in 
some way defrauded by the trans¬ 
action ; the proceeding of the De¬ 
puty Collector giving him no 
cause of action by the mere fact 
of having been ultra vires, or not 
done in full exercise of judicial dis¬ 
cretion—C. H. C. (Phear & Morris, 
J. J,)— 1st Sept. 1873— Ramgobind 
Singh—XX., W. R., p. 406. 

Set-ofT— CrosB-auit— Act VIII. of 1859 
Secs. 195 ftnd 121. 

Where a defendant claims a right 
of set-off arising out of one and 
the same transaction as that in 
which the suit originated, it is not 
equitable to drive him to a cross¬ 
suit-, a decree under Act VIII. of 

1859 Sec. 195 and the latter portion 
of Seo. 121, being of the same effect 
and subject to the same rules as if 
it had been made in a separate suit. 

__ o fa c. (Kemp and Glover, J. J.) 

- 2 nd September, 1873-Rudra 
Ram Deb-XX., W. R-, p. 410. 


Purchase by Putnoedar of Zemlcdareo 
shares—Liability for Rent—Set-off. 

The four defendants obtained 
jointly a putnee lease of Lot R., 
and subsequently puphased, joint¬ 
ly 5 annas share i^ the Zemin- 
daree. Again defendants 1 and 2 
separated from 3 and 4, each tak¬ 
ing 8 annas of the putnee and 2$ 
annas of the Zemindaree j and then 
defendants 3 and 4 sold their Ze¬ 
mindaree right in 2 annas and 15 
gundas share to K., the plaintiff, 
retaining 5 gundahs share on their 
own account. Plaintiff sues to re¬ 
cover the rent of 2 annas and 15 
gundas from defendants I and 2, 
who deny plaintiffs’ claim, while 
they admit that they are liable for 
8 annas rent of the putnee, treat¬ 
ing themselves as their own Ze¬ 
mindars for 24 annas share in the 
Zemindaree, and they allege pay¬ 
ment of 5£ annas of the putnee 
rent to the 8 annas shareholder in 
the Zemindaree, and a set-off 
against the other 21 annas against 
their own claim as Zemindars. 

Held that as defendants 1 and 2 
were strangers to the transfer of 
the rights of defendants 3 and 4 to 
the plaintiff, they have, as between 
themselves and the plaintiff, a right 
still to do what they did formerly, 
namely, set-off their putnee liabili¬ 
ty against their Zemindaree right. 
—C. H. C. (Markby and Birch, J. 
J.) 2d September 1873—Gooroo 
Dyal Chuckerbutty—XX., W. R., 
p. 409. 
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CALCUTTA HIGH COURT. 

The 24 tk October, 1873. 

The Hon’ble A. G. Macpherson 
and G. G. Mo rets, Judges. 

The Queen, vs . Nobin Chunder 
Banrrjeb. 

Disagreement between Judge and 
Jury—Reference to High Court 
—Act X. of 1872, Sec. 268 -Act 
XLV. of I860, Sec. 84. 

Unless the verdict of * Jury is clearly and 
patently wrong and unsustainable on the evi¬ 
dence, it Bhould not be set aside. 

The fact of uoBoundness of mind is one which 
must be clearly and distinctly proved, before 
any Jury is justified in returning a verdict 
under Section 84 of the Penal Code. 

Macpherson, J.—The Jury in 
this ease have found that the pri¬ 
soner caused the death of his wife, 
but that he is not guilty of murder, 
because when he killed her he, by 
reason of uns>undness of mind, was 
incapable of knowing that he was 
doing an act which was wrong or 
contrary to law. The Sessions 
Judge, disagreeing with the verdict 
of the Jury as regards the unsound¬ 
ness of the prisoner’s mind, was of 
opinion that he ought to have been 
convioted of murder, and he has 
(under Section 263 of the Criminal 
Procedure Code) submitted the 
case to the High Court, considering 
it necessary for the ends of justice 
to do so. It thus becomes neces¬ 
sary for us to deal with the case 
submitted to us as with an appeal, 
which we read as meaning an appeal 
by the prosecution *. and by the pro¬ 
visions of Section 363, we have au¬ 


thority to convict the accused 
on the facts, and to pass sen 
accordingly. : >• 

In the 11 grounds” recorded by 
the Judge, as required fey sectior 
464, he says that in his opinion the 
verdict is opposed to the evidence 
on the reoord; that the accused was 
not of unsound mind j and that he 
committed the offence of murder; 

There is really but ono question 
before us,—that as to the state of 
the prisoner’s mind at the time he 
caused his wife’s death. That he 
did cause her death cannot be seri¬ 
ously., doubted. The Jury have 
found as a fact that he did, and the 
Sessions Judge agrees with them 
as to this. And that this finding 
is correct is, we think, conclusively 
shewn by the evidence. 

The learned counsel for the pri¬ 
soner has contended that as, under 
Section 257 of the Criminal Pro¬ 
cedure Code, it is the duty of the 
Jury (as distinguished from the 
duty of the Judge) to decide which 
view of the facts is true, this Court 
cannot disturb, or at any rate 
ought not to disturb, the verdict 
of the J ury, if there is on the re¬ 
cord any evidence whatever in sup¬ 
port of it. But Section 257 must 
be read as qualified by Section 263, 
the effect of which is that, if the 
Judge disagrees with the Juiy and 
submits the case to the High Court, 
the whole matter is opened up,— 
the High Court must treat the case 
as before it on appeal, may convict 
the accused person on the facts, and 
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if it does convict him, shall pass 
the proper sentence upon him. We 
quite agree, however, that the powers 
given to this Court by Section 263 
are not to be lightly exercised, and 
that the unanimous vedict of a Jury 
ought not to be set aside, even if 
the Sessions Judge disagrees with 
it, unless that verdict is clearly aud 
patently wrong and unsustainable 
on the evidence. If there were any 
substantial doubt in this case, we 
should certainly not disturb the 
verdict. It appears to us, however, 
that there can be no reasonable 
doubt about the matter. 

Without saying that there is on 
the record absolutely nothing which 
could be said to afford some evi* 
donee of unsoundness of mind, we 
have no hesitation in saying that 
there is scarcely any such evidence, 
and that such as it is, it is wholly 
unreliable a'nd worthless for the 
particular purpose of proving insa* 
nity. 

Witnesses speak of the intensity 
of the prisoner's rage and grief when 
he heard of his wife's alleged infide¬ 
lity a day or two before the murder, 
of his rolling on the ground in his 
passion, of his eyes being red or 
blood-shot, and of his Bkin being 
hot. They also tell how, when he 
had struck down his wife, he came 
out of the house, calling aloud that 
he had killed her, and voluntarily 
giving himself up to a chowkeedar 
that he might be dealt with accord¬ 
ing to law for what he had done. 
These points are relied on as shew¬ 


ing .insanity. It may be that if 
there had been substantial evidence 
of the prisoner’s unsounduess of 
mind, these facts, or some of them 
might have been deemed to be cor- 
roborative of it. Bjjt in themselves 
these facts, whether taken singly 
or together, are no real evidence of 
unsoundness of mind, for there is 
not ono of them which might not 
in the natural course of events have 
been found to exist in the case of a 
man who was perfectly sane, but 
was laboring under the influence of 
great grief and passion. 

It is not because a mao commits 
a very horrible murder, or because 
he commits it while laboring under 
strong passions and feelings, that 
therefore the world is to assume 
that he must have been insane when 
he committed the deed. The fact 
of unsoundness of mind is one 
which must be clearly aud distinctly 
proved, before any Jury is justified 
in returning a verdict under Section 
84 of the Penal Code. Every man 
is presumed to be sane and to pos¬ 
sess a sufficient degree of reason to 
be responsible for bis crimes, until 
the contrary is proved. 

Here it is not attempted to be 
proved that,prior to this occurrence, 
the prisoner ever at any time shewed 
any symptoms of insanity. It is 
not even suggested that the prison¬ 
er was of unsound mind until he 
heard the reports which caused him 
two days afterwards to take his 
wife's life. Nor is it alleged that 
he was of unsound mind subse- 
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quently, at the time he was tried, 
or at any other time. And not a 
single medical witness, nor even 
the Jailor who has had him in cus¬ 
tody since the murder (which took 
place in the end of May), has been 
called to speak as to the prisoner's 
mind being unsound, The case 
proved is simply that the prison¬ 
er, who was employed in a Govern¬ 
ment Printing Press in Cal¬ 
cutta, and up to that time was of 
sound mind, went from Calcutta on 
the 24th of May to visit his wife, 
who was living in her father’s 
house ; that almost immediately 
alter reaching his father-in-law’s 
house, ho became aware of certain 
rumours as to his wife’s infidelity ; 
that he (and apparently not with¬ 
out cause) believed these rumours 
to be true, and considered that her 
father was very much to blame in 
the matter ; that he was passionate¬ 
ly angry and greatly grieved at 
what ho heard, and removed his 
wife from her father’s house to that 
of an aunt ( didi-ma ), who lived 
close by ; that he resolved to bring 
bis wife away with him back to 
Calcutta, but was afraid (and very 
likely with good reason) that he 
would be prevented from doing so 
by those who had led his wife as¬ 
tray ; that he took his wife back to 
her father’s house on the 27th, say¬ 
ing that on the next day he would 
take her to Calcutta ; that the same 
evening, seizing the opportunity of 
his being in the house alone with 
his wife, he murdered her; and 


that, having murdered her, he ran 
out of the house crying aloud that 
he had done so, and went and de¬ 
livered himself up to a chowkeedar, 
saving he had killed his wife and 
he might deal with him as the law 
directed. 

The prisoner has confessed the 
.whole matter at length before the 
Deputy Magistrate, and subse¬ 
quently before the Magistrate. 
And the statements made by him 
are borne out in all substantial res¬ 
pects by the evidence of the witness¬ 
es who have been examined. It is 
clear that the murder was commit¬ 
ted owing to the unhappy position 
in which the prisoner considered his 
wife and himself to be placed. He 
did the deed under the influence of 
anger, jealousy, and grief. No 
doubt any person placed in the po¬ 
sition in which he was, or believed 
himself to be placed, is much to be 
commiserated. But there is abso¬ 
lutely nothing on the facts before 
us from which any reasonable’person 
can conclude that the prisoner was 
H incapable of knowing the nature 
of the act,” or that he was incapa¬ 
ble of knowing that he was doing 
what was wrong or contrary to law. 
On the contrary, all the evidence 
shows that he knew the nature of 
the act perfectly well, and knew 
that it was wrong and that it was 
contrary to law. 

On the whole, we think the ver¬ 
dict of the Jury so utterly wrong, 
and so entirely against the evidence, 
that we consider that the Judge 
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acted rightly in submitting the case 
under Section 263 ; and that it is 
our duty to convict the prisoner on 
the facts. 

We find that the prisoner has 
committed culpable homicide a- 
mouuting to murder; and we sen¬ 
tence him (under Section 802 of 
the Penal Code) to transportation 
for life. 

CALCUTTA HIGH COURT. 

The 1 3th September, 1873. 

Tns Hon’ble F. A. Glover and 
E. G. Birch, Judges. 

Skiram Chunder Halder, Petr., 
versus 

The Chairman of the Howrah 
Municipality. 

Making Bricks — License—Act III. 
(B. C.) of 1864, Sec . 77. 

Section 77 of Act III. B. C. of 1864 refers 
to the burning of briekB for trading purposes, 
and not to cases where bricks are made for 
the particular use of the person burning 
them. There is nothing in that Section 
which makes it an offence to make bricks 
without first taking out a licence. 

Glover, J.—We think that this 
rule must be made absolute. The 
Junior Government Pleader, who 
has appeared on behalf of the 
Chairman of the Municipality, says 
that no one is permitted to make 
bricks whether for his own sake or 
for sale without first taking out a 
license. The only section of Act 
III. (B. C.) of 1864 which could 
he applied to this case refers to 


making bricks, or doing other 
things with reference to trade. 
There is nothing in the Section 
which applies to a person making 
bricks for his own use, or which 
makes it an offence^against the 
Municipal Regulations so to make 
them, without first taking out a 
licence. Now the petitioner’s af¬ 
fidavit is to the effect that those 
bricks were used for his own pur¬ 
poses, and that before commencing 
to make them he got the permission 
of the Chairman to excavate ground 
for the purpose. The permission 
is filed, is signed by the Secretary 
to the Municipality, aud is stated 
to have been given in the terms of 
the order; and in that document 
the petitioner has permission given 
him to burn bricks for bis own use. 
How after giving this permission 
(and there is an affidavit to the 
effect that the bricks when made 
were only employed by the peti¬ 
tioner for his own use,) the Chair¬ 
man, or rather the Municipal 
Commissioners acting under the 
orders of the Chairman, could have 
fined the petitioner for burning 
bricks without a license under 
Section 77 of the Act, is not easy 
to see. That Section, as I have 
said, refers to the burning of bricks 
for trading purposes, aud not to 
cases where bricks are made for 
the particular use of the person 
burning them. It appears to us 
that this fine has been improperly 
levied on the petitioner, and that 
it should be returned to him. 
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High Court of Judicature at Port William in Bengal. 

Notification. 

The following rules made by the High Court of Judicature at Fort 
William in Bengal, pursuant to section 20, clauses 1, 2 and 8, of the 
Court Fees Act, 1870, having been confirmed by the Lieutenant-Gover¬ 
nor of Den gal, and sanctioned by the Governor-General of India is 
Council, are now published. 

High Court, the 2'ird February 1874. 

H. J. S. Cotton, Offg. Registrar. 


Rubs framed by the High Court of Judicature at Fort William in Bengal 
in accordance with Clause 1, Section 20 of the Court Fees Act of 1870 
dech ring the Fees Chargeable for Setting and Executing Processes 
issued by the High Court in its A»pellate Jurisdiction, and by the 
other Civil and Revenue Courts established within the limits of such 
Jurisdiction. 

RULE I.—The fees exhibited in the following table shall be charged 
for serving and executing the several processes against which they 
are respectively ranged :— 


TABLE OF FEES. 


Part I.—In the High Court, Appellate Jurisdiction. 


Proper Foe. 


Rs. A. P. 

Article 1.—Every summons, subpoena, rule, notice, proclama¬ 
tion, injunction, or other order not elsewhere 
specified in this table, Part I. ... ..300 

Article 2.—Every commission to make a locp.1 investigation or 
to take evidence, or for any other purpose— 

(a) in respect of the commission .. ... 3 0 0 

(b) in respect of the remuneration of the Com¬ 

missioner, i. e., person who i- to execute s “ch sum a« 
the commission, per diem ... ... ,, ir ^ t urt 


Note .—A sum sufficient to cover the daily fee (b) for such period as may 
be fixed by the Court for the purpose of executing the commission must be 
paid iu addition to the fee (or j at the time when the commission is issued; 
anti, if tho commission is not completely executed within the period so fixed, 
a further sum, sufficient to cover the daily fee \b) for the excess period ex¬ 
tending from the end of that fixed period up to, and iuclusive of, the date of 
the complete execution of the commission, must be paid before the Commis- 
■iouer’s report or other return to the commission is used. 
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Rules . 


Rs. A. P. 

Article 3.—Every warrant for arrest of the person ... 3 0 0 

Paet II.—In the Courts of Judges and Subordinate Judges, and in the 
Revenue Courts when the suit iu the Revenue Courts in which the 
process is issued is valued at a sum exceeding Rs. 1,800— 

? Rs. A. P. 

Article 1.—Every summons, subpoena, notice, proclamation, 
injunction, or other order not elsewhere specifi¬ 
ed in this Table, Part II.... ... ... £ 0 0 


Article 2.—Every commission to make a local investigation or 
to take evidence, or for any other purpose— 

(а) in respect of the commission ... ... £ 0 0 

(б) in respect of the remuneration of the Com¬ 

missioner, i e. y person who is to execute 

the commission, per diem ... ...3 0 0 

Note. —A sum sufficient to cover the daily fee (6) for such period as may 
be fixed by the Court for the purpose of executing the commission must be 
paid in addition to the fee (a) at the time wheu the commission is issued; 
and, if the commission is not completely executed within the period so fixed, 
a further sum, sufficient to cover the daily fee (6) for the excess period ex¬ 
tending from the end of that fixed period up to, and inclusive of, tho date of 
the complete execution of the commission, must be paid before the Commis¬ 
sioner’s report or other return to the commission is used. 

Rb. A. P. 

Article 3.—Every process of attachment of property by notice 

or proclamation .. ... ... ...200 

Article 4.—Every process of attachment of property by actual 
seizure— 

(c) in respect of the warrant of attachment... 2 0 0 

(d) in respect of each man, necessary to ensure 

safe custody, who is left in possession, 
perdiem... ... ... ...0 6 0 

Note. —A sum sufficient to cover the daily fee (d) for a period of at least 
one month must be paid in addition to the fee (c) at the time when the pro- 
coss is obtained ; and, if the attachment is continued beyond the month, a 
further like sum for the next month must be paid two clear days before the 
expiration of the month which has been already paid for, and so on for each 
ensuing month, otherwise the man or men in possession will be removed. 


Rs. A. P. 

Article 5.—Every process of attachment by the arrest of the 

person «.« ... ... 15 0 0 

Article 8.—Every order for the sale of property— 

M in respect of the order of sale £ 0 0 

(/) V way of poundage on the gross amount 
, realized by the sale up to Re. 1,000 ... 2 per cent, 

together with a further fee on all excess of 
gross proceeds beyond Rs. 1,000 of ... 1 per cent. 
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Note. —The portion («) of this fee must he paid when the process is ob¬ 
tained, and the poundage (f) must be paid at the time of making the appli¬ 
cation for payment of the proceeds of sale out of Court, as hereinafter pro* 
vided. 

Part lit,—In the Courts of Moonsiffs and of Small Causes, and in the 
Revenue Courts, when Part II. does not apply— 

Rs. A. P. 

Article 1.—Every summons, subpoena, notice, proclamation, 
injunction or other order not elsewhere speci¬ 
fied in this Table, Part III. .10 0 

Article 2.—Every commission to make a local investigation, 
or to take evidence, or for any other purpose— 

(«) in respect of the commission ... ...100 

(4) in respect of the remuneration of the Com¬ 
missioner, e., person who is to execute the 
commission, per diem ... ... ...3 0 0 

Note. —A sum sufficient to oover the daily fee (b) for suoh period as may 
be fixed by the Court for the purpose of executing the commission must be 
paid iu addition to the fee (a) at the time wheu the commission is issued; 
and if the commission is not completely exeonted within the period so fixed, 
a further Bum sufficient to cover the daily fee ( b) forexcess period, ex¬ 
tending from the end of that fixed period up to, and inclusive of, the date of 
the complete execution of the commission, must be paid before the Commis¬ 
sioner’s report or other return to the commission is used. 

Rs. A. P. 

Article 3.—Every process of attachment of property by notice 

or proclamation ... ... ...10 0 

Article 4.—Every process of attachment of property by actual 
seizure— 

(<?) in respect of tbe warrant of attachment 10 0 

\d) in respect of each man, necessary to en¬ 
sure safe custody, who is left in possession, 
per diem ... ... ... ... 0 4 0 

Note. —A sum sufficient to cover the daily fbe (d) for a period of at least 
one month must be paid in addition to the fee (c) at the time when the pro¬ 
cess is obtained ; and if the attachment is continued beyond the month, a 
further like sum for the next month must be paid two clear days before the 
expiration of the month whioh has been already paid for, and so ou for each 
ensuing month, otherwise the man or men iu possession will be removed. 

Article 5.—Every process of attachment by the arrest of the 

person ... ... ... ... 5 0 0 

Article 6.—Every order for the sale of property-*- 

( e ) in respect of tbe order of sale ... ... 1 0 0 

(f) by way of poundage on the gross.amount 

realized by tbe sale up to Rs. 1,000. 2 per cent. 

together with a further fee on all excess of 

gross proceeds beyond Rs. 1,000 of , N ... 1 per cent. 

* 2 
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Rules, 


Not *,—The portion (e) of this fee mast be paid when the process is ob* 
tained, and the poundage (/) at the time of making the application for pay¬ 
ment of the proceeds of sale out of Court, as hereinafter provided. 

• 

RULE II.—-Notwithstanding Rule I., no fee shall b* chargeable 
for serving and executing any process, 6uch as a notice, rule, summons or 
warrant of arrest, which may be issued by any Court of its own motion, 
solely for the purpose of taking cognizance of, and puuishing any act 
done, or words spoken, in contempt of its authority. 

RULE III.—No process which comes within the operation of Rule 
I. shall be drawn up for service or execution, except upon an application 
made to the Court for that purpose in writing on a document bearing 
upon its face stamps not less in amount than the fee which bv Rule I. is 
directed to be charged for serving and executing the process so sought 
to be drawn up. This application may, however, at the option of the 
party making it, be included in the petition by w hi eh be moves tie 
Court to order the process to is.-ue, but in that care the peti*ion must 
bear the requisite stamps for the process fee in addition to such stamps, 
if any, as are needed for its own validity ; and, in either case, the filing 
of the application thus duly stamped shall constitute payment ol the fee 
chargeable for the process. 

RULE IV.—In cases which arc covered by the note to Article 2 of 
Part I, and the note to Articles (2) and (4> of Paits II; and 111. of the 
Table of Fees in Hole I., the additional fee which may become payable 
after the process has been actually issued shall be paid by filing a written 
requisition to the Court to receive the fee, which document shall bear on 
the face of it stamps not less m amount than the additional fee, together 
with a nn mmandum of the purpose for which it is i aid. 

RULE V.— The proceeds of a sale effected in execution of any 
decree will only be paid out of Court on an application made for that 
purpose in writing, and the additional fee (ft, Article >6), Paits II. aud 
III., must bo paid by stamps affixed to, or impressed upon, the first of 
snob applications: whether it be or be not made by the persou who ob¬ 
tained the order For sale, or whether it does or does not extend to the 
whole of the proceeds No fee will be chargeable upon any such applica¬ 
tion subsequent t* the first. 
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N. B .—Tho fees paid in pursuance of these Kales mast in all proceed¬ 
ings be deemed and treated as part of the necessary and proper costs of the 
party who pays them. 


R. Couch. 

F. B. Kemp. 

Louis S. Jackson. 
J. B. Phkak. 

A. G. Macpiierson. 

W. M AUK BY. 


F. A. Glover. 
Charles Pontifbx. 
W. Ainslir. 

E. G. Birch. 

G. G. Morris. 


Rules framed by the High Court of Judicature at Fort William in Bengal 
in accordance with Clause II., Section 20, of the Court Fees* Jet, 
1870, declaring the Fees chargeable for Service and Execution of the 
several Frocesses in the Courts of Magistrates. 


I.—The fees hereinafter mentioned shall be chargeable for serving and 
executing tho process to which the fees are respectively attached, viz :— 

Rs. A. P. 


0) 

( 2 ) 

( 3 ) 

G) 

( 5 ) 


(6) 


Warrant of arrest 


Summons 


I For the warrant in respect of one 
person 

In respect of every additional person 
named therein 

For the summons in respect of one 
person or of the first two persons 
residing in the same place 
In respect of every additional per¬ 
son named therein 


Proclamation for ab¬ 
sconding party un¬ 
der Section 171, C. 


► For the proclamation 


Or. Procedure 
Proclamation for wit¬ 
ness not sittending, «For the proclamation 
Section 353 

Warrant of attach- j p t!)a warrant 
meat $ 


Where it is necessary to place Officers in 
charge of property attached, for each Of¬ 
ficer so employed, per diem 
Warrant of levy of 
line or of mainte¬ 
nance to wife, child¬ 
ren, &o. 


j- For the warrant 


and a percentage on the amount of fine or 
maintenance levied, vie., 2 per cent, ou sums 
not exceeding Ks. 100 ; and where the sum 
exceeds Rs. 100, then 2 per cent, on Rs. 
100, and 1 per cent, on the amount of 
excess. 


0 

0 

2 

1 

1 

0 

1 


0 0 

4 0 

8 0 
0 

0 0 

0 0 
0 0 

4 0 

0 0 
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Rules. 


(7) Written order For the order 10 0 

(8) Injunction ... For the injunction 10 0 

(9) Notice ... For the notice 10 0 

II. —Nothing herein contained shall be deemed to authorize the levy¬ 
ing of any fee for any summons to attend as a juror gr assessor in a 
Court of Session, and no fee shall he chargeable on any such summons. 

III. —No fee shall he chargeable in advance on any process of a 
Criminal Court in any case where the prosecution is on the part of Go¬ 
vernment, hut it shall he competent to any Magistrate in such case, if 
the accused is convicted, to order that such fees shall be paid by the 
accused, or any of them, in like manner as if such fees had been paid by 
the prosecutor in the first instance. 

IV. —Where any percentage is directed by these rules to be taken 
upon amounts levied as fines or maintenance, such percentage shall be 
deducted from the proceeds of any property sold, or shall be paid together 
with the amount levied, and with the other costs of process as stated in 
the warrant. 

V. —When a proclamation has been issued for an absent witness, if 
the witness shall afterwards appear, and the Court shall he of opinion 
that such witness had absconded or concealed himself for the purpose of 
avoiding the service of a warrant upon him, such Court may order the 
witness to pay the cpst of the proclamation. 

VI. —In districts named in the margin, where the sub-divisional 
Rajshahye. Bcerbhoom. system has not been fully introduced, in every 
Bugrah. Cachar. case where a process has to be executed at a dis- 
Maidl ep0re Noakh^° ff ^ anc ® more than 25 miles from the Court from 
Buogpore. Singbboom. which it is issued, an addition of one-fourth is to 
Baneoorab. Nowgong. he made to the fee chargeable, and if more than 
50 miles, an addition of one-half. 

E. Couch. F. A. Gloves. 

F. B. Kemp. Charles Pontifbx, 

Louis S. Jackson. W. Ainslie. 

J. B. Phear. E. G. Birch. 

A. G. Macphkrson. G. G. Morris. 

W. Market. 
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Ohm Probandi—Enhancement 

Written, Statement—Section 17 

Act X . of 1859. 

The onus in a suit by a landlord 
for enhancement under Section 17 
Act X. of 1859, on the ground that 
the productiveness of the land has 
increased, rests on the plaintiff who 
must prove that the productiveness 
was increased otherwise than by 
the agency or at the expense of 
the ryot. 

The general rule of evidence is 
that if, in order to make out a title, 
it is necessary to prove a negative, 
the party who avers a title must 
prove it. 

A written statement put in by a 
defendant is not a plea by way of 
confession and avoidance, and the 
whole statement must be taken to- 
gether.—C. II. C. (Peacock, C. J., 
Bayley, Seton-Karr, Phear, and 
Maephersoti, J. J.) 81st January 
1868.—Poolin Behary Sen—IX., 
W. R., p. 190. 


Special Appeal—Sale set aside for 
irregularity—Section 257 Act 
VIIL of 1859. 

No special appeal lies against an 
order of the Judge, on appeal, set¬ 
ting aside a sale for irregularity 
under Section 257, Act VIII. of 
1859.—C. H. C, (Peacock, C, J., 
Seton-Karr, Macpherson and Hob- 
house, J. J.; Jackson J., dissenting) 
—3rd February 1868—Kooldeep 
Narain Singh, IX., W. R., p. 219. 


Execution—Debtor purchasing de- 
cree against a co-debtor — Appeal, 
One of several judgment-debtors 
who purchases a decree against 
himself and his co-debtors cannot 
issue execution against his co-debt¬ 
ors, and recover from them tho 
whole amount of the common debt. 
His only remedy is to sue them in 
a regular suit for contribution, and 
to compel them to pay him their 
shares of the amount for which the 
decree was purchased. 

An appeal under Section 11 Act 
XXIII. of 1861 against the order 
for execution would not affect a 
purchaser at a sale under the exe¬ 
cution.—C. H. C. (Peacock, C. J. t 
Bayley, Seton-Karr, Phear, and 
Macpherron, J. J.)—3rd February 
1868—Degumbureo Dabee, IX., W. 
R., p. 230. 


Majority—Act XL. of 1858— Re¬ 
gulations X. and XXVL of 1793. 

Every person, not being a Euro¬ 
pean British subject, who has not 
attained the age of 18 years, is a 
minor for the purposes of Act XL. 
of 1858, and, unless he is a proprie¬ 
tor of an estate paying revenue to 
Government, who has been taken 
under the jurisdiction of the Court 
of Wards, the care of his person 
and the charge of his property are 
subject to the jurisdiction of the 
Civil Court, and he is a minor 
whether proceedings have been 
taken for the protection of his pro¬ 
perty or the appointment of a guar- 
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dian or not.—C. II. C. ( Peacock, 
C. J., Buy ley, Jackson, Maepher- 
6on and Mitter, J J.)—7th August 
1868 —MadhuMidnn Manji, I., B. 
L. R., p. 49. (P. If.). 

Refusal to Register—Registration 
Act (XX. of 1866) Secs. 49 and 
82 to 84— Evidence—Act VIIL 
of 1859, Secs. 1 and 15. 

A. brought a suit in the Moon* 
siff’s Couit against B. and C„ 
alleging that they had sold out¬ 
right to him by saf kobala certain 
landed property for ils 800, which 
was duly paid ; that the kobala was 
executed ; that possession was given 
to him ; that B. and C. set up before 
the Deputy Registrar fraudulent 
objections to the effect that a sti¬ 
pulation to return the property to 
the vendors on the repayment by 
them of the consideration-money, 
had not been embodied in the deed, 
and that part of the consideration- 
money was still unpaid ; that, there¬ 
fore, the Registrar refused to exe¬ 
cute the deed ; that in fact there 
was no such stipulation as set up 
by B. and C. ; and that the whole 
of the purchase-money was paid ; 
and it was stated in the conclusion 
of the plaint that the suit had been 
instituted • to set aside the fraudu¬ 
lent objections, and to establish 
the full title of A. as purchaser. 

Held, the suit would not lie. 
The unregistered deed could not 
be admitted in evidence, nor parpl 
evidence of the contract be given 
under which A. alleged that he ac¬ 


quired his title. A. ought to have 
proceeded under Sec, 86 of Act XX. 
of 1866 —C H. C. (IVacnok, 0. J., 
Bay ley, Jackson ami Macpherson 
J. J.; Mitter, J. dissetitiente )—7th 
August 1868—Sheik* Kahmatulla, 
—I., Br L. R., p. 58 (F. B.). 

Damages — Breach of Corenant in 

Lease—Act VIIL of 1859, Sec. 7. 

A. recovered from B , under the 
terms of the lease set out in the 
ease preceding, a refund of the ex¬ 
cess of rent paid by him in respect 
of the years 1861,1862 and 1868. 
While that suit was pending, B. 
recovered from A., rent at the same 
rate in respect of the three succeed¬ 
ing years. Held, that A. was en¬ 
titled to bring another suit against 
B. for damages in respect ot the 
excess of rent paid by him during 
the years subsequent to the insti¬ 
tution of the prior suit.—C. H. C., 
(Peacock, C. J., Bay ley, Jackson, 
Macpherson and Mitter, J. J.)— 
§th August 1868— Rajah Nil Money 
Singh—I., B. L. R., p. 97, (F. B.) 

Special Appeal—Act VIII. of 1859 

Sec. 347. 

No appeal lies against an order 
rejecting an application for the re¬ 
admission of an appeal under Sec¬ 
tion 347, Act VIII. of 1859 —C. 
H. C. (Peacock, C. J., Bayley, 
Jackson, Macpherson and Mitter, 
J. J.) — 9th August 1868—Arairud- 
den—I v B. L. R., p. 101, (P. B.». 
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I. 

LAW OF BILLS AND NOTES. 

1. A bill of exchange is an un¬ 
conditional written order addressed 
by A to B, directing him to pay a 
sum of money, named therein, to C. 

In this case, A (who is called the 
drawer of the bill) is said to draw 
upon B, who is, therefore, called 
the drawee i and C, the person to 
whom the money is to be paid, is 
ou that account called the payee, 
The drawer may be himself the 
payee, and he may direct B to pay 
him simply, (as by the Words “ pay 
to rae,”) or to pay to him or bis 
order, (as by the words “ pay to 
me or my order.”) 

The drawer having written this 
order, it should be presented to the 
drawee to receive bis assent. If 
the drawee assents to it, ho ,jn this 
country) testifies such assent by 
writing his name across it, which is 
called accepting the bill or draft, 
after u bich the drawee is called the 
acceptor. If he refuses to accept, 
he is said to dishonor the draft or 
bill by non-acceptance. 

Wheu a person, in order to trans¬ 
fer bis interest in a bill, writes bis 
name on the back, lie is called an 
indorser, and the person to whom 
his rights are so transferred is call¬ 
ed an indorsee. Bills are often 
indorsed when the interest iu them 
would pass without such indorse¬ 
ment, but in many cases it is ne* 
cessary to indorse a bill in order to 
pas9 an interest therein; as if the 


bill be payable to the drawer or his 
order, the drawer must indorse in 
order to transfer bis interest, and 
if the bill be payable to C or his 
order, C must indorse. 

The drawer and C would in these 
cases be called indorsers, and the 
persons taking from them indorsees. 

When no such indorsement is 
necessary to transfer the interest 
in the bill, it is said to be payable 
to bearer ; and a person transferring 
without indorsement is simply call¬ 
ed the transferor , and the person 
who takes from him the transferee. 

The holder is, in the words of 
Mr. Justice Byles, “ the person in 
actual or constructive possession of 
the bill, and entitled at law to re¬ 
cover its contents from the parties 
to it.” 

2. A promissory note is a writ¬ 
ten promise by A to B, to pay to 
B, or to B or his order, a specified 
sum on demand, or at a certain 
time. The person giving the pro¬ 
mise is said to be the maker of the 
note, and occupies a position resem¬ 
bling that of the acceptor of a bill; 
and the 'words transferor and trans¬ 
feree, indorser and indorsee, and 
holder, are applicable with reference 
to notes, the same as to bills of 
exchange. 

An ordinary bank note is a bank, 
er’s promissory note. 

3. Bills of exchange, being in¬ 
tended for the trausfer and trans¬ 
mission to third parties of debts due 
by one man to auother, the drawer 
is supposed to be the creditor of tho 
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drawee, who is presumed to have iu i 
his bands effects of the drawer 
which the latter is desirous of trans¬ 
ferring. 

An ordinary banker's cheque is 
a bill of exchange payable to bearer 
on demand. 

It is therefore for the drawer to 
consult his convenience as to how 
he shall direct the drawee to pay 
the money (1), at what time, or 

(2) , at what place, and (3), to whom. 

For instance, the bill may be 

payable (1) at sight, six months 
after date or after sight’ (2), in 
London, or at Drummond’s bank ; 

(3) , to the drawer or his order. 

Instead of directing the drawee 

to pay to the drawer or his order, 
the drawer may make the bill pay¬ 
able to a third person (naming him) 
or to such person or his order, or 
to bearer. 

If the bill is not payable to the 
payee’s order, it is not negotiable, 
and is of no use except to the payee. 
If it is payable to the payee’s order, 
the payee, in order to transfer his 
right to it, must indorse it, and the 
person to whom he gives it will 
take the money on the bill at ma¬ 
turity, by virtue of the order testi¬ 
fied by ,the indorsement. 

If the indorsement be by' simply 
writing the indorser’s name, as is 
usual, the bill is then payable to 
bearer, aud passes by delivery'; 
though at each successive delivery 
an indorsement is olteu required 
for the security of the transferee. 
The same rules apply where the 


bill is pay able to the drawer or Ins 
order. 

If the drawee is directed to pay 
1 to bearer,” the bill needs no in¬ 
dorsement to confer a title to the 
money, though indorsements are 
often given as the bill changes 
hands. 

Promissory notes may be made 
payable in the same way as bills, 
and with the same results. 

4, The acceptor is the person 
who is to be liable to the drawer 
on a bill, so long as it remains in 
tbe drawer’s hands,and is always the 
person primarily liable ; and when 
the drawer, by indorsement (which 
is in general necessary), transfers 
the bill to another, tbe drawer iu 
bis turn becomes liable, with the 
acceptor, to the holder of the bill 
and sodues every subsequent indors¬ 
er, the security thus increasing 
with each indorsement. 

The drawer is also liable upon 
every unaccepted draft of bis which 
he transfers, for by so doing he 
makes an implied undertaking that, 
upon presentment to the drawee it 
shall be accepted. 

5. The maker of a note occupies 
a position similar to that of an ac¬ 
ceptor of a bill, being the peison 
primarily liable, and when the note 
is transferred by indorsement by 
the payee, the indorser likewise be¬ 
comes liable to the holder of the 
note, as does every subsequent in¬ 
dorser.— Smith* s Handy* Book on 
the Low of Bills, Cheques, tfc . 
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The receipt of the following Sub scrip- 
tions up to the 1 5th March 1874 is 
thankfully acknowledged. 


Names. 

It. W. Hunter, E>q., Bombay Civil Service 
and Judge, Rutnagherry, Bombay Presi¬ 
dency f ... ... 

Baboo Futtick Chunder Borroah, Extra 
Assistant Commissioner, Durr mg, Tezpore, 
Assam, ., ... ... 

Laksbman N. Joshi, Esq., Judge , Subordi¬ 
nate Civil Court, Jacobabad, Upper Sindh 
Frontier District, 

E. R. Middleton., Esq., Deputy Magistrate 
and Deputy Collector , Scramvore, 

K. Jugannadkadas Puntulu Gam, District 
Moonsiff of Parvalipore, Vhagapalam 
District, Madras Presidency, 

Baboo Nobeen Kissen Mookerjee, M. A., 
B. L., Law Lecturer, special class, lloogh• 
ly College, 

Mr. V. Vencatacbellum Puntuloo, Deputy 
Collector , Hurpanahully Division, Bel¬ 
lary, Madras Presidency, ... 

G. O. Man, Esq., Pleader, High Court, N. 
IF. P., Jounpore, Oudh, 

Mr. Aba Vishuoo Poonavile, Subordinate 
Judge , Mahomed Khan’s Tunda, Hydra- 
bad (Sind), 

Baboo Nil Chunder Chuckerbutfcy, Deputy 
Magistrate and Deputy Collector, Dinage - 

| ••• 

Baboo Peary Mohun|Mookerjee, M. A , B. L, 
Pleader, Calcutta High Court, 

Jugunnath Icherarn, Esq., Extra Assistant 
Political Agent, Sunghud, Kattyvoar, Bom- 

fiuy, • > • •. ... 

Baboo Chunder Cootxiar Mitter, Additional 
Moonsiff, Serampore , 

Baboo Nundo Kishore Doss, Deputy Magis¬ 
trate, Poorec, .. 

Baboo Troilokyanauth Mitter, M. A , B. L., 
Law Lecturer, Hooghly College, 


Amount. 

Date of expiry of pro* 
sent subscription. 

Rs. 

10 

December 1874. 

Rs. 

5 

April 1874. 

Rs. 

10 

December 1874. 

Rs. 

5 

April 1374. 

Rs. 

10 

December 1874. 

Rs. 

5 

April 187 i. 

Rs. 

5 

Do. 

Rs. 

6 

Do. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

! 

Rs. 

5 

Do. 
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Names. 


Amount. 


Date of expiry of pre¬ 
sent subscription. 


F. Darby, Esq., Attorney-at-Law, Kurrachee, 
$/ n d T ... ... ••• 

Mr. Nagardas Narattomdoss Nanavate, 
Acting Subordinate Judge, Sinnur, Zillali 
Nasick. District Tanna, Deccan, 

Baboo Syoma Churn Haider, Mooktear, Cri¬ 
minal Courts, Ilooghty, 

A. Cuppia, Esq., Pleader, District Court, 
Cuddapa, Madras Presidency, 

Baboo Bceharam Chuckerbutty, Budaon, in 
Rohilcund, 

Baboo Hem Chunder Chattcrjee, M. A., 
B. L., Pleader, Ilooghty, ... 

Boboo Nil Mad hub Bose, Pleader, Judge’s 
Court, Cuttack, 

Baboo Dwarka Nauth Bhuttacharjce, M. A., 
B. L., AdditionalMoonsiff, Commilta, ... 
Mir Ikbal Ali, Esq., Pleader, Oudh Courts, 
Protabgur/t, ... 

Baboo Gobind Chunder Bose, Deputy Col¬ 
lector, Surrey, Ilooghty, .. 

S. B. Johannes, Esq., Head Inspector, G. R. 
Police, Howrah, 

Baboo Sarat Chunder Dutta, Pleader , Sad¬ 
der Moonsiff’s Court, Sylhet, 

Mr. Dinker Govind Kalay, First Carioon, 
Mamledar’s Office, lloolilee [near Dhar- 
war), 

Baboo Umbica Churan Banerjee,, Pleader , 
High Court, Calcutta , 

Baboo Upendro Chunder Mullick, B. L., 
Moonsiff, Serampore, 

Baboo Janki Ram, President, Law Club, 
Sultanpore, Oudh, 

Mr. N. V. Ranganadhone Puntulu, Sea 
Custom Head Clerk, Gopalpore, Ganjam, 
Madras Presidency, 

Baboo Chandra Bhusun Chuckerbutty, 
Pleader, Judge's Court, Rungpore, 

Baboo Surendro Krishna Dutt, B. L., 
Pleader, High Court, Calcutta, 

Baboo Bhutnath Bose, Pleader, Coniai, ... 

T. F. Carter, Esq., Attorney-at^Law, Gka- 
, zeepore, 


Rs. 

5 

$pril 1874. 

• 

Rs. 10 

December 1874. 

Rs. 

9 

January 1875. 

Rs. 10 

December 1874. 

Rs. 

5 

April 1874. 

Rs. 

5 

Do. 

Rs, 

6 

Do. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

Rs. 

G 

Do. 

Rs. 

5 

December 1874. 

Rs. 

5 

April 1874. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

Rs. 

5 

December 1874. 

Rs. 

5 

April 1874. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

Re. 

5 

Do, 
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Names. 


Mr. Dorabgi Tcmulji, Subordinate Judge, 
Rahoore, Ahmednaggur District, Bombay 
Presidency, 

Baboo Nnndo Lull Dey, M. A., B, L., 
Pleader, Judge’s Court, Ilooghly, 
Moliarany Shurnomoye, Cossimbazar, Ber- 
hampore, 

J. Goublesbury, 15sq., Pleader, Chief Court 
Lahore , 

Baboo Rndhasyam Singba, Sub-Deputy Col¬ 
lector, Serampore, 

Mr. Hoi-ma-ji Shapurjee, Camayi Palet 
Sired, Fort, Bombay, 

Rajah Poorno Chumler Hoy, Saraphooly, 
Raj all Gi rinder C bunder Hoy, Do., 

Mr. Krishurow Sadasbeo, Sub. Judge, Ma- 
ligum, District Nassick, Bombay Presi¬ 
de a cy, mm mm ... 

Mr. Lndha ITnrjee, Kattywar Political 
Agency, Rajcole, 

Baboo Itamdass Gossian, Zemindar , Seram¬ 
pore, 

Mr. B. Ram as wa mi, Moonshee, Commis¬ 
sioner’s Office, Nugnr Division, Sldmoghah, 
Baboo Wopoiidur Moliuu Ta*roro, No. 10, 
Pnthoori/rghatta Street, Calcutta, 

Baboo Kalikumar Chuckerbutty, Chitta¬ 
gong, 

Mr. /Innmunt Ram Chundra Sherliutly- 
Kar, Mahalkarry of Moogud, Dharwur 
Districts, Bombay Presidency, 

Baboo Jogeudra Chundra Mittra, Bidda- 
batty, ». ... ... 

Baboo RamguHy Mookcrjee, Pleader, 
Moonsiff 's Court, Cutioi, . 

Baboo Hadhiea Pro^aud Singh, Pleader, 
Moonsiff’s Court, Cntwa, .. 

Ju”iinnatli Iuharam, Esq., Deputy Assistant, 
Political Agent, Gohelioar, Songhud, Kut 
tyioar , Bombay, 

Baboo Jugnt Bimdboo Nag, 13 L., Head 
Master, Barpetta School, Assam, 

Mr. Goordiu Singh, Assistant Mir Moon- 
sh«e. Punjab Government, Murree, 


Amount. 

Halo of expiry of pre 
sent subscription. 

lls. 10 

December 1874 

Rs. 5 

I 

April 1874. 

Rs. 5 i 

Do. 

Rs. 5 

Do. 

Rs. 5 

Do. 

Rs. 5 

Do. 

Rs. 5 

Do. 

Us. 5 

Do. 

Rs. 5 

Do. 

lls. 5 

Do. 

Rs. 5 , 

Do. 

Rs. 5 

Do. 

Rs. 5 

Do. 

Rs. 5 

Do. 

Rs. 5 

December 1874. 

Rs. 5 

Do. 

Rs. 5 

Do, 

Rs. 5 

Do. 

Rs. 5 

April 1874. 

Rs. 5 

Do. 

Rs. 5 

Do. 
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Names. 


Amount Date'of expiry of ,ire* 
sent subscription. 


Baboo Tbakoor Doss Gossain, Zemindar , 
Scram/iore, 

Mr. II tiridoss Veharidoss, Deputy Sir Nya- 
■yadish, Bhownagur , Bombay Presidency, 
Baboo Gopal Chunder Dhur, Pleader , Now- 
gong , Assam, .. 

Baboo Kunheya Lall, Pleader, Gola Gunj, 
Lucknow, 

Baboo liopal Chunder Mookerjee, Pleader, 
Satkhira, 

Secretary Akola General Library, Akola 
in IVest Berar ,... 

Honorary Secretary, Reading Club, Bada - 
gar a {Malabar District,) .. 

Secretary, Native Improvement Society, 
Palani, Madura District, Southern India, 
Baboo Chunder Nath Roy, Pleader, Culna, 
Baboo Brindabuu Chunder Roy, Zemindar, 
Serampore, 

Baboo Judoo Nath Mukerjee, Lallbagan 
Chowk, Chindernagore. 

Baboo Kooloda Persaud Mookerjee, Pleader , 
Judge's Court, Bancoorah,... 

Baboo Hurry Hur Mookerjee, Pleader, 
Judge's Court, Bancoorah, 

Shaik Mobamed Kaim, Pleader, S. C. C., 
Barrackpore, .. 

Baboo Kassy Kristo Uanerjee, Bengal Ac¬ 
countant's Office, Calcutta, ... 

Baboo Sarat Chunder Dutta, Pleader, Sud- 
der Moonsiffis Court, Sylhet, 

Mr. G. Balagee Singh, Clerk, District 
Court, Bellary, Madras Presidency, 
Baboo Chuudica Persaud, Vakeel, Sultan - 
pore, Oudh, 

Baboo Kalce Persaud, Pleader, Lucknoio,... 
Mr. R. S. Mabadevrow, C., Hub-Judge and 
Secretary, Law Library , Sholapore, 

Mr. H. Veneoba Row, Accountant, P. IP. 

D , Karnul, Madras Presidency, 

Baboo Htirro Mobun Sen, Pleader, Seram¬ 
pore, 

Baboo Kassydeen Singh, Barrackpore , ... 
Baboo Dabee Persaud, Do, 


Rs. 6 Agril 1874. 

4 

Rs. 5 Do. 

Rs. 5 Do. 

i 

Rs. 6 Do. 

Rs. 5 Do. 

11s. 10 December 1874. 

Rs. 5 

Rs. 5 Do. 

Rs 0 October 1874. 

Rs. 5 April 1874. 

Rs. 5 Do. 

Rs. & Do. 

Rs. & Do. 

Rs. 5 Do. 

Rs. 5 Do. 

Rs. 5 Do. 

Rs. 5 Do. 

Rs. 5 December 1874, 


Rs. 5 

Do. 

Rs. 5 

Do. 

Rs. 5 

Do. 

Rs. 5 

April 1874, 

Rs. & 

Do. 

Rs. 6 

Do. 
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Baboo Aubinash Clmnder Mookerjee, Gurl- 
gticha, ... ... ••• 

Baboo Umesb Chuuder Chatterjee, Pleader, 
Ilooghly, ... ... .. 

Baboo Becjoy Kissen Mookerjee, Zemindar, 
Oiler parr ah, ... 

Baboo Huro Mobun Doss, Pleader , Moon - 
tiff's Court , Noakhatly, 

Baboo Kishcn Lall Misra, High Court 
Pleader, Purlabghnr, Oudk, 

Baboo Mohcndro Nath Bose, Boroe, 24- 
Pergunnahs, ... 

Baboo Doorga Gufcy Moitro, Moonsiff's 
Court , Serajgunge, Pubna, ... 

Baboo Kaily Prosnuno Banerjee, Head 
Clerk, Bijnour Collectorale, N. W. P -,... 
Baboo Kally Kumar Chuckerbutty, Chilta • 
gong, 

Baboo Rcvati Clmnder Banerjee, Comilla, 
Pleader, Judge's Court, Tipperah, 

Baboo Doorga Churn Ghese, Additional 
Moonsff, Hoshenpore, Mgmensingh, 

Baboo GurujPorsaud Chuckerbutty, Pleader, 
Hoshenpore Moonsiff's Court, Mgmensingh, 
Mr. Sankeriah, Head Clerk, General Charge, 
Deputy Collectrate, Saltoor , Tinnevelly 
District, ... ... ... 

Mr. Kristnaswamy, Sheris/adar, Judicial 
Assistant Commissioner's Court, Toomkoor, 
Madras Presidency, 

Mr. Ham Clmuder Dajee Bhagwant, 
Pleader, Calleau near Bombay, 

Baboo Gaily Doss Chatterjee, Pleader , 
Ilooghly, 

Baboo Monohur Mookerjee, Zemindar, 
Oolterparrah ,... 

Baboo Beereshur Banerjee, Bhuddercally ... 
Moulvie Mohubat Ali, Moonsiff of Seeta- 
koond, 

Baboo Janooky Nath Mookerjee, Zemindar, 
Boinchee , ... 

Baboo Umbica Churn Baneijec, High 
Court Pleader, Ootterparrah, 

Baboo Rashbebary Mifctra, Pleader, Moon- 
Miff's Court, Dttbrajpur, Birbhoom, ... 


Amount. 

Rs. 5 
Rs. 5 
Rs. 5 
Rs. 6 
Rs. 5 
Rs. 5 
Rs. 5 
Rs. 5 
Rs. 5 
Rs. 5 
Rs. 5 
Rs. 5 

Rs. 5 

Rs. 5 

Rs. 10 

Rs. 5 

Rs. 5 
Us. 5 

Rs. 5 

Rs. 5 

Rs. 5 

Rs. & 


Date of expiry of pre- 
rent subscription. 

April 1874. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

December 1874. 

Do. 

Do. 

April 1874. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
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Names. 


Amount. 


Date of expiry of pre^ 
sent subnet iptiun. 


Baboo liajeitdro Chundro Mitter, Boulda- 

batly, ... ... Ha. 5 

Baboo Blmgowan Clmnder Gossain, 

Blender, Serum pore, ... Rs. 5 

Sv<*d Until addin llossain, Blender,Moon- 
sifps Court, llujeepore, Zillah Tirkoot,.., Rs. 5 

Mr. R. P>. Ilayuemnkor, Mahoan, District 

lluhiagherry, Bombay Presidency, ... Rs. 5 
Mr. B. (iopalientrur, Judicial Head Moon- 
slice, Nassau District, Deputy Commis¬ 

si oner's Office, Nassau, Mysore Proiince, Rs. 10 
Mr C. a Gimtradera Pillav, Secretary, Ban¬ 
galore Intellectual Society, Bangalore,... Us. 5 
Baboo Ockkoy C'uomar Mookerjee, Deo- 
ghur, ... ... ... Rs. 6 

Baboo Hera Clmnder Gossain, Zemindar, 
Serampore, ... ... ... Rs. 5 

Baboo Suttisk Clmnder Gliose, lialee, in 

Ilooghly, ... ... ... Rs. 6 

Baboo Mohendro Narain Banerjee, Pleader, 

Judge's Court, Parnea, ... ... Rs. 5 

Baboo Nritya Gopal Cbatterjec, Head Mas¬ 
ter, II. P. School, Benares,... ... Rs. 6 

Baboo Madden Moluin Day, Seramnore, Rs. 5 
Baboo Neeshee Kanto Banerjee, Zemindar, 

Kalecpara, ... ... ... Rs. 5 

Baboo Roma Nath Gossain, ( Zemindar) 
Serampore, ... ... ., Rs. 5 

Baboo Kali Kinkur Sircar 'Pleader, Gurbetla. Its. 5 
Mr. V. Gopal Chi lab, Head Master, English 
School, Pen Tulooka, Pen Zillah Col aba, 

Bombay Presidency, ... ... Rs. 5 

I). DeSilva, lisq , Accountant,P. If. D , Irri¬ 
gation Branch, Dharwar, ... ... Us. 5 

Baboo Gopal Chinnier Lahery, Serampore, Ks, 0 
Baboo Kalee Persaud, Shertstadur, Patna 

Collector ale, Hauhtpore, ... ... Rs. 5 

Baboo Annoda Persaud Sen, Pleader, Moon 
sijf's Court, Doahhally, ... Rs. 6 

Baboo 3reis Nath Ghose, Ilea l Cleric, Collec¬ 
tor ate, Noul,/tally, ... ... Rs. 5 

Baboo Guru Churn Sen, Civil Court, Cachar, Rs. 5 
Baboo Mohini Mohun Bardan, Pleader , 

Judge's Court , Pipper alt, Commilla, ... ( Rs, 5 

(To be t aonti*tifti. J 


April 1874. 

* 

t Do. 


Do. 


December 1874. 


Do. 


Do. 

April 1874. 


Do. 


Do. 


Do. 

Do. 

Do. 


Do. 


Do. 

Do. 


December 1874. 
Do. 

April 1874. 

Do. 

Do. 


Do. 

Do, 


Do. 
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"PRIVY COUNCIL. 

* Tub 27th November, 1873. 

Appeal from. Calcutta High Court. 

Benoderam Seim and others, 
versus 

Brojendro Nar.un Roy. 

Execution of Decree—Long delag — 
Bond Jides. 

When the charge is made of want of bond 
Jlies in an execution proceeding, it lies upon 
the party making that charge to substan¬ 
tiate it by evidence satisfactory to those who 
have to decide the questiou. 

This appeal arises out ofcxecu- 
tion proceedings which were taken 
to obtain execution of a judgment 
obtained by the appellants against 
Chuuder Narain Roy, the father of 
the respondent. 

The original judgment is dated 
on the 5th April 1&55, and was 
obtained in the Civil Court of zillah 
Beerbhoom, for Rupees 7,400, and 
costs. 

The only question which arises 
is whether the proceedings in exe¬ 
cution which were commenced on 
the 18th May 1868 are barred by 
the operation of the 20th Section of 
the Limitation Act XIV. of 1350. 
The ground on which it is urged 
that limitation is a bar is, that no 
proceeding had been taken to en¬ 
force tbe judgment within three 
years next preceding the applica¬ 
tion for execution in 1808 within 
the meaning of the Act. 

Now, unfortunately for the ap¬ 
pellant, in this ease he has been 
obliged to resort to a<r less than 


four different attempts to obtain 
execution of his judgment. The 
first effort ha made was, to a certain 
extent, fruitful and successful, for 
he obtained a sum of Rupees 6,650, 
in part satisfaction of his judgment. 
The proceedings in which that sum 
was realized commenced on the 6th 
August 1857, aud it appears from 
the schedule to the petition to ob- 
tain execution in that year that he 
sought to attach three estates, one 
in zillah Beerbhoom, and two in 
zillah Moorshedabad. The Court, 
rightly or wrongly, put him to hie 
election whether he would take out 
execution first agaiust the estate 
in zillah Beerbhoom, or iu the other 
zillah. It appears that he elected 
to attach the estate in zillah Beer- 
bhoom; and having attached it, 
proceedings were taken by the de. 
fendant to obstruct that execution, 
proceedings which went to tho 
High Court. Those proceedings 
were undoubtedly prosecuted by 
the plaintiff in a vigorous manner 
and with success, for he obtained 
ultimately the sale of the estate, 
aud uuder that sale obtained pay¬ 
ment of the sum already adverted 
to. But it appears that the ob¬ 
struction opposed by the defendant 
delayed that payment until the 
17th March 185£„ The execution 
proceeding was then at an cud, so 
far as that estato was concerned, \ 
and on the 26 th March of that 
year it was struck oil’ the file; ; > 

The next proceeding is ba the 
31st December 1861* That was, 

f - 
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undoubtedly, within three years ol 
the former. The execution was 
commenced by petition, praying 
for the arrest of the defendant. It 
appears there was then remaining* 
due on the judgment for principal 
and interest a sum of upwards of 
ltupoc‘9 5,000. The application 
being more than a year after the 
date of the last order in execution, 
the Court required that notice 
should be served upon the defen¬ 
dant in pursuance of Section 216 of 
Act VIII. of 1859, and it appears 
that a formal notice was issued by 
the Court on the 13th April 1863, 
which was seat to Moorshedabad 
for service. It was put into the 
hands of the regular officer of the 
Court, and the uazir made a report 
to the Court that he had iu vain 
endeavoured to elFeet personal ser¬ 
vice of it, but had affixed it to the 
Front door of the defendant's house. 
That report was in May 1863. It 
seems that no arrest was made. 
Why it was not made does not 
certainly appear, but the plaintiff 
apparently desired to effect the 
arrest. If he did not mean to arrest 
the defendant, why did he obtain 
the order, get it transferred to 
Moorshedabad, and go to the ex¬ 
pense of paying the fees of the 
officer for executing it ? It naay 
be that there is not sufficient to 
show that the defendant was ab¬ 
sconding, but there is nothing to 
show that he was in the way ; and 
when the charge is made of waDt 
of fo/itf flcUty it certainly lies upon 


the party making that charge to- 
substantiate it by evidence satis¬ 
factory to those who have to decide 
the question. 

This last proceeding *was, un¬ 
doubtedly, abortive, bdt within 
three years of the report of the na- 
zir, that is, on the 23rd March 
1885, the defendant having died in 
the interval, a fresh petition to exe¬ 
cute the decree by an attachment 
and sale of some property iu zillab 
Dinageporc was presented. It was 
presented to the Judge of Beerbhoom 
who made an order, of the date 
of the 3iat July lb66, that copies 
of the decree and the application for 
execution should be sent to Dinage- 
pore, in order that the Judge there 
might execute it. It seems that 
the decree was taken there, and 
then began proceedings, which 
emanated from the defendant, to 
set aside the execution, on the 
ground that it was barred by limi¬ 
tation. The Judge at Di cage pore 
decided that limitation was a bar- 
There was an appeal to the High 
Court by the present appellant, and 
he was successful in that appeal. 
The High Court reversed the order 
below, on the ground that the 
Judge at Dinageporc hud no nutho. 
rity to make it, Iu the meautirue, 
peudiug that appeal, the defendant 
presented a petition to the Judge 
of Beerbhoom, praying that the 
proceedings might be dismissed on 
the ground that they were barred 
by limitation. The Judge of Beer* 
bhoom decided, upon the issue 
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raised on that petition and the 
petition in answer, that the proceed¬ 
ings were not barred -by limitation. 
His order rejecting the objection 
was made on the 29th June 1867, 
and in May 1868 the present pro¬ 
ceedings wore commenced. 

Now it was not contended by 
Mr. Cutler that there was an inter¬ 
val of three years between the pro¬ 
ceedings which have been narrated, 
and which were taken on the part 
of the appellant; but his sole con¬ 
tention before their lordships to-day 
was that these proceedings were not 
bon l fide, and when pressed during 
the argument to show in what res¬ 
pect they were not bond fide, and to 
what particular proceedings he al¬ 
luded as open to that charge, he 
referred to those of 1801, which 
were commenced by the petition 
praying for tho arrest. lie says 
that those proceedings were not 
bond fide, first, because there was 
delay to take them after 1859; 
next, that the defendant was not 
arrested ; thirdly, that the plaintiff 
petitioned for an arrest instead of 
an attachment. 

The delay may have been caused 
by the plaiutilT making inquiries 
about the defendant’s property be¬ 
fore applying for an arrest. Pro¬ 
bably, though he had inserted in 
his schedule estates in Moorshe- 
dabad, of which he had some 
knowledge, there was difficulty in 
reaobing them, and he may have 
thought that if he arrested the 
defendant, he might obtain pay¬ 


ment under the compulsion of that 
arrest. At all events it is a pro¬ 
bable solution of the delay. Ho 
may have thought that instead of 
incurring the difficulty of following 
the estates, perhaps in other names, 
it would be a more cogent mode of 
obtaining the money to arrest the 
defendant. 

Their lordships, in considering 
whether these proceedings were 
bond fide or not, cannot be confined 
to this particular attempt to revive 
the execution in 1861, but mu-t 
look at the whole course of iho 
proceedings; and when they find 
that the. first proceeding to obtain 
execution was not only prosecuted, 
but prosecuted with effect, and a 
large sum obtained; when they find 
also that in the third attempt, 
when the defendant set up the de¬ 
fence of limitation and attempted 
to bar the proceeding, the appellant 
opposed him, and successfully op¬ 
posed him, in two Courts, going up 
to the High Court} they think the 
ease affords strong evidence of a 
bond fide desire to execute his de¬ 
cree, which was thwarted and 
baffled by the defendant. 

Their lordships are unable to 
concur in the view taken by Mr. 
Justice Markbv, that these pro¬ 
ceedings appear to have been takca 
merely to keep the decree alive for 
some ulterior purpose. The learned 
Judge does not explain what ulteri¬ 
or purpose he supposes the plaintiff 
had in view, nor does he suggest 
any. There is no doubt it would be, 
k ; 
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what lie culls, a “ nefarious prac¬ 
tice” ft'.* plaiuiitls having* decrees 
to Ivt-ep tiiem for some wrong 
motive hanging over the heads of 
defendants; hut there is not the 
slightest evidence that any such 
motive existed in this case. 

Their lordships, therefore, tbiuk 
that upon the facts there is not 
only an entire want of proof of 
mala jldas, but strong evidence of 
a real, and in some respects, 
(though there arc delays which are 
not quite accounted for) a strenuous 
prosecution of these proceedings. 

Their loidships find that Mr. 
Justice Jackson gave us oue of his 
reasons for thiuking the statute 
was a bar, that “ no steps of an 
effectual kind were taken.” Now 
it is perfectly clear that the inquiry, 
whether the steps taken were in 
tact effectual, can only bumateiial, 
provided the proceeding bo in its 
nature one to enforce judgment, so 
far as it may be an element in con* 
sidering the question of bond fides. 

It constantly happens in these 
executions that proceedings arc 
taken which are ineffectual, because 
of some mistake in the particular 
step which has been advised. The 
poiut was before this Committee 
last year in a caso of Hog Dhunput 
Singh, v. Madhomotee Debea. (The 
judgment was delivered on the 2nd 
May 1872). In that case the 
plaintiff had obtained two decrees. 
He had attached some money under 
decree A, and then he filed a peti. 
lion by mistake in suit B, praying 


to liavo the attached amount paid 
out to him. When it came before 
the Court, the defect was pointed 
out, and the petition was, of course, 
abortive and ineffectual. In a sub¬ 
sequent execution Suit under decree 
B, it became necessary for the 
plaintiff to establish that be bad 
taken a proceeding within three 
years of the proceed! ng in execution 
which he was thru prosecuting, 
and to rely upon the former abor¬ 
tive petition as a step to enforce 
the decree. This Committee held 
that although it hud been of no avail 
by reason of a mistake, it was a 
step which the plaintiff bad taken 
to enforce his decree, and, therefon > 
that it did protect, him from the 
operation of the Statute of Limita¬ 
tions. 

For these reasons their lordships 
will humbly advise Her Majesty to 
reverse the decree of the High 
Court, to affirm the decree of the 
Principal Sudr Ameen, and to order 
that the respondent do pay the 
costa of this appeal and the costs 
in the High Court. 

PRIVY COUNCIL. 

The 7tu November, 1873. 
Appeal from Calcutta High Court. 
BisiiESiiuit Bhuttaciiaiukb and 
another, 
rerms 

George Henry Lamb and others. 

Old Document — Evidence. 

Where a document was act proved, became 
it vu more than thirty yea ra old, and there 
were no witneese* to prove it Utld it wee 
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necessary, in order to «8tabii*b its authenticity 
to show that possess ion had accompanied it. 

This is a suit brought, as far 
back as tbo 1st of July 1858, to 
recover certain talooks, or Zemin- 
daries, from a person who claims 
under and stands in the position of 
a purchaser at a sale in execution 
of a decree against the zemindar. 
When the plaintiff took measures 
to get into possession of the estate* 
which he had purchased, two leases, 
called mcrasi leases, were set up 
against him ; and it was contended 
that, having purchased only the 
rights of the zemindar, ho had pur¬ 
chased subject to those two leases, 
and that he was entitled only to 
the rents under them. The rents 
amounted to about Es. 17 more 
than the Government revenue ; so 
that the plaintiff, if the leases are 
upheld, instead of purchasing, as 
he expected, the zemindaries free 
from incumbrances, purchased the 
value of about Rs. 17 in excess of 
the Government revenue. 

Their Lordships will take one of 
those documents as an example. 
On the face of it, it appears to he 
very suspicious. Chunder Naiain 
Gbose was the zemindar ; lie states 
in tho pottah that, having pur¬ 
chased the talook Gooroo Dass ltoy, 
and having fixed tho annual rent 
at Us. 801, “you being my grand¬ 
daughter—my sou’s daughter -aud 
I having received 15 gold moburs 
of the value of Es. 20 each from 
you, which were received as jotook 
at the ceremony of unnoprashon, ' 


do grant the same talook to you by 
merasi lease so that he is to be 
supposed by this document to have 
sold to his grand-daughter for 15 
gold mu burs, which she received 
at a certain religious ceremony, a 
merasi leaso at the rent of Rs. 301, 
which was only Rs. 13 more than 
the Government revenue which be 
had to pay. That that is the value 
is admitted by the defendant iu the 
answer^ Indeed, it has not been 
disputed. 

Now the Judges have found that 
this document had never seen the 
light from the time when it was 
granted on the 11th of Srabun 
1213 (the year 180S) up to the 
time when the purchaser under the 
execution sought to get into pos¬ 
session of the zemiridary iu 1854 ; 
and that from 1806 to 1854 no 
public notice, no mention, had 
ever been made of this lease. When 
an execution i9 put in, notice is 
given of the execution, aud any 
persons claiming rights in the pro¬ 
perty seized uuder it have a right 
to set them up. No claim of that 
sort was made in the present case. 
Ouc of the defendants is the son of 
the grand-daughter, and claims to 
be entitled to his mother’s right, 
but he never set it up when the 
execution was put in. 

Now, in order to satisfy the 
Court that such a document as 
this was a valid document, intended 
to operate as a merasi tenure, it 
would be important to provo that 
possession had accompanied it. 
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The document itself was not proved, 
because it was more than thirty 
years old, and there were no wit¬ 
nesses to prove it. It was therefore 
necessary, in order to establish its 
authenticity, to show that posses¬ 
sion had accompanied it. In order 
to corroborate the lease, auother 
document was put in, which is 
called a bundobust, signed by the 
sous of the grandfather, who were j 
the zemindars in 1817. Now this 
is an unusual document, and it 
docs not appear for what reason it 
was executed. If the merasi tenure 
was a valid one, the grand*daughter 
had the right to the lease, at a rent 
of Rs. 801, payable yearly. The 
bundobust is signed by the repre¬ 
sentatives of the zemindar, and by 
it they make the rent of Rs. 301 
(which in the pottah was payable 
yearly,) payable by six-monthly 
instalments. What reason could 
there have been, if the grand¬ 
daughter had got the tenure at a 
rent of Rs. 301 payable yearly, for 
her agreeing to pay it by six- 
monthly instalments, or for the 
zemindar’s granting her this docu¬ 
ment making it payable by instal- 
meats ? One can hardly see what 
the object of this could have been, 
except for the purpose of making 
it appear that the lease was treated 
by the representatives of the zemin¬ 
dar as a genuine document, and 
thus giving it the appearance of 
authenticity. 

The question then turns upon 
the point as to whether possession 


was taken under the document. 
The Principal Suddcr Amceu has 
found that there was no possession 
taken under it. He says that the 
few jumma-wa?il-bjkecs, cbittabs, 
kubooleuts, and evidence of ryots 
and low caste servants which had 
been adduced by the defendants, 
were all unreliable, the documents 
being prepared, and the witnesses 
tutored. 

The Judges of the High Court 
agreed with the Principal Sudder 
Amcen as to the absence of posses¬ 
sion. They said :—•“ Nothing but 
the most complete and satisfactory 
evidence of good faith, coupled 
with reasons for the previous ab¬ 
sence of all mention, could enable 
the defendants to get over so strong 
and significant a circumstance. 
Not once in half a century do these 
merasdars appear iu Court, not once 
have they been sued for rent, not 
once have they found occasion to 
assert or to protect their tenure 
until it is brought forward as the 
last of a series of measures to pre¬ 
vent the talooks passing into the 
hands of the purchasers.” Then 
they say “ In Chundor Kant's 
case there is a bundobust paper of 
the 25th Maugh 1224, which is 
said to bo a confirmation of his 
meras, but neither the authenticity, 
nor the occasion of this document, 
is sufficiently made out.” Here, 
then, are two concurrent findings 
of the Lower Courts upon the ques¬ 
tion of fact, whether possession did 
accompany the documents j and 
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both Courts have found distinctly 
that the possession was not in ac- 
cordance with the documents ; that 
the zemindars remained in posses¬ 
sion from the time when those 
meras leases were alleged to have 
been granted up to the time when 
the purchaser sought to obtain 
possession under the sale in execu¬ 
tion. But then certain mouzah- 
warec papers were produced. The 
Principal Sudder Ameen made 
certain observations with regard to 
those papers. The Judges of the 
High C ourt, speaking of them, 
say “ They produce what are 
called quinquennial or rnouzah- 
waree papers from the Collector's 
office of the Bengalee year 1217, 
in which the meras tenures are 
specified. And in the case of 
Jugul Kishore a register book is 
produced, in which these papers 
aro referred to. But the appellants 
fail to show for what reason these 
mouzah-waree papers, filed by the 
zemindar in the Collectorate, should 
contain a specification of under¬ 
tenures with which the Collector 
had no concern ; and as to the so- 
called register hook, we are not 
informed under what regulation or 
rule of practice it was kept; nor 
Lave the defendants taken the 
evidence of the Collectorate officers 
to throw light on the subject.” 
Now it is contended that the 
Judges were wrong iu making 
these remarks; but the fact of the 
Judges making a mistake, even | 
if they did make a mistake, with 


reference to the mouzah-waree 
papers, does not affect the other 
part of their finding, viz., that the 
leases had never been made pub¬ 
lic ; that they had never seen the 
light; and that possession bad 
never accompanied them. Even if 
they did make a mistake with 
regard to the mouzah-waree papers, 
it would not be a sufficient reason 
for their Lordships reversing the 
finding upon the other question of 
fart. One of the Judges who gave 
judgment, upon a motion for re¬ 
view of judgment, says :—“ The 
sole ground taken, and ably argued 
at the bearing by Mr. Plowden, 
was that the Court had come to an 
erroneous conclusion with respect to 
the mouzah-waree papers, which 
had been relied on to prove the 
existence of the talooks. I am now 
inclined to believe that the papers 
in question, though not precisely 
in the form prescribed by the Regu¬ 
lation, were nevertheless prepared 
in accordance with the instructions 
of the Board of Revenue.” There¬ 
fore he admits they were mistaken, 
but he says :—“ Even if this be 
fully conceded, the fact will not 
outweigh the other considerations 
which led us to disbelieve the real 
existence at the present time of the 
tenures in dispute. And with that 
feeling of disbelief upon our minds, 
produced by a review of the whole 
evidence, we certainly could not- 
reverse the judgment of the Court 
below, simply because it had as¬ 
signed reasons for its judgment 
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which did not appear to be ex¬ 
tremely cogent.” 

The Principal Sadder Ameen's 
judgment is also objected to. It 
is said that he has given certain 
reasons which are not borne out by 
the evidence, and it must be ad¬ 
mitted that there are mistakes in 
the judgments both of the Principal 
Sudder Ameen and of the High 
Court, and that they are perhaps 
not so satisfactory as they might 
have been ; but the question is 
whether their Lordships are satis¬ 
fied that they have come to a wrong 
conclusion upon the evidence. 

Now, so far from that being 
the case, their Lordships are of 
opiniou that if they had been re¬ 
viewing the judgment of the Prin¬ 
cipal Sudder Ameen, they would 
have arrived at the same conclusion 
as the High Court did, that the 
documents were not genuine docu¬ 
ments intended to operate in the 
way in which they professed to 
operate. 

Under those circumstances, their 
Lordships are of opinion that the 
rule by which they are usually 
guided in not overturning the deci¬ 
sion on a point of fact of the Lower 
Conrt, when that decision has been 
affirmed by the High Court, must 
apply in the present instance. 

They, therefore, will humbly ad¬ 
vise Her Majesty that the decision 
of the High Court be affirmed, to¬ 
gether with the costs of this 
appeal. 


CALCUTTA HIGH COURT. 

The 28 th November, 1873. 

The Hon'ble Sir Richard Couch, 
Kt., Chief Justice pud the Hon'ble 
F. A. Glover, Judge. 

Ankcr Chukdkr Roy Ciiowdry, 
(Plaintiff) Appellant, 
versus 

Maduub Chundeii Ghose and an. 
other, ( Defendants ) Respondents . 

Unstamped Documents—Promissory 
Notes. 

A promissory note payable on demand 
which is not- stampad accurdtug to Act 
XV11I. of 1869, cannot bu used in ev.deuce. 

Couch, C. J.—This'was an appeal 
from the decision of the Judge of 
Dacca, who had dismissed an appeal 
from a decision of the Subordinate 
Judge of that District, in which he 
held that the instrument upon 
which the plaintiff sued was a pro¬ 
missory note payable on demand 
and required a stamp, and that not 
being stamped it could not be ad- 
mitted in evidence. The instrument 
was in these terms:—“Rajah Naiain 
Burdhun deposited with me Rs.900 
from your tuhveel. I will pay the 
same on demand with interest at 
the rate of one per cent, per month 
from this date to date of payment— 
the 13th Bhadro 1277.” 

The law applicable to it is Act 
XV11I. of 1&69. In the 25th 
Clause of Section 3 of that Act it 
is said that “ promissory note 
includes every instrument whereby 
the maker engages absolutely to 
pay a specified sum of money to 
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another at a time therein limited, 
Or on demand, or at sight” 'Ibis 
instrument clearly comes within 
these words, and the plaintiff can¬ 
not make use of that part of it 
which states the deposit of money, 
and say that from the deposit there 
arose a contract on the part of the 
defendant to repay it, because here 
the parties have made au express 
contract which has been- put in 
writing. The pluiutiff cannot re¬ 
sort to any implied contract; if he 
recovers at all, it must be on the 
contract actually made, and he must 
prove that, if it is denied. And he 
must do it by the production of the 
writing, which, not beiug stamped, 
eaunot be used in evidence, and 
the suit must fail. 

But it was contended before us 
that in the defendant's written 
statement and deposition there was 
such an admission of the contract 
as made it uuuecessary for the 
plaintiff to put the writing in evi¬ 
dence. Now, undoubtedly, there 
have been decisions in the English 
Courts under the Stamp Act which 
would support this contention ; but 
it is doubtful whether the words of 
Section 18 of Act XVIII. of 1869 
are not so stringent as to prevent 
that. In that Section there arc 
words prohibiting not only the in* 
6trument being received in evidence, 
but its being acted upon in any 
Court. When it appears that the 
instrument is not stamped, although 
it may not be necessary to put 
it, .in., evidence, .these .words 


prevent a Court from giving any 
effect to it. But we thought it 
right to have the plaint and written 
statement and. deposition of the de* 
feudaot translated# The plaint 
states that the defendant received 
the Rs. 900 from the fund of the 
plaintiff through Rajah Naraia 
Burdhun as u amanut,” on condi¬ 
tion of paying interest at the rate 
of one rupee per cent, per month, 
and refers to the fact of a writing 
having been given. The written 
statement denies that the money 
was drawn from the plaintiff's fund, 
and that it was received upon the 
condition stated in the plaint, and 
says that the u likliun'' which was 
produced by the plaintiff does not 
contain a true statement; that the 
statement that Rajah Naraiu Bur- 
dhuu deposited with him the a- 
mount covered by the “ likhun" is 
false. In bis deposition, or oral 
statement as it is called, the defen¬ 
dant says that he wrote the “ a- 
manutec roka” which was filed by 
the plaintiff, but tbnt he did not 
receive the money covered by it»- 
The plaintiff filed the instrument 
with the plaint as that upon which 
he sued. I think that the written 
statement of the defendant does 
not - amount to such an admission 
of the contents of this document as 
to dispense with its production in 
evidence.. The plaintiff did not s^fc 
it out, uor did the defendant admit 
it in such a way as to make it un¬ 
necessary for the plaluwff to "pfo- 
dtfco it. It seems to me that when 
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the plaintiff made it a part of his 
case that he should produce and 
prove the document, it cannot be 
said that his case was so admitted 
by the defendant that he need not 
produce it. Although it may, per* 
baps, appear a bard case, the plain* 
tiff'a suit roust fail on account of 
the document not being stamped ; 
still the law is so, and probably 
for a good reason. If the conse* 
queues of not stamping a docu¬ 
ment of this kind was not serious, 
the stamp law* would very frequent¬ 
ly be disregarded. In this case, 
whether it is a hard one or not, the 
questions are whether the document 
required to be stamped, and was it 
ntcestary for the plaintiff to put it 
in evidence. I think it did, and 
that it was necessary. 

The appeal must be dismissed 
with costa. The decision of both 
the Lower Courts is right. 

CALCUTTA HIGH COURT. 

The lOfA December, 1873. 

Full Bench. 

The Hun'blc Sir Richard Couch, 
AT, Chief Justice, and the Hobble 
F. 13. Kemp, Louis 8. Jackson, 
I>\ A. Glover and C. l'outifex, 
Judges. 

Doceo.v Churn Suimah {one of the 
Defendants) Appellant, 

versus 

Jampa Dome* (Plaintiff) Itsspon * 
dent. 

Arrears cflUntSuit by Co-Sharer. 


po»e of depriving the third of allure of 
the rents, the suit (by the third) was bald to 
be tabiaUiooble. 

This case was referred to the Full 
Bench on the 4-th ^eptember 187 3 
by Couch , C. J,'and Hirch, J., 
with the following remarks : — 
Coccn, C. J.—The plaintiff in this 
suit is one of three co-sharers in an 
cigbt-anna share of rent payable 
by a ryot Doorga Churn Surmah, 
aud she brought a suit against him 
and the other co-sharers for her 
share of tbo rent, alleging that 
they were colluding with him. 
Doorga Churn Snrraab’s defence 
Was that he never paid any rent to 
the plaintiff, and he bad been pay. 
ing rents to the agents of Gour 
Chand and Lall Cband, the other 
defendants. Gour Chand Doss 
contended that the plaintiff did not 
hve with him in commensnlity, 
and she did not receive any rent 
from the ryot. The Moousiff de¬ 
creed that the dependant Doorga 
Churn should pay to the plaintiff 
the rents claimed by her with costs. 

This was confirmed by the Sub* 
ordinate Judge on an appeal by 
Doorga Churn Surmah who baa 
brought this special appeal. 

It was objected for the appellant 
that the suit could not be main¬ 
tained, aud the following cases 
were cited :—*XVII., Weekly Re¬ 
porter, 408; XVII., Weekly Re¬ 
porter, 414; XV., Weekly Report¬ 
er, 396. 

On the other side were quoted 
X., Weekly Reporter, 108; XVIII., 


. Whew the rye! catered lato » cettocioB , 

trith tore of three rniWm for tie par* W ~ckty Reporter, 37o; XII, Week 
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ly Reporter, {JO; III., Bengal Law 
Reports, 230 ; S. C. XVI., Weekly 
Reporter, 281, Weekly Reporter, 
January to July 186*, Act X. Rul., 
63 ; I., Weekly Reporter, 253 \ V., 
Weekly Reporter, Act X. Rul, 68. 

The objection. wa3 not taken in 
the first Court, but this seems to 
be immaterial as the other co. 
sharers were made defendants, and 
the plaintiff could not compel them 
to join her as plaintiff*. 

The question which arises is 
whether the suit can bo maintained, 
and as we differ from the decisions 
that it cannot be maintained, we 
refer this appeal for the final deci¬ 
sion of a Full Bench. 

The judgments of the Full Bench 
were delivered at follows ;— 

Kemp, J.—The question which 
has been referred to the Full Bench 
in this case is whether the present 
suit can be maintained. 

I am of opinion that the present 
suit can be maintained. The plain* 
tiff sues for rent of the years J277 
and 1278, alleging that she is joint* 
ly in possession of a share in the 
estate, and has hitherto received 
the routs in proportion to her share. 
She hoe made her co-sharers defen¬ 
dants iu the suit. 

The defendant No. 1, the ryot, 
altogether repudiated the plaintiff's 
title, and alleged that he had paid 
the whole of the rents for the year* 
1277 and 1278 to another party, 
namely, the defendant No. 2. The 
defendant No, 2, & co-sbuer, also 


disputed the plaintiffs title, and 
stated that the plaintiff never lived 
in comrnensality with him, and that 
she has never received any rent 
from the defendant No 1, the ryot* 

Both Courts have found on the 
evidence that the plaiutiff has all 
along received rent up to the date 
preceding that of the institution 
of tLe suit. They have also found 
that the defendant, the ryot, was 
called upon by the plaiutiff to pay 
rent, and that the defendant No. 1, 
the ryot, knowing that the sur- 
burakar to whom-he bad been pay* 
ing the rent had been discharged 
by the plaintiff, withheld payment 
of the rent of plaintiff’s share. 

Under these circumstances 1 am 
of opiuion, upon the finding* of 
fact of the two Lower Courts, and 
inasmuch as the co-sharers have 
been made defendants, that the suit 
is maintainable. 

Jackson, J.—I am also of opinion 
that the present suit is one which 
the plaintiff was eutitled to main* 
tain. There is a class of suits some¬ 
what resembling the present, in 
which I have, on several occasions, 
expressed an opinion that the plain¬ 
tiff is not entitled to sue separately, 
that is to say, where several persons 
being jointly entitled to receive 
rent from a ryot, and haviug been 
accustomed to receive such rent 
jointly, afterwards one or more of 
them brought separate suits against 
such ryot in respect of their se¬ 
parate shares. In those cases it 
was held that iho nature of the 
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contract or holding being such that 
the ryot was accustomed to pay 
his rent in one sum to the joint 
agent of the owners, he ought not 
to be haiassed by being sued in 
several suits iu respect of portions 
of tbe same claim. Here the case 
is different. The owners, it is true, 
have been accustomed to collect 
the rents jointly (at least I under¬ 
stand that to be the liuding) and 
by a joint agent; but the parties 
who have been made defendants 
along with the ryot had subsequent¬ 
ly taken from tbe ryot, with bis 
consent, their own separate shares 
of tbe rents, and the suit which 
the plaintiff brought was iu effect 
a suit to recover an avrear, which 
arrear corresponded with her own 
share of the rent which the ryot 
had vexatiously and eollusively 
tafused to pay. That amount 
still remained unpaid, and the 
pl&intiff being entitled to it, it 
seems to me that sine was justified 
in bringing this suit making at the 
tame time the other co-sharers 
parties as defendants. In point of 
feet, the conduct of the defendant 
was not that of a ryot who com¬ 
plained of being subjected to 
several suits in respect of one claim ; 
it was that of a ryot entering into 
a collusion with two out of three 
co-sharers for the purpose Of de¬ 
priving the third. Under these 
circumstances, it is difficult to see 
what other course was left to tbe 
plaintiff than to sue these parties, 
in order to recover that which was 


justly due to her and to her alone. 
I therefore think that the suit was 
properly maintainable. 

Glover, J.—1 coneur in thinkiug 
that, under the circumstances of 
the case, the suit was maintainable, 
and I do so generally for the rea¬ 
sons given by Justices Kemp and 
Jackson. 

Pontifex, J —Under the circum¬ 
stances of this ease, J think there is 
no doubt whatever that this suit 
is properly maintainable ; and, as 
at present advised, I am not. pre¬ 
pared to say, when a ryot ib hold¬ 
ing under co-sharers but not under 
a written contract, tlmt one of the 
co-sharers cannot sue separately 
for his share of the rent if he makes 
the other co-sharers defendants. 

Couch, C. J. — I concur in the- 
opinion that has been given that tbe 
present suit is maintainable. That 
was mv opinion when tbe question 
was referred to the Pull Bench. 
The appeal will be dismissed with 
costs. 

CALCUTTA I1IGII COURT. 

The 10/A December, 18?3, 

Full Bench. 

The Hon'blo Sir Richard Conch, 
lit ., Chief Justice, and the Hob¬ 
ble P. B. Kemp, Louis S. Jack- 
son, F. A. Glover, and C. Po»- 
tif'ex, Judges. 

Dino Monee Debia {Defendant) 
Appellant, 
versus 

Boorga Pershab Mojoomdab 
{■fia(ntiff* Resmndvitf,- 
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Allegation of Tenancy and Flea of 
, Limitation , 

In « suit for possession of Lad brought 
sgainst a person who is really a trespasser, 
the defendant, haring alleged tenancy to 
plaintiff in his written statement, does no' 
preclude himself from setting up the defence 
of the law of limitation. 

Tkis case was referred to the Full 
Bench by Jackson and Mi tier, 
J. on the 12 th August 1873, 
with the following remarks ; — 
Mitteii, J.-—Tbe plaintiffs in tlie 
Court below, now special respon¬ 
dents before us, brought this suit 
for the possession of certain lands 
on the allegation that they bad been 
ejected therefrom by the defendants 
in the year 1269 B. S. 

The defendants urged in their 
written statement that the suit was 
barred by the statute oflimitations, 
and that they were entitled to 
hold the lands in dispute under a 
mouroosee lease granted to them 
by the predecessor of the plaintiffs. 

The Court of first instance tried 
the issue of limitation with the 
merits of the case, and came to the 
conclusion that the plaintiffs were 
not entitled to recover. 

Ou appeal the Judge held that 
the question of limitation could not 
arise in a case like the present, in¬ 
asmuch as the defendants had ad¬ 
mitted in their written statement 
that they were the tenants of the 
plaintiffs, and the case was accord¬ 
ingly sent back to the Court of 
first instance for further investiga¬ 
tion. Subsequent to this order of 
remand, both the Courts below 


have given a decree to the plain¬ 
tiffs ; but the facts found by the 
Lower Appellate Court are, firstly, 
that fcho plaintiffs have failed “ to 
prove their alleged dispossession 
and previous klias possession ” 
and, secondly, that the defendants 
were mere “ trespassers f no rela¬ 
tion of landlord and tenant having 
ever existed between them and the 
plaintiffs. 

The questions raised on special 
appeal are:— 

Firstly .—Whether the Lower 
Appellate Court is right in over¬ 
ruling the plea of limitation upon 
the grounds set forth in its judg¬ 
ment, aud 

Secondly .—Whether tbe finding 
of that Court on the question of 
possession is sufficient as it stands 
to meet the requirements of that 
plea. 

With reference to the first ques¬ 
tion, 1 am of opinion that the con¬ 
tention of the special appellants 
is sound. It is no doubt a correct 
proposition of law Hint a tenant is 
not entitled to plead limitation 
against his landlord. But this pro¬ 
position, I apprehend, is applicable 
to those cases only in which tbe 
parties are really related to each 
>tker as landlord and tenant. In 
he present case the Jndge has found 
as a fact that there was no such 
relation between the parties and it 
follows therefore that he has applied 
the law of landlord and tenant to a 
case which, according to hi* own 
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finding, is not a case of landlord 
and tenant at all. 

It has been argued that the de¬ 
fendant* have deliberately placed 
theni#el ve* in the position of te¬ 
nants ; and as a tenant is not enti¬ 
tled to plead limitation against his 
landlord, the Court cannot allow the 
defendants to take up a plea which 
is inconsistent with the position 
they have voluntarily assumed. I 
am of opinion that this argumeut 
is not sound. 

In the first place it is not very 
clear whether the doctrine of estop¬ 
pel by pleading is applicable to cases 
in this country. Hut without en¬ 
tering into this question, I think I 
may safely affirm that we have got 
no such things as pleadings techni¬ 
cally so called. The written state¬ 
ments filed in our Courts are not 
pleadings in the strict sense of the 
term. Section 123 of the Code of 
Civil Procedure lays down what a 
written s-tntemrnt should contain, 
and it $3ys in so many words that 
44 written statements should not be 
by way of answer one to the other.” 
Then again Section 139 enacts that 
it is fur the Court to fay down, “ all 
the issues of law andfact upon which 
the right determination of the case may 
depend and it further says that 
** the Court may frame the issues 
from the allegations of fact which 
it collects from the parties or their 
pleaders, notwithstanding any differ¬ 
ence between such allegations of fact 
and the allegations of fact contained 
in the written statements, if any, ! 
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tendered by the parties or their 
pleaders.” These provisions not 
only show that pleadings strictly 
so called are unknown to our Code, 
but also and specialty that an alle¬ 
gation of fact made in a written 
statement is not by itself absolutely 
binding against the maker. 

But if the doctrine of estoppel 
by pleading is not applicable to 
this case, there seems to be no other 
doctrine or principle of law upon 
which the plaintiffs can take their 
stand. An admission deliberately 
made by a party is certainly ad¬ 
missible as evidence against him¬ 
self. But if we once treat the ad* 
mission of the defendants in this 
case as a mere matter of evidence, 
the argument of the plaintiffs must 
fall to the ground. An allegation 
of fact which is found to he nntrue 
must be treated as such For all the 
purposes of the suit, inasmuch as it 
would be obviously illogical and 
nnsound to make one and the same 
decision depend upon two states of 
facta diametrically opposite to each 
other. If we decide as a matter of 
fact that the defendants were tres¬ 
passers, we cannot in the same case 
overrule the plea of limitation upon 
the assumption of a quite different 
state of facts, namely, that the dc. 
fendanta were the tenants of tha 
plaintiffs. If the plaintiffs can say 
to the defendants that they, tha 
defendants, cannot be permitted to 
blow hot and cold by taking np a 
plea which is inconsistent with tha 
case relied upon by them, the de- 
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fentlants also can say to the plain¬ 
tiffs with equal reason that they, 
the plaintiffs, should nofc be per¬ 
mitted to blow hot and cold by 
getting rid of the plea of limitation 
upon the ground of a supposed 
tenancy which has never existed in 
fact, and which they themselves 
have been repudiating throughout, 
inasmuch as their case was that the 
defendants have been holding pos¬ 
session as trespassers. Neither of 
the parties oan complain that their 
status has been altered or affected 
any manner by the false allegations 
of fact put f.mvard by their adver¬ 
saries, and I do not therefore find 
ouy reason why any of those al¬ 
legations should he used as an 
estoppel against either of them in 
anv sense of the term. 

It has been said that the ques¬ 
tion of limitation cannot possibly 
arise in a case like the present, 
until it. is determined that there is 
no relation of landlord and tenant 
between the parties; and as the is¬ 
sues must be laid down before the 
case is beard on the merits, no issue 
of limitation could be laid down by 
anticipation. This argument is not, 
in my opinion, entitled to any 
weight. It is the duty of the Court 
to lay down all the issues of law 
and fact upon which the right de¬ 
termination of the case depends, 
and those issues or such of them as 
would be sufficient for such deter- 
ruination must be determined in 
the most rational order which the 
circumstances of the case will per¬ 


mit. There no law that I am 
aware of which savs that the issue 
of limitation must, in every case, he 
invariably tried at a particular 
stage of the trial, or that no such 
issue ought to be laid down if it is 
found that its determination would 
depend upon the previous determine, 
tion of the other issues involved in 
the case or of any particular class of 
them Suppose, for instance, that a 
suit is brought to recover property 
fromthc hands of an alleged trustee. 
The defendant denies the trust, but 
at the fame time relies upon the 
ordinary rule of limitation in his 
defence. Can it he said that the 
issue as to whether the suit is bar¬ 
red by the ordinary rule of limita¬ 
tion or not, ought not to be laid down 
in such a case, because the occasion 
for deteimining that ii-$ue would not 
arise until it is determined that the 
case is not a case of trust at all ? 

It may be said that in the case 
supposed there is no inconsistency 
between the issue of limitation arid 
the case set up by the dei'eudaut 
upon the merits. But l have al¬ 
ready disposed of this last-mention- 
ed objection, and I have referred to 
the above illustration simply for 
tbe purpose of showing that the ar¬ 
gument based upon tbe supposed 
difficulty of laying down the issue 
of limitation in a case like tbe pre¬ 
sent is not, by itself, of any weight 
whatever. 

It may be urged that tbe defen¬ 
dants ought not to be permitted to 
fall back upon the statute of limi- 
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tutions alter they liave failed to 
substantiate the false defence which 
they have been foolish enouyh to 
set up. But the Court has no 
power to inflict any penalty of 
this kind, unless it, is authorized to 
do so by an express legislative 
enactment. This point has, I be- 
live, been finally set at rest by the 
decision of the Privy Council in the 
case of Itanee Surnoinoyee, vs. 
Rajah Sutecsk C'hnnder Roy,* so 
that I have simply to add that, if 
the defendants are to he visited 
with such a penalty, there seems to 
be no reason why some similar 
penalty should not be inflicted upon 
the plaiutifFs for having falsely 
alleged in their plaint that they 
had been dispossessed by the defen¬ 
dants in the year 1269 B. S. 

Lot us suppose for one moment 
that the plaintiffs had come for¬ 
ward with an allegation in their 
plaint that they had been dispos¬ 
sessed by the defendants (a party of 
trespassers) on a date more than 
12 years previous to the institution 
of this suit. Such a claim would 
be barred by limitation on the very 
face of it, and the Court would be 
bound, under the provisions of the 
32ud Section of the Code of Civil 
Procedure, to reject it upon that 
ground without even summoning 
the defendants. But if tbc sub¬ 
sequent appearance of the defen¬ 
dants with a false allegation of 
teuaucy could save- the plaintiffs 
from the consequences of their own 

.“Tw iC p. 0., 5 3. 


Rulings. 

laches, such rejection of their claim 
would be not only premature but 
unjust; and hence it follows that 
in the case suppose^, the fate of 
the plaintiffs' claim tvould be pre¬ 
cisely the same whether its liability 
to be dismissed on the ground of 
limitation is discovered before or 
after the appearance of the defeud- 
ants. How, then, can it be said 
that the law of limitation would 
not apply to this case, if the defend¬ 
ants have been dc facia in pos¬ 
session for a period of more than 
12 years prior to the date of 
suit, not of tenants, but ns the 
Judge himself has found as “ tres¬ 
passers.” The defendants have 
not been allowed to derive any benefit 
whatever from their allegation of 
tenancy, and, if the cause of action 
of the plaintiffs had really accrued 
more than 12 years prior to the 
date of this suit, it would be mani¬ 
festly unfair to allow them to derive 
any benefit cither from the false 
allegation of tenancy set up by the 
defendants, or from the equally false 
allegation which they themselves 
have put forward in their plaint 
with retercnce to the date of their 
dispossession ; particularly when it 
is borne in mind that, if they had 
candidly admitted in that document 
that they had been dispossessed 
more than 12 years prior to its pre-, 
seutation, the Court would have 
been bound to dismiss their claim, 
on the ground of limitation, with¬ 
out even waiting for the defendants. 
So far as falsehood ie concerned. 
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both the parties are equally guilty, 
it’ the Judged findings are correct; 
nltd as the Court is bound to base 
all its conclusions upon a true and 
not upon a false state of facts, there 
seems to be no reason why the sta¬ 
tutory bar should not prevail, if it 
is really applicable to the actual 
tacts of the case. Every suit must 
be brought upon a certain c;m«e of* 
action, and it must be further 
shown that, the cause of action is 
not barred by lapse of time. I do i 
not meau for one moment to say 
that a plaintiff is bound to prove the j 
precise date of his cause of action as i 
alleged in the plaint; but lie is, in j 
my opinion, clearly bound to show, I 
when required, that the cause of ; 
action lias not beou extinguished 
by operation cf lime. The only 
case in which the view taken by 
me might appear to be hard is that 
in which there is not only an ad¬ 
mission in the written statemeut 
oi the defendant that he wa.i the 
tenant of the plaintiff, hut in which 
it is aUo found that the defendant 
has been avowedly claiming to hold 
ns a tenant throughout the entire 
period of his possession. But the 
present ease stands upon a quite ; 
different footing. The plaintiffs ] 
have neither alleged nor proved 
that this was the real state of tluugs, 
and as for the defendants, their al¬ 
legations have been found by the 
Judge to he untrue. But he this 
as it may, there seems to be no rea¬ 
son why the law of limitation ! 


j the above. Whether the defendant 
; did, at any time during the period 
of his possession, acknowledge that 
j possession to be the possession of a 
J tenant or not, it seems to be pretty 
: clear that no such acknowledg¬ 
ment can stop the operation cf the 
■ law of limitation. The plaintiff’s 
eau<*e of action remains the same. 
That cause of action originated in 
• a wrongful act of dispossession by 
the defendant, and no pretended 
title of tenancy set up by the lat¬ 
ter can alter either themiiure or iho 
date off hatdispoascssion, or convert 
the case into one of landlord and te¬ 
nant, when in point of fact there was 
no srndi relation between the parties. 
The plaintiffs might have and ought 
j to have sued upon their cause of 
action within the period prescribed 
, by the statute, or they might have 
J put an end to the dispute by accept¬ 
ing the defendants as their tenant. 
But in the absence of such accept¬ 
ance, the case must be dealt with 
i throughout as a case against a 
trespasser, and not as a case between 
a landlord and tenant. 

Much stress has been laid by the 
respondents upon a decision passed 
by a Division Bench of this Court, 
which is reported in page .198 of 
the 7th Volume of the Weekly 
Reporter. But for the reasons 
above stated T am unable to concur 
with the learned Judges bv whom 
that decision was passed, and I 
would t herefore refer the question 
to a Full Bench for an authoritative 


should not apply oven <o a ease like : decision. 
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With reference to the second 
question raised in thisspeciai appeal, 
I a:n of opinion that the Judge’s 
finding on. the point of possession 
is not sufficient to meet the require¬ 
ments of the issue of limitation. 
The plaintiff!* might have failed to 
prove the precise date of dispossee 
fdon alleged in their plaint, and 
they might have also failed to prove 
their khas possession immediately 
previous to that date. But it still 
remains to be seen whether the 
plaintiffs were in possession, either 
actual or constructive, at any time 
within 12- years prior to the insti¬ 
tution of this suit, I would there¬ 
fore remand this case to the Lower 
Appellate Court for a fresh trial of 
the issue of limitation, subject to 
the opinion of the Full Bench on 
the following point, namely, 
whether in a suit for possession of 
land brought against a defendant 
who is really a trespasser, but who 
has set up a false case of tenancy, 
the issue of limitation can be raised 
and determined. 

Jackson*, J.— I concur in the 
order of reference to the Full Bench 
The effect of the decision appealed 
against, us it stands, is that the 
defendants are found as a fact to 
have held the land in dispute as 
trespassers, that is, adversely to the 
plaintiffs, but because they have 
alleged themselves to have been 
tenants of tho plaintiffs they are 
debarred from setting up the plea 
of limitation. This view is support¬ 
ed by the case iu 7, Weekly Re¬ 


porter, page 593, which has been 
referred to by Mr. Justice Mittef. 
In that case the learned Judges 
observe that, by admitting the right 
of the plaintiff as th<i owner of the 
land in dispute, and acknowledging 
himself to be the plaintiff's tenant, 
the defendant precludes himself 
from pleading adverse possession 
i>r limitation. It seems to me 
that a fallacy lurks in those words, 
because the question is not so much 
whether the defendant is to be per¬ 
mitted to set up a plea under the 
law of limitation, as whether tho 
Court is to apply that law to the 

facts which mav be found. It 
• 

seems necessary therefore that 
this point should be autboritively 
settled. 

The judgment of the lull Ihnch 
v:d3 delivered as fellows bi > : — 

Couch, C J.—Thoqucationwhich 
is tel,Trod to the full Bench is, 
whether iu a suit for possession o! 
land brought against a tenant who 
is really a trespasser, the defendant 
setting up a false case of tenancy, 
the issue of limitation can be raised 
and determined. And the terms in 
which the question for the Court 
has been limned is illustrated by 
the facts as stated iu the judgment 
of Mr. Justice Milter. 

The defendants in their written 
statement alleged that the suit was 
barred by the law of limitation. 
They also alleged that they were 
entitled to hold the lauds in dispute 
under a mourooscc lease granted to 
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them by the njeiWei-Mn- of the m the cases referred to, I concur in 


plaiutitFs. They may have Inmestly 
believed that this was the fact, and 
that such a lease had been g ran ted. 
They may have failed to prove it, 
and, in fact, according to the find¬ 
ing of the Lower Courts, they did 
tail. I think a written statement 
putting forward a defence in thi^ 
manner ought not to be treated as 
a conclusive admission by the de¬ 
fendants that the facts are as they 
allege, if the plaiutilF deuies the 
truth of the written statement and 
has an issue raised upon the allega¬ 
tion. If he had accepted the 
written statement, and the ease had 
been tried upon the ad mi -siou so 
made, it would have been proper 
for the Courts to consider as the 
true state of things that there was 
a tenancy between the parties. Of 
course, if there was a tenancy, the 
law of limitation would not apply 
But here the plaintiffs did not 
accept the statement of the de¬ 
fendants as to the tenancy. They 
denied it, and they succeed in dis¬ 
proving it. And although the 
plaintiff's have done that, and have 
shown that it is not the true state 
of things, the Courts have given 
effect to the admission as if it- was 
true, and have said that the law of 
limitation sha'l not apply to the 
case. If the tenancy is to be taken to 
be ’lie true state of things as prov- | 
ed by the admission, and not con- ! 
tradictcd by the other pai tv, I think ! 
the law of limitation will not apply. ! 
If this was intended to be decided 


those decisions But here the 
question really is this :—Is a defen¬ 
dant to be prevented from setting 
up tho defence that there is a 
tenancy, and at the same time re¬ 
lying upon the law of limitation, 

. if the facts should prove to be such 
as will support that defence ? I 
think that., in many oases, it would 
Ik* productive of the greatest hard¬ 
ship if the defendant was obliged 
to relinquish the defence of the law 
of limitation, where ho might 
reullv have it, in order to bo 
able to say, I believe that I can 
prove a tenancy between the plain- 
till* and myseif, and I desire to 
rely upon that. I think wo ought 
t.j hold that, merely Ly alleg¬ 
ing the tenancy in his written 
statement, he docs not preclude 
himself from selling up tho dofeuco 
of the law of limitation. Whether 
there is that defence to the suit, 
ought to be determined upon what 
the facts are proved to be, if the 
plaintiff resolves to have them en¬ 
quired into, ;i3 was the case here. 

Ivkmt, J.—I concur. I wish 
only to add that tho defendants ia 
their written statement, which 1 
have referred to in the original, set 
up a mouroosce holding with re¬ 
ference to some of tho plots of tho 
land for which the suit was brought, 
aud with reference to other plots 
they set up an independent title 
claiming them as belonging to 
another talook than that of the 
plaintiff. 
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Jackson, J.—I concur with the 
learned Chief Justice. 

Glover, J.—1 concur. 

Fontifex, J.—I concur. 

CALCUTTA HIGH COURT. 
Ike \{)th December, 1878, 

Full Bench. 

The Ilon’ble Sir Richard Couch, 
Kt., Chief Justice, and the Hou'» 
ble F. B. Kemp, Louis S. Jack- 
sou, F. A. Glover, and C. Pon- 
tifex, Judges. 

V.vnoda Fersaud Roy and others 
(Plaintiffs) Appellants, 

vs. 

Messrs. Ersxine and Co. 
(Defendants) Respondents. 

Suit to set aside a sale—Separate 
suit by Co-Sharers —• Valuation. 

In a suit brought by a shareholder to set 
aside a sale of a property held by several 
shareholders, in which he asked to have 
possession of his own share, and valued ac¬ 
cordingly : Held that the plaintiff was unable 
to sue in that way. The cause of action 
was the sale of tho whole, and the snit ought 
to be framed and valued accordingly, and be 
brought in such a Court that the rights of 
all the parties interested in setting aside the 
sale might be declared in one suit. 

This case was referred to the Full 
Bench on the 2nd September 1873 
by Markby and Mitler J. J., with 
the following remarks ;— 

Markby, J.—In this case one 
Kasheenath Roy sued certain 
persons whom they describe as 
“ Messrs. Erskinc & Co.” and eight | 
other persons, alleging that a cer* | 


tain putnee talook was held by 
seven co-sbarers, of which the 
plaintiff held one share, and certain 
of tbe defendants Abe remainder, 
each shareholder collecting his own 
share of the rent from tbe mehal ; 
that defendant No. 1, alleging that 
be bad purchased the zeraindaree 
right over this putnee, had brought 
a suit before the Collector under 
Regulation VIII. of 1819, praying 
for the sale of the putuee talook on 
account of arrears of rent; and a 
sale of the putnee talook having 
been directed, tbe defendant pur¬ 
chased it himself and took posses¬ 
sion ; that the plaintiff appealed to 
the Commissioner, but was unsuc¬ 
cessful ; that he therefore, on tho 
various grounds set forth in the 
plaint, brought this suit to recover 
possession of his one-seventh share 
by setting aside the sale. 

The plaint also contained an 
allegation that the plaintiff was 
j not on good terms with his co- 
! sharers, and that they were acting 
in collusion with the zemindar. 

Tbe suit was valued at Rs. 865, 
being the value of the plaintiff’s 
one-seventh share. 

Tbe whole putnee talook is re¬ 
gistered in the plaintiff’s name in 
tbe zemindar's serishtah. 

Several other shareholders have 
filed similar suits, each in respect 
of his own share. 

Both the Lower Courts have dis¬ 
missed all the suits on the ground 
that one suit ought to have beeu 
brought by all the co- sharers to 
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set aside the sale and recover pos¬ 
session of the whole talook. 

All the eases are brought up to 
this Court ou special appeal, but 
only one appeal has been argued 
(No 102.) 

Both the Lower Courts in dis¬ 
uniting this suit rely ou the 
decision of E. Jackson and Aiuslie, 
J, J.,* in VII. Bengal Law Reports, 

•The 3rd May, 1871. 

Present : 

The Hon'ble E, Jackson and W. Ainslia, 
Judgct. 

Cases Nos. 2455 to 2459 of 1870. 
Special Appeals from a decision passed, by 
the Subordinate Judge of Mymensingh, 
dated the 2 6th August 1870, affirming a 
decision of the Mooniff of Bajitpore dated 
the 30fA December 1869. 

Bissonath Bhuttacharjoe aud others (Plain- 
tiffs) Appellants, 
versus 

The Collector of Mymensingh and others 
(Defendants) Respondents. 

Baboos Sreenath Doss and Kashee Kant 
Sen for Appellants. 

Baboos Umoda Pershad Banerjee, Juggada • j 
nund Mookerjee, and Null'd Chunder Sen 
for Respondents. 

Jackson, J.— Wo think the Lower Courts 
were quite right to refuse to allow these suits j 
to be carried on as they have beon instituted. 
Five plaintiffs, who are co-sharers in a cer¬ 
tain tenure, have brought five different suits 
to recover each their owu separate share in 
that tenure. Independent of the question 
whether under such circumstances each 
different co-sharer would not be obliged to 
pay a sufficient stamp covering the whole 
tenure (which we are inclined to think he 
would, though we do not directly decide the 
point), we think the suits canuot be allowed 
to proceed in this shape, ft is very clear 
that all the parties were ready to bring their 
twits, inasmuch as they have brought these 


Appendix, page 42, and that case 
appears to us to support the view 
| taken. 

On the other hand, in a similar 
case reported in XIV, Weekly Re¬ 
porter, 490, Loch and Mitter, J. J., 
allowed the holder of a small share 
to sue alone for and to recover that 
share. 

Under these circumstances, we 
refer to the Full Bench the ques¬ 
tion whether one suit by all the 
shareholders to set aside the sale 

suits almost at the same time ; we believe 
they have employed the same vakeels,—cer¬ 
tainly they have employed tho same vakeel 
in this Court, and there seems to be no reason 
whatever why they should not employ the 
same vakeel It is not right that the defen. 
dants should be harassed by these five differ¬ 
ent suits when one suit is sufficient. 

It has been thrown out that this has been 
done in order to remove the jurisdiction from 
the Subordinate Judge to the Moonsiff. It 
is immaterial whether it was done with that 
intention or not ; the result is that that is 
the effect of bringing these suits in the man¬ 
ner in which they have been preferred. As 
the plaintiffs’ vakeel states that he has no 
objection to their being consolidated into one 
suit we direct that they shall be consolidated 
and we set aside the order dismissing those 
suits, and we direct that the cases shall b« 
sent to the Court of the Subordinate Judge, 
who will take them up as one case and pro¬ 
ceed to trial as if the case had been instituted 
before him. But before this order will have 
effect, we think that the plaintiff is bouud to 
pay into Court all the coats which have been 
incurred by the defendants up to this date. 
We therefore allow the plaintiff one month’s 
time to pay into Court all such costs ; and if 
the money is paid in within that time, this 
order will stand good ; if not, these appeals 
will be dismissed. Let tho costs incurred in 
tkia Court be certified to the Court of the 
Subordinate J udge. 
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aud to recover possession ought to 
have been brought, or whether, m 
the appellant maintains, each share¬ 
holder was entitled to sue sepa¬ 
rately. 

Muter, J.— I concur. 

The judgment of the Full Bench 
was delivered as follows by ;— 

Couch, 0. J.—We think that in 
deciding- this case we must take 
the latter part of the question 
which has been stated by the learn¬ 
ed Judges, and take it in connec¬ 
tion with what the suit appears to 
be. We are asked whether in a 
suit to set aside the sale of a pro- j 
party held by several shareholders 
each of them is eutitled to sue 
separately, but we think wc must 
consider the question as meauiug 
entitled to sue separately in the 
manner in which the present suit 
is brought. It is a suit to set aside 
the sale of the property. It is true 
that the plaintiff has made the 
other co-sharers defendants in the 
suit ; but he has asked to have the 
possession of his own share. Al¬ 
though he may have in terms asked 
to have the sale set aside, he is by 
the valuation of his suit limited to 
the setting* aside the sale of his 
own share only. By the framing 
of the suit in this way, he has 
brought it in a Court in which he 
could not have brought it if it had 
been a suit to set aside the sale as 
to the entire property. We think 
he was unable to sue in that way. 
He has in fact sued in respect of 


part only of the cause of action, 
namely, that which applied ouly to 
himself. The cause of action was 
the sale of the whole? and the suit 
ought to be framed and valued ac- 
cordingly, and be brought in such 
a Court that the rights of all the 
parties interested in setting aside 
the sale might bo declared in one 
suit. We think the decisions of 
the Courts below were right, and 
that the appeal should be dismissed 
with costs. 


rilIVY COUNCIL. 

The 28th November, 1873. 
Appeal from Calcutta High CuurL 
Mirza IIjmmut Baiiadoor, 
versus 

Saiiebzadee Begch and another. 
Mahomedan Law — Acknowledg¬ 

ment — Heirship. 

There !r no question that under the Maho. 
medan Law acknowledgments may be made 
of such a kind as to oper&tci not merely as 
admissions but as actually conferring certain 
descriptions of status, among others a status 
of heirship, limited or general, as the case 
may be, upon the persons acknowledged. 

This was a case in which Mirza 
Himmut Bahadoor was the plaintiff, 
Sahcbzadee Begum and Mussamut 
Bismullah Begum, one being the 
widow and the other the illegiti¬ 
mate sister of Mirza Ekbal Baha¬ 
door, were defendants. The case 
of the plaintiff was that ho was one 
of the co-heirs of Mirza Ekbal. If 
this point were decided in his fa¬ 
vour, other questions would arise, 
respecting the title of the widow to 
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dower, aud the title of the sister 

* 

to maintain possession of certain 
property of Ekbal which she was 
possessed of j hut if the question of 
heirship be decided against Mirza 
Himmnt, none of these questions 
arise, and their lordships are of 
opinion that the judgment of the 
High Court is right, which decided 
this question against him. 

In the Court below a question 
tva3 raised on which a good deal of 
evidence was given, and which was 
discussed at great length, whether 
or not Mirza Himmut and Ekbal 
were the legitimate sons of their 
mother Baratee aud their father 
Modenarain Sing, but the Court 
below as well as the Court above 
have come to the conclusion that 
there was no marriage between 
their parents, and it must be 
taken and indeed is admitted that 
they were illegitimate. The Court 
below held, however, that notwith¬ 
standing this illegitimacy, and not¬ 
withstanding therefore that bv the 
law of the SUeai* sect of the 
Mahomedans (which l>y admission 
of botli parties applies to this case), 
the plaintiff would not be 1 eir of 
Ekbal,—that Ekbal had so ac¬ 
knowledged the pla'utiff to be his 
heir that the plaintiff acquired 
that status, and was entitled to 
succeed to his property as such. 
The High Court, agreeing with the 
Court below upon the first question 
as to the legitimacy, reversed its 
decision upon the seeoud point, be¬ 
ing of opinion that there was no 


proof of any such acknowledgment 
on the part of Ekbal $ and the solo 
question before their lordships now 
is whether or not there was such 
an acknowledgment. There is no 
question that under the Mahomedun 
law acknowledgments may be 
made of such a kind as to operate 
not merely as admissions but as 
actually conferring certain descrip¬ 
tions of status, among others a sta¬ 
tus of heirship, limited or general, 
as the case may be, upon the person 
acknowledged. With respect to 
acknowledgments of relationships, 
their lordships have been referred 
to Mr. Bail lie’s “ Digest of Maho¬ 
med an Law/’ Part I., published in 
18G5, and they find it there thus 
laid dowu :—“ The acknowledg¬ 
ment of a man is valid in regard 
to five persons, his father, mother, 
child, wife, and mowla, because in 
all these eases he acknowledges an 
obligation, and it is not valid ex¬ 
cept for these,” and then, further, 
after giving cases of thoso acknow¬ 
ledgments which have been stated 
to be valid, on page 406 this is 
found“ The acknowledgment of 
a roan is not valid with respect to 
any other persons than those before 
mentioned, such as a brother, or a 
paternal or a maternal uncle, or the 
like,” so that if this passage stood 
without further explanation it 
would lead to the conclusion that 
by the Mahomedan law an acknow¬ 
ledgment of one person by another 
as his brother, and as such his heir 
and successor, would have no vali* 
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dity. However, the passage is fur¬ 
ther explained thus :—" Wheu it 
is said that the acknowledgment of 
a man is not valid with respect to 
any other than those above-men¬ 
tioned, it is only meant that it is 
not obligatory on any other except 
the acknowledger and the acknow¬ 
ledged ; but with regard to such 
rights as affect them only the ac 
knowledgmcnt is valid, so that if 
one were to acknowledge a brother, 
for instance, having other heirs 
besides who deny the brothership, 
and the acknowledger should die, 
the brother would not inherit with 
the other heirs, nor would lie in¬ 
herit from the acknowledger’s 
father if he denied the descent, but 
be would be entitled to mainte¬ 
nance as against the acknowledger 
himself during bis life.” The ac¬ 
knowledgment contended for con¬ 
sists in this and this only :—it ap¬ 
pears that after the death of the 
mother a proceeding in the Civil 
Court of Gya was instituted on the 
20th January 1866, in which it is 
recited that Mirza Himmut Baba- 
door, Mirza Kkbal Bahadoor, and 
Mussnmut Bismullah Begum, eons 
and daughter of Mussamut Baratee 
Begum, deceased, by their pleaders, 
prayed for a certificate under the 
provisions of Act XXVII. of 1860, 
on the proof of heirship to the said 
Mussamut Baratee Begum. That, 
coupled with this farther fact which 
appears, that these three did by 
some means or other obtain posses¬ 
sion of some property belong¬ 


ing to an elder sister, apparently 
iu the character of her heirs, 
is relied upon as such an ac¬ 
knowledgment as |o constitute 
the status of full brotherhood and 
heirship on the part of the plain¬ 
tiff to the defendant. Their lord¬ 
ships are of opinion that it would be 
carrying the doctrine of heirship 
constituted by acknowledgment to 
an extent to which it has never 
been carried before, and farther 
than the principles of the Maho- 
medan law as to acknowledgments 
warrant, if they were to give such 
an effect as has been contended for 
to what is but an argumentative 
or inferential admission at best. 
All that is directly admitted by 
the statement in Court, (tbe lan¬ 
guage, being that of the pleader of 
the parties), is that the plaintiff 
and the defendant were the sons of 
Baratee, and as such claimed her 
property. It is sought to deduce 
from this that they must therefore 
necessarily be taken to have declar¬ 
ed, not only that they were sons 
and heirs of Baratee, but that they 
were to all intents and purposes 
brothers and heirs to each other,— 
“ full brothers” is the term in the 
plaint,—and that they were enti¬ 
tled to succeed to each other’s pro¬ 
perty, not only property ©btaiued 
from Baratee but any property 
which may have been obtained by 
either of them from any- source 
whatever. It appears to their lord- 
ships that it would bo very unduly 
stretching the purport of this docn- 
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It may be that they sought to Majesty that it be affirmed and , 
avail thenweive. - >£ the Soonee bis appeal dismissed with costs. 
Mahometan law, whereby, as it " 
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was admitted, they tfould, although 
illegitimate, be heirs of their 
mother. If that were so, the state¬ 
ment in this dooumcnt. amounts to 
ttt> admission at all, but simply to 
a statement of fact, and to the in¬ 
ference which the law would de¬ 
rive from that fact. But, be that 
as it* may, their lordships are of 
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shown, and no inference can be 
fairly deduced, that.it was the in¬ 
tention of the parties by this docu¬ 
ment to constitute each brother to 
the other, sa as to make him an 

heir to his estate- 
fhis being .their lordships’ opi¬ 
nion on the question of fact, it is 
unnecessary for them to consider 

. i if * .1 __ 


from the person instituting an ^ 
maintaining litigationin the'name 
gf another. 

In a suit the sought to recover 

damages from the defendant lor injuries 
caused to thett by him by means of certain 
litigation carried on against them by or in 
the names of other persons. ZMtf that, the 
Kvdt win lie. The principle that those who 

maintain, and are the persons chiefly iMer- 
i* hv thorn 


unnecessary lor them to consiuer 

the question whether the widow, «» ^ 0 f others, may be compelled 
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The whole litigation was, in fact, 
conducted by the defendant in the 
name of the McQueens, but at his 
own expense, under an agreement 
entered into between them and the 
defendant on the 17th of July 18G7. 
That agreement is embodied in an 
indenture, in which it is recited 
that Mrs. McQueen is entitled to 
certain property in Howrah, then 
in the possession of the Cooudoos 
(the now plaintiffs) ; that the Mc¬ 
Queens, “ having no funds where¬ 
with to adopt or commence any le¬ 
gal proceedings” for the recovery 
of the property, had applied to the 
defendant to assist them in com¬ 
mencing ami conducting the neces¬ 
sary suits, and to make all the 
requisite advances and disburse¬ 
ments connected therewith until 
their final termination ; and that 
# the defendant had agreed to do so, 
and also, as the McQueens had 
“ no means whatever,” to pay 
to them or the survivor Rs. 150 
a mouth until the final termina. 
tion of the litigation. The Mc¬ 
Queens then (by the deed) appoint 
the defendant their attorney to in¬ 
stitute and prosecute all necessary 
suits, to sigu all papers and docu¬ 
ments, to receive all monies, and 
take possession of all lands, &c., to 
which the McQueens may become 
entitled under any decree or order 
that may be made, and to appoint 
attorneys and vakeels, &c. ; and 
the defendant covenants to insti¬ 
tute and prosecute the necessary 
f nits and proceedings, and to make 


i all requisite advances and payments, 
! and to pay the McQueens Rs. 150 
a month during the pendency of 
the suits. Then H is agreed that 
out of the monied or proceeds of 
| lands, &c., recovered, the defendant 
| shall, in the first place, retain and 
I reimburse himself all advances and 
1 payments made by him, with in- 
! terest theoeon at 12 per cent.; in 
j the second place, retain to himself, 
I by way of remuneration for hia 
I trouble and risk, one-third of the 
I nett proceeds of the litigation (after 
repaying himself with 12 per eent.) ; 
and, in the third place , make over 
the remaining two-thirds to the 
! McQueens. The McQueens further 
covenant not to intermeddle with 
the defendant in the prosecu¬ 
tion of the litigation, and that 
they will render him all possible 
assistance, and that the power of 
attorney given by them to the de¬ 
fendant shall be irrevocable so long 
as he prosecutes thefitigatiou, aud 
pays the monthly allowance of Rs. 
150. But there is a proviso that, if 
McQueen chooses to devote his 
whole time to it, he may have the 
management of the suit, but under 
the control of the defendant ; and 
that tbe McQueens may at any 
time revoke tbe power of attorney 
given by them to the defendant on 
paying him all that he has advanc¬ 
ed, with interest at 12 per cent., 
and the sum of Rs. 2,000 by way 
of liquidated damages. And power 
i3 reserved to the McQueeus to 
compromise, but only with the con* 
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sent of the defendant, unless the 
sain to be received on the compro¬ 
mise should exceed the total 
amount of the defendant’s advances 
with 12 per cent. 

This agreement having 1 been en¬ 
tered into, a suit was commenced 
against the present plaintiffs, on 
the 8th of August 1867, in the 
name of the McQueens, iu the 
Hooghly Court. 

On the 17th of April 1868, the 
suit was heard, aud was dismissed 
with costs. Thereupon there was 
an appeal to the High Court, 
which, on the 15th of April 1S69, 
reversed the decree of the Judge of 
Hooghly, and gave judgment in 
favour of the McQueens. 

On the 11th of May i860 the 
Coondoos filed tlifeir petition for 
leave to appeal to the Privy Coun¬ 
cil. On the 11 th the McQueens 
(suppressing the fact that an appeal 
had been filed) got an order for 
execut ion, under which they, on the 
17th, were actually put in posses¬ 
sion of the property at Howrah, and 
also attached other property of the 
Cooudoos in order to obtain pay¬ 
ment of the costs which had been 
decreed to them. 

On the 10th of July the High 
Couit, directed that the Coondoos 
should he restored to possession (on 
giving security), unless the Mc¬ 
Queens gave security for what they 
might receive pending the appeal 
and for costs ; and on the 21st De¬ 
cember 1869 security (in fact, pro¬ 
vided by the defendant) to the ex¬ 


tent of Hs. 12,000 was given by 
the McQueens, who continued in 
possession, and also recovered the 
sum of Rs. 4,739 from the Coon- 
doos by way of costs. 

On the 3rd of September 1870 
the McQuceus brought a suit for 
vmsilal in the Hooghly Court 
against the Coondoos, and got 
judgment for a large sum. 

In September 1S71 the defen¬ 
dant agreed to purchase the whole 
property and all the rights of the 
McQueens therein, and iu the ap¬ 
peal to the Privy Council, and in 
the wasilat suit. On the 21st of 
September in that year the Mc¬ 
Queens executed what is called a 
memorandum of agreement, which 
was produced by the defendant’s 
attorney at: the trial, and which is 
in the following words ; “ Whereas 
we (the McQueens), for the consi¬ 
deration hereinafter mentioned, 
agree to sell and convey all our 
right, title, and interest in the 
land, &c. (describing the proper¬ 
ty), and also all our right, title, 
and interest of and in a certain suit 
in respect thereof, now pending iu 
appeal to the Privy Council, and 
also all our right, title, aud interest 
in a certain suit now pending in 
the Ilooghly Court for mesne pro¬ 
fits in respect of the said land and 
premises, to Chuudcrcaunt Mooker- 
jec for tlm sum of Rs. 22,000, made 
up as follows: Its. 12,500 due by 
us to the said Chnndercaunt Moo- 
kerjeo for monies paid to us and 
on our account, and in respect of 
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which sum of Rs. 12,500 we have 
this day examined the accounts of 
the said Clrundereaunt Mookerjee, 
and fiud the same to be correct, 
and have signed the said account 
accordingly; the sum of Rs. 500 
j»aid to us this day as earnest 
money; the further sum of Rs. 
5,000 to be paid to us on the exe¬ 
cution of the conveyance ; and the 
sum of Rs. 4,000, the balance se¬ 
cured by a promissory note of the 
said Chundercaunt Mookerjee, pay¬ 
able to us or order three mouths 
after the date thereof.” The exe¬ 
cution of this document (which, it 
will be observed, is, in truth, no 
agreement at all, but a mere recital) 
is witnessed by the defendant’s 
attorney, Mr. Hatch. Then comes 
a receipt, signed by the McQueens, 
dated the 14th October 1871, for 
Rs. 500, “ on account of the con- 
sideration-mouey mentioned in the 
above agreement.” 

On the 25th of June 1872 an 
order was made by the Privy Coun¬ 
cil, reversing the decree of the 
High Court, with costs in the 
Courts below, in addition to the 
sum of £312-10-4 for the costs 
of the appeal. Subsequently the 
judgment in the wasilat suit was f 
on review, set aside, and the suit 
dismissed with costs. 

On the 14th of September 1872 
the Coondoos were restored to pos¬ 
session. 

There is no, doubt whatever that 
the whole of the proceedings in 
Couxt, from first to last, although 


taken in the name of the McQueens, 
and with their consent, were taken 
under the instructions and at the 
expense of the defendant. Through¬ 
out, the McQueen^ may have as¬ 
sisted ; but the string's were pulled 
entirely by the defendant. 

The plaintiffs sue, alleging that, 
though they have eventually been 
successful in the Privy Council, 
and have been restored to the pos¬ 
session which they had before the 
litigation began, they have, in con¬ 
sequence of these proceedings, sus¬ 
tained a loss of about Rs. *25,000. 

The plaint may be said to have 
two aspects. It says that the de¬ 
fendant was guilty of champerty 
and maintenance, and acted ille¬ 
gally in instituting and maintain¬ 
ing the suit, and that the litigation 
was commenced and upheld mali¬ 
ciously by the defendant in the 
names of persons who had no legal 
or equitable right, and without 
reasonable or probable cause. 

I may say at once that I do not 
think it possible to support the 
plaintiffs suit, so far as it rests on 
the allegation tbfct the original suit 
bv the McQueens was brought 
without reasonable ox* probable 
cause. Whatever the result in the 
Privy Council may have been, it 
cannot be said that there was no 
reasonable or probable cause when 
a Division Bench of this Court ac¬ 
tually decided in April 1869 in fa¬ 
vour of the McQueens. 

But the plaint also, after charg¬ 
ing that the agreement entered in- 
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to by the defendant with the Mc¬ 
Queens savours of champarty and 
Maintenance, and is illegal and 
contrary to public policy, alleges 
that the litigation was instigated 
and carried on and conducted by 
the defendant at his own expense, 
aud with a view to his own benefit, 
and that the defendant was the 
real mover in the proceedings, and 
unlawfully used the procedure and 
process of the Court to tho damage 
and injury of the plaintiffs. 

So far as the facts are concerned, 
there is no doubt that the litigation 
was entered into by the defendant 
in pursuance of the agreement of 
the 17th July 1867, and was insti¬ 
gated and carried on aud conduct¬ 
ed by the defendant at his own ex¬ 
pense, aud with a view to his own 
benefit, and that he was the real 
mover in all the proceedings which 
were had in the name of the Mc¬ 
Queens. There is no doubt, too, 
that he used the procedure aud 
process of the Court to the damage 
and injury of the plaintiff. 

But was there anything illegal 
or against public policy in the a- 
groenieut of July 1367, aud the 
subsequent institution and mainte¬ 
nance of the suit by the defendant ? 
Aud, even if there were, have the 
plaintiffs a good cause of action, 
wheu the suit was brought with the 
McQueens* consent, and was not 
brought without reasonable cause ? 

I was of opinion that the agree¬ 
ment which was the subject of the 
suit of Grose vs. Amirtomoyc Vossec 


(4, B, L. R, O. C., 1) was illegal 
and void as being against public 
policy (see pp. 46, 47, and 49*50), 
although I concurred with the Chief 
Justice, Sir Barnes Peacock, in 
giving effect to it so far as to treat 
it as a security for the repayment 
of all advances made, and interest at 
12 per cent. For the same reasons 
which weighed with me in that case, 
I think that the agreement made 
by the defendant with the McQueeus 
in 1867 was illegal and against 
public policy, as also were the sub¬ 
sequent institution and maintain¬ 
ing of the suit against the Coon- 
doos by tho defendant. 

The only substantial difference 
between the agreement in. Grose’s 
case and that which the defendant 
entered into, is that the terras of 
the latter are rather less unfavour¬ 
able to the party in whose name 
the suit was to be brought. The 
defendant was to have had a clear 
profit to himself of only one-third 
of the nett proceeds after deducting 
costs of litigation and all his ad¬ 
vances, with interest thereon at 12 
per cent.; whereas Grose was to 
have had one-half of all that was 
recovered absolutely, and was to 
have had all advances made by 
bira, and 12 per cent, thereon, out 
of the other half. The power of 
attorney given to the defendant 
was iu reality, though not in ex¬ 
press words, irrevocable. For when 
the deed starts with the recital that 
the McQueeus had no means what- 
ever, and when the evidence shows 
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that, in fact, they never paid a far¬ 
thing towards the costs of this suit, 
and were persons without any means, 
it is impossible to attach any value 
to the provision in the deed of July 
1867, which enabled the McQueens 
to revoke the power of attorney to 
the defendant on paying him Rs. 
2,000 hv way of liquidated damages, 
as well as all sums advanced by 
him, together with 12 per cent., or 
to the concluding power given by 
the deed to compromise, but which 
•power was accompanied by a provi¬ 
so that no compromise should be 
good which was not made with the 
defendant’s consent, unless the a- 
mount realised by the compromise 
exceeded the total amount of the 
defendant’s advances with 12 per 
cent. There can be no doubt that 
the agreement of July 1867 was 
practically irrevocable by the Mc¬ 
Queens, aud that it was all along 
intended to be so. 

The view that such an agreement 
is against public policy and illegal 
is strengthened by the decision of 
the Madras High Court in the case 
of Mnlla Jaffa rji Tyeb AU Said, 
vs. Yacali Kadar Rye (7, Mad. II. 
C. Rep., 128) ; also by the recent 
decision of. this Court in the case 
of Soonduree Chowdrany, vs. The 
Court of Wards (20, W, R., 446). 

The question remains whether, 
under these circumstances, the 
plaintiffs have any cause of ac¬ 
tion, and can # recover damages 
for the loss caused by the defend¬ 
ant’s having, in pursuance of the 


illegal agreement entered into by 
him in July 1867, instituted and 
maintained this litigation. The 
plaint alleges the defendant’s con¬ 
duct to have been, ma^eious. But 
there was no special malice in 
the matter—no more than there 
always is, and must be (if malice it 
can be properly called at all), when 
a mere speculator takes up and 
prosecutes a suit. 

In my opinion, this suit will lie. 
The case of Pechell, vs. Watson (8, 
M. and W., 601) is an authority 
that it will. It was there held that a 
suit would lie to recover damages 
for unlawfully upholding and main¬ 
taining an action by another against 
the plaintiff (Pechell), as also for 
unlawfully, and without reason¬ 
able and probable cause, instigating 
a pauper to commence an action, 
whereby the pauper did commence 
and prosecute the action. The case 
of Pechell, vs. W'a Iso a proceeded (as 
Lord Denman says in Flight, vs. 
Leman, 4, Ad. and LI. N. 8,, 888) 
on the principle that to maintain 
an action already commenced was 
unlawful. The case now before mo 
proceeds (so far as one portion of it 
is concerned) on the same principle. 
In Flight vs. Leman it was held 
that the action would not lie ; but 
that was becauso it was for instigat¬ 
ing another to commence and pro¬ 
secute a suit, but neither showed 
maintenance , nor alleged want of 
probable cause. 

The ease of Cotter ell, vs, Jones 
(21, L. J., C, P., 2) has been much 
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relied on for the defendant. But 
the only point actually decided there 
was that, as the plaintiff showed in 
his plaiut that he could not possi¬ 
bly prove any legal damage, the suit 
was bad. The plaiutilF in the ori¬ 
ginal suit had been nonsuited, but 
the defendant in that suit (the 
plaintiff Cotterell) had omitted to 
get an order for the payment of his 
costs on tiro nonsuit. Therefore, 
the Court held that he could prove 
no legal damage, and that his sub¬ 
sequent suit could not be maintain¬ 
ed. That ease in no way shakes 
the authority of Peckell vs. Watson, 
so far as it decided that a suit 
would lie to recover damages for 
unlawfully upholding and main¬ 
taining an action brought by 
another. 

The defendant has bad notice 
from the first that the plaintiffs 
considered him liable for tbeir costs. 
When the original suit was pending 
in the Court of th'e Judge of 
Ilooghly, they applied to have him 
added as a defendant, in order that, 
if thov succeeded in getting the 
suit dismissed, they might rocovcr 
their costs from him. The Judge, 
however, refused the application, 
on the ground that the defendant 
had no present interest in the pro¬ 
perty in suit—concluding his ob- 
servations on the point thus : 
u Therefore, in iny opinion, he can¬ 
not be made a party to it, merely 
because he supplies funds for car¬ 
rying it on, the terms of his agree¬ 
ment providing for the reimburse¬ 


ment of his expenses, whether the 
suit fails or succeeds,” The Judge 
was in error when he supposed that 
the agreement provided for the re¬ 
imbursement of his expenses if the 
suit failed. Under the agreement 
the defendant was entitled to be 
reimbursed nothing if the suitfailed. 
In one event only was he to bo re¬ 
imbursed from anv Bource save the 
proceeds realised by the suit—in 
the very highly improbable event, 
namely, of the McQueens paying 
back all monies paid or advanced 
by him, together with interest at 
12 percent., and Rs. 2,000 by way 
of liquidated damages. 

The principle that those who 
maintain, and are the persons chief¬ 
ly interested in the result of, suits 
instituted by them in the names 
of others, may be compelled 
to recoup to the defendants who 
are sued the costs incurred by 
them in defending themselves, has 
been frequently recognized and act¬ 
ed on in this Court. See Bama- 
soondery Dossee, vs. Anundolall 
Doss (Bourkc's Reports, 45, 0. C. 
J.), and again (in appeal) at p. 96. 
(The report of this ease at p. 96, I 
may remark in passing, is not very 
accurate. Among other things, it 
represents me as being one of the 
Judges who heard the appeal. 
This is a mistake, for the Appellate 
Court consisted of the Chief Justice 
and Mr, Justice Norman only.) And 
something of the same principle is 
to be found iu such cases a s Hilton 
vs. Woods (L, R.j 4 Eq., 432), and 
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Re Jones (L. R., 6 Cbauo. 497;, 
though in eases of the latter class 
a good deal turns on the fact of the 
persons whom it was sought to 
make liable for the costs beingattor- 
neys on the record. 

Apart from all precedent, and 
even if it were doubtful whether 
the agreement of 1867 were actual¬ 
ly illegal and void, it seems to me 
to be perfectly fair and just that, 
in a case such as this, the defendant 
should be held responsible to the 
plaintiff for the loss be has sustain¬ 
ed by reason of the suits which the 
defendant (substantially only for 
his own benefit) lias maintained 
against him. 

It is said that this suit is barred 
by limitation. But there is no 
ground for any such contention. 
The plaintiffs could not have success¬ 
fully sued until the case was decid¬ 
ed in their favour by tbe Privy 
Council. 

The damages recoverable from 
the defendant are those which 
might have been recovered from the 
McQueens had they been persons 
of means, and the defendant had 
not intermeddled in the suit. Secu¬ 
rity has hcen given to a certain 
extent for the costs of the appeal to 
the Privy Council. It was argued 
that, because that security was given, 
the plaintiffs are now limited to the 
amount for which it was given, and 
also that they cannot recover from 
the defendant until they have pro¬ 
ceeded against the security, and 
failed to recover. In my opinion, 


the plaintiffs are neither limited to 
the amount for which security has 
been given, nor bound to proceed 
in the first instance* against the 
security. 

I think the plaintiffs are entitled 
to recover the Rs. 4,739 which 
they had to pay tbe McQueens aa 
costs after they succeeded in their 
appeal to the High Court; also the 
sum of Rs. 124, then due from the 
McQueens to the Coondoos, and 
which was credited to them, so as 
to leave the balance duo by them 
Rs. 4,739. Mr. Phillips objects to 
this item of Its. 124 being allowed. 
But the plaintiffs are clearly en¬ 
titled to it. It was due to the 
Coondoos at the time execution is¬ 
sued against them, and the sum of 
Rs. 4,739, actually levied from 
them, was the balance due after 
giving them credit for this item of 
Rs. 124. As matters stand, the 
plaintiffs never have been paid that 
sum of Rs. 124, and, under the cir¬ 
cumstances, are entitled to recover 
them now. Then there are the 
plaintiffs' own costs, Rs. 892-14 
and Rs. 758. Interest at 12 per 
cent, (being the rate allowed as 
against the Coondoos both in the 
Court of first instance and in this 
Court) is to be allowed from the 
dates on which the amounts were 
paid by, or became payable to, 
them. 

As regards the appeal to the 
Privy Council, the plaintiffs are 
entitled to Rs. 1,551-8-3, the a- 
mount paid by them to the High 
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Court for furnishing and transmit* 
ting records, &c. } also to £312-10-4 
allowed expressly by the Privy 
Council, which at par is Rs. 
3,125-0 2. Then there are Rs. 16 ( 
for iufrucfcuous attempts to execute 1 
the decree of the Privy Council 
against the McQueens; and Rs. 
1,221-7-3, the costs allowed in the 
wasilat suit on the review of judg¬ 
ment, &e. On all these items I 
shall allow interest at the rate of 6 
per cent. 

I do not think that the extra 
costs incurred either in England, 
or to Messrs, lieeby and Rutter 
here, in connexion with the appeal, 
are recoverable in any shape. 

Under the head of vmsilat for the 
time he was out of possession (dur¬ 
ing which time the defendant was 
in actual possession and enjoyment 
of the rents), 1 shall allow Its. 150 
a month, with interest at 12 per 
cent, on each item. There is no 
reason why such interest should not 
be recovered by the plaintiffs, see¬ 
ing that the defendant, in this «?a- 
sU'd suit against them, charged 
them, and obtained a decree at that 
rate. 

There will be a decree according¬ 
ly for the plaintiffs with costs on 
scale 2, 

Attorney for the plaintiffs^ Baboo 

Radhanath Bose. 

Attorney for the defendant , Mr. 

Hatch. 


PRIVY COUNCIL. 

The 3rd February, 1874. 
Appeal from Oudh Judicial Com . 
missioner’s Court. 

Rani Mewa Kuwar,m.RaniHulas 
K uwait. 

Estoppel — Limitation. 

The nature of an estoppel being to exclude 
an enquiry by evidence into the truth, those 
who rely upon a document as au estoppel, 
must clearly establish that it does amount 
to that which they assert. 

When a compromise is based on an as¬ 
sumption that there was an antecedent title 
of some kind in the parties, and the agreement 
acknowledges and deducts what that title is, 
a claim under that compromise, does not 
rest on contract only, but upon a title to the 
land acknowledged and defined by the con¬ 
tract, so that a suit founded on the com¬ 
promise is not founded on contract or for a 
breach of it but that it is a suit for the 
recovery of immoveable properly, conse¬ 
quently the proper limitation of the suit is 
12 years. 

This is a su't brought by Rani 
Mcwa Kinvar, the grand-daughter 
of Rajah Ruttuu Singh, against 
Rani Hulas Kuwar, the widow of 
Khvratee Lall, who was a grandson 
of the Rajah, to recover 8| annas 
share of three houses and an 
Imambara situate in the city of 
Lucknow. The appellant claims 
4^ annas in her own right, and 4$ 
as the representative of her de¬ 
ceased sister, Cbattur Kuwar. v - 
I The claim arises in this way:— 
The property in dispute, whieh if 
in Oudh, belonged, with other con¬ 
siderable property itt Rohilcund, 
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to Rajah Ruttun Singh, who died 
in 1851. It is said that he became 
a Mahomedau, and that, according 
to Hindoo Jaw, his ancestral pro¬ 
perty thereupon vested in his son, 
Dowlui Singh, the father of the 
appellant, and her sister. Dowiut 
Singh died before his father, and 
iu consequence of his having so 
pre-deceased him, and having no 
male issue, the property of the 
Rajah Ruttun Singh would have 
descended to the grandson. Khy- 
ratee Lall, whose widow, Hulas 
Kuwar, is the defendant and pre- 
rent respondent, unless the conver¬ 
sion of tJic Rajah, and the conse¬ 
quent vesting of the estate in | 
Howlut Singh, was established. 
The defendant raised a . further 
question, namely, that the property 
of ltajah Ruttun Singh had been 
confiscated by tbe King of Oudh, 
and had, after the Rajah's death, 
been granted by the King as an 
act of grace to his widow, Rani 
Raj Kuwar, and that on her death 
it descended to Khyratee Lall as 
her legal heir. It appears that 
questions arising out of this alleged 
conversion to Mahomedauism of 
the Rajah, and respecting the con¬ 
fiscation, ■ were contested between 
tbe widows of the deceased Rajah 
Ruttun Singh and of his son, 
Dowiut Singh; and after their 
deaths the controversies were re¬ 
newed between Kbyratee Lall and 
tbe respondent and her sister. 
After these controversies, and 
avowedly to put an end to the dis¬ 


putes, u compromise was elfected 
between the parties, tbe terms of 
which are found iu what is describ¬ 
ed as a deed of agreement of tbe 
21st July 180-0. It*is essential to 
the determination ot the questions 
in this appeal to consider what is 
the elfeet of this agreement, and 
of a subsequent one which was en¬ 
tered into at a later period of the 
same year, namely, on the 1-th of 
November. 

j The first agreement is made 
; between the contending parties, 
Khyratee Lall, and his cousins, 
Rani Chattur Kuwar, and the 
present appellant, Rani Mcwa 
Kuwar, the daughters of Dowiut 
Singh. It is this : “ We” describ¬ 
ing the parties ** do hereby declare 
that, regarding the dispute which 
existed for all the houses, lands, 
and property’’ left by Rajah llutton 
Singh, deceased, whether moveable 
or immoveable, ancestral, or solf- 
| acquired, in the custody' of the 
Court of Wards, situated in the 
district of Bareilly, Pilibbit, Shah* 
jehanporc, Badaoa, &c., and in the 
province of Oudh, we have, whilst 
in the perfect enjoyment of our 
senses, and without being under 
any hind of compulsion or coercion, 
come to amicable terms in the pre¬ 
sence of Mr. John Inglis, Collector 
of Bareilly, and agreed to regard 
the whole property as if it were 
one rupee, and to divide it into the 
following shares: 7$ annas as the 
share of Khyratee Lall, '1| annas 
as the share of Rani Chattur 
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Kuwar, and 4j annas as the share 
of Kani Mewa Kuwar." That is an 
agreement that the whole property 
left by the llajah Rnttun Singh, as 
well that in Rohilcund as that in 
the province of Oudh, shall be 
divided in those shares. Then 
comes a provision for a division of 
the property, according to those 
shares, by a partition by metes and 
bounds. That part of the agree¬ 
ment is this : “ According to these 
rates the whole of the property shall 
be. divided amongst the above, 
agreeably to a punchait to bo con¬ 
vened for the purpose. That we 
shall not retract from this proposed 
division and then declaring that 
it should be a final agreement be¬ 
tween them. It is undisputed that 
this agreement relates to the whole 
of the property of Rajah Ruttun 
Singh, as well that in Oudh as in 
Rohilcuml. In fact that is (lie 
ease on the part of the respondent 
as well as that on the part of the 
appellant. Both agree that this 
agreement was intended to settle 
the disputes relating to the whole 
of the property left bv the Rajah, 
Now there is no evidence to be 
found in the record of au actual 
partition of the property, either in 
Rohilcund or in Oudh, pursuant to 
the terms of this agreement; but 
it is said on the part of the respon¬ 
dent, the defendant, that by the 
subsequent agreement, to which 1 
have alluded, of the 12th Novem¬ 
ber L860, there is an acknowledg¬ 
ment on the part of the present ap¬ 


pellant and her sister whom she 
represents, that a partition had 
taken place of the whole property, 
as well the property in Oudh as in 
Rohilcund, an acknowledgment 
which binds them by way of es¬ 
toppel ; and that, under those cir¬ 
cumstances, the present claim of 
the appellant to a share of the 
houses in Lucknow must be defeat¬ 
ed. This document is in ambigu¬ 
ous language, and some care is re¬ 
quired in considering wliat is the 
effect of the language used in it. 
It may here be said that those who 
rely upon the document as an es¬ 
toppel,—the nature of au estoppel 
being to exclude an enquiry by evi¬ 
dence into the truth,—must clear¬ 
ly establish that it does amount to 
that which they assert. Now the 
document is this: fC We Khyratce 
Lall in person," and the appellant 
and her sister by their attornies,—■ 
“ the principals, being heirs of 
Rajah Ruttun Singh, deceased, do 
hereby declare that—Whereas our 
case regarding rendition of ac- 
counts and division of the property 
left by Rajah Ruttun Suigh, now 
m charge of' the Court of Wards, 
was pending before Mourn Ma¬ 
homed Khyroooddeeu,"—and other 
persons, naming them, and des¬ 
cribing them “as members," and 
their lordships understand that 
they were a committee of persons, 
or a punchait, appointed to make a 
partition. The doonment goes on, 
t( the same has now been amicably 
adjusted and divided amongst our- 
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selves, according to our specific 
shares,”—that, is, the shares men¬ 
tioned in the first agreement,— 
“under the auspices of Mr. John 
Tuglis, Collector of Bareilly, and 
the division, under the blessings of 
Providence, having been made ac¬ 
cordingly regarding the whole pro¬ 
perty, viz. cash, furniture, villages 
(mortgaged and free from mortgage) 
houses and shops, cash deposited 
in banks and treasury, other proper¬ 
ty moveable of every description, 
and books, we have received our 
respective shares. Now there is 
not the slightest dispute amongst 
us left unadjusted and unsettled, 
and there is not a fraction of such 
property which has not been divid¬ 
ed amongst us. We have there¬ 
fore filed this razeenamuh, acknow¬ 
ledging division of property and 
settlement of accounts in the court 
of the above mentioned deputy col¬ 
lector, that it may prove of use 
hereafter.” There are undoubtedly 
words in this agreement which, 
taken bv themselves, are sufficient 
to comprehend the whole of the 
property which was the subject of 
the first agreement; but the words 
which occur in the commence¬ 
ment of the agreement appear to 
their .lordships to be the governing 
words of the instrument, as far as 
the property included in it is con¬ 
cerned, and those words -are : 
“ Whereas our case regarding rendi¬ 
tion of accounts and division of 
the property left by ltajah Ruttun 
Singh, now in charge of the Court 


of Wards” Now the only proper¬ 
ty which could have been in charge 
of the Court of Wards was the 
property in Rohilcund. Notwith¬ 
standing therefore the large words 
to which I have referred, viz., 
“ Now there is not the slightest 
dispute amongst us left unadjusted, 
and unsettled, and there is not a 
fraction of such property which has 
not been divided amongst us,” their 
lordships think that the reference 
made in that wide clauso by the 
words “such property” limits its 
application to the property describ¬ 
ed in the commencement of the 
agreement, namely, the property 
“ now iu charge of the Court of 
Wards.” Undoubtedly there is 
some room for the contention that 
the words “ now in charge of the 
Court of the Wards” were not in¬ 
tended to limit the agreement to 
property which was really in the 
Court of Wards, but were inserted 
by mistake and by misapprehension 
of the parties might have thought 
that the property in Ondb was in 
charge of the Court of Wards of 
the district of Bareilly. Their 
lordships do not fail to notice that 
property was described as being in 
the custody of the Court of Wards 
in the first agreement, but there the 
description is not confined to pro¬ 
perty in the Court of Wards, but 
the words “ and in the province of 
Oudh” arc inserted, apparently for 
the purpose of showing that the 
agreement was intended to compre¬ 
hend lands in that province as well 
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as those in Hob ileum]. There are 
iio.>such words iu the agreement of 
November, and upon the whole 
their lordships thiuk that that a- 
greeraent may properly be confined 
to the lands in Rohilound which 
were really in charge of the Court 
of Wards. 

It will be observed from what 
lias been already said that their 
lordships have felt that this docu¬ 
ment is ambiguous, and this being 
so, the construction of It mav be 
aided by looking at the surrounding 
eircum-taneos. If it bad appeared 
that the appellant had had posses¬ 
sion for a long number of years of 
some property which had belonged 
to Rajah liuttun Singh in Oudh, 
and the respondent and those she 
represents had been in possession of 
other property which had belonged 
to the Rajah, it might have been 
inferred that a partition had been 
made by agreement, and the par¬ 
ties were content to hold what they j 
had so agreed to take without anv 
formal partition by a punehait. But 
upon looking at the circumstances 
which were relied upon by the res¬ 
pondent’s counsel, Mr. Cave, to 
support that presumption, it appears 
to their lordships that they fail to 
do so. The first circumstance re¬ 
lied on was that in addition to the 
four houses which are the present 
subjects of dispute, there was a fifth 
hou-e which, it was said, had be- 


tcr’s husband. But the evidence 
when examined really fails to make 
out that that house was a part of 
the property of Rajah Ruttun 
Singh. On the contrary, there is a 
groat deal of evidence to show that 
it was the separately acquired pro¬ 
perly of Dowlut Singh, the father 
of the appellant, and was no part 
ofthe estate of the Rajah. The title 
to that house is, at least, left in 
doubt, and it was for the respon¬ 
dent, if she relied upon the circum¬ 
stance, of the appellant’s ha'Ving 
the ownership and possession of the 
house as presumptive proof of the 
partition, to have shown clearly 
that it formed part of the property 
of the Rajah. 

The other circumstance strongly 
1 relied on was that there had been 
| au acquiescence of nine years, from 
! the date of the agreement in I860 
i to the commencement of this suit, 
in the possesion of the four houses 
now claimed remaining with the 
respondent. But again upon in¬ 
vestigation their lordships think 
that there was no acquiescence from 
which they could safely presume 
there had been a partition. It 
seems that upon the death of the 
appellant’s sister, Rani Cbattur 
Kmvar, the appellant brought a 
suit against her husband, Oudh 
Bebarec Lall, to recover from him 
her sister's share in the houses 
now in dispute. That suit was 


louged to ltnjah Ruttun Singh, and commenced apparently in the year 


had been in the possession of the 1866. The defeuce to it was that 


appellant and her sister and her sis- 


Bcharce Lall was entitled to the 
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property in another right,—it is 
not necessary to say what right he 
set up. The present appellant 
succeeded in that suit in the lower 
Court, and also upon appeal in the 
High Court of the North-West 
Provinces. Now in that suit she 
claimed, as agaiust her deceased 
sister’s husband, her sister’s share 
in this very property. It seems 
incredible if she was aware she and 
her sister had no right to this pro¬ 
perly, and that, it had gone under 
a partition to Khyrat.ee Lull, that 
she should have instituted that 
which would have been, so far as 
regards this property, an entirely 
useless suit. It is perfectly true 
that nothing which occurred in the 
progress of that suit can he evi¬ 
dence against the present respon¬ 
dent, who was no party to it; hut 
the suit is so far material and rele¬ 
vant that tins present appellant, 
having obtained a decree against 
the sister’s husband, Oudh Behareo 
Lall, endeavoured to execute that 
decree by obtaining possession in 
due course of law of the houses, 
and was resisted by the present 
respondent who was then in pos¬ 
session of,them. These facts seem 
to negative anything like acquies¬ 
cence on the part of the appellant 
in a supposed partition by which 
these houses were allotted and as¬ 
signed to be held in severalty by 
the respondent or by Kbyratee Lali 
whom she represents. 

Under these circumstances the 
case simply comes to the question 


of the right of the appellant under 
the agreement of July 18<>0. That 
agreement assumes that the parties 
were severally claimTng, by virtue 
of some right of inheritance, the 
properly of the Rajah Rattan 
Singh ; that there were questions 
between them which might dis¬ 
turb the rights which each claimed, 
and it was better instead of a long 
litigation to settle these rights, and 
they do settle them by arriving at 
this agreement, which provides 
that the property slmll be held in 
certain shares, and shall be divided 
according to those shares. A par¬ 
tition according to tlmse shares 
has never taken place, and the res¬ 
pondent is in possession of the en¬ 
tirety of the houses in Oudh and 
the Imanibara. Unless therefore 
the title of the present appellant 
is barred by limitation she has, in 
their lordships’ opinion, a rig;lit to 
a decree for the shares of tlmso 
1 houses assigned to her and her 
I sister whom she now represents by 
the agreement. 

Their lordships, in coming to this 
conclusion, have arrived at an 
opinion in accordance with that of 
the Judicial Commissioner, from 
where this appeal comes to Her 
Majesty. The Judicial Commis¬ 
sioner stales that lie has no doubt 
that the agreement of November 
I860 did not include the property 
in Oudh. He says, “ I shall have 
to refer again to the agreement 
effected by the disputants in July 
I860. I deem it necessary to re- 
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cord my concurrence in the ruling 
of my predecessor in regard to the 
deed of November I860. It is 
clear from the terms of that docu¬ 
ment that it referred solely to that 
portion of the property of the late 
Rajah lluttun Singh that was si¬ 
tuated within the jurisdiction of the 
Collector of Bareilly. It sets forth 
that—‘ Whereas our ease regarding 
rendition of accounts and division 
of the property left by Rajah Rut- 
tun Singh, now in charge of the 
Court of Wards, was pending be- 
Joro certain arbitrators, an amicable 
adjustment lias been made and the 
whole property divided.’ The pro¬ 
perty situated in the province of 
Oudh and claimed in the present 
suit was not under the charge of 
the Court of Wards of the Bareilly 
District, and could not therefore 
have been included in the division 
referred to in this document.” So 
far. therefore, their lordships en¬ 
tirely agree with the judgment of 
the J udieial Commissioner. The wav 
the case came before him ultimately 
was this : the Civil Judge of Luck¬ 
now having at first decided, con¬ 
trary to the above view of the 
Judicial Commissioner, that the 
agreement of November 1860 did 
include the Oudh property, and 
was an estoppel, was overruled by | 
a former Judicial Commissioner, 
Sir George Cowper, who remanded 
the case for an enquiry as to the 
poshessiou <if the houses. The 
Civil Judge on this remand seems 
to have thought he must inquire 


who had had possession during the 
last 12 years, and finding that the 
respondent and her predecessors 
had been in possession for more 
than 12 years, he held that the suit 
was barred by the Statute of Limi¬ 
tations. 

The Judicial Commissioner, 
when the ease came before him on 
final appeal, held that the claim of 
the appellant was based on the 
agreement of July i860, and that 
limitation only ran from that date; 
but he thought the limitation of 
six years was applicable to the suit. 
The judgment of the Judicial Com¬ 
missioner was that the ease of the 
appellant rested upon the agree¬ 
ment of July 1800, and that so 
resting upon a contract the case 
was within the 10th clause of sec¬ 
tion l of Act Ll< of ISo'J, and 
barred by it, inasmuch as the 
action was not brought within six 
years from the date of that agree, 
meat. Now their lordships are of 
opinion that the 10th is not the 
clause which is applicable to the 
present claim, but that the suit is 
really brought for the recovery »f 
immoveable property, and that the 
clause which properly applies to it 
is clause 12 of section 1. The 
compromise is based on the as¬ 
sumption that there was an antece¬ 
dent title of some kind in the 
parties, and the agreement acknow¬ 
ledges and defines what that title 
is. The claim docs not rest on 
contract only, but upon a title to 
the laud acknowledged and defined 
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bv the contract, which is part only 
of the evidence of the appellant to 
prove her title, and not all her 
case. It therefore seems to their 
lordships that the suit is not found¬ 
ed on contract or for a breach of it, 
but that it is a suit for the recovery 
o t immoveable property “ to which 
other provision of the Act applies/’ 
and so within clause 12; conse¬ 
quently, in their opinion, the proper 
limitation of the suit is 12 years, 
and it has not been contended at 
the Bar that if that be the period 
of limitation the present suit is 
barred, 


For these reasons their lordships, 
agreeing in the view of the merits 
of the case taken by the Judicial 
Commissioner, hut differing from 
him as to the effecfyof the Statute 
of Limitations, must humbly advise 
Her Majesty that his judgment 
ought to be reversed, and that a 
decree ought to be made that the 
appellant is entitled to the posses¬ 
sion of the 84 annas share of the 
properties in Oudh, the subject in 
dispute in the suit. The appellant 
to have the costs in India and of 
this appeal. 
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CALCUTTA HIGH COURT. 

The \hth December, 1875. 

This Queen, 
versus 

Mabhub Chundrr Gint Mohunt, 
Appellant* 

Prosecution by a Convicted Person 
— Adultery — Evidence. 

There la no role that a convicted person 
cannot institute criminal proceedings. 

In a case of adultery, sexual intercourse 
mast be proved ; the sexual intercourse re* 
quired for adultery being the same identical 
thing os the sexual intercourse required for 
rape. 

It is not necessary that there should be 
direct evidence of an act of adultery, nor 
that the adulterer should knew whose wife 
the woman is, provided he knew she was a 
married woman. 

The High Court declined on appeal to re¬ 
ceive evidence which was available at the 
trial below, when the prisoner deliberately 
elected not to give evidence in reply to the 
case made against him. 

Per Marlcbn, J ,—It is not the duty of the 
High Court in appeal to try a prisoner de 
novo upon the recorded depositions : the 
Court is bound, in forming its conclusions as 
to the credibility of the witnesses, to attach 
great weight to the opinion which the Judge 
who beard them has expressed upon that 
matter. 

Markby, J.—In this case the 
prisoner is charged under Section 
497 of the Indian Penal Code with 
having committed adultery with 
one Elokeshi, the wife of Nobin 
Chunder Banerjee. 

Nobiu Chunder Banerjee is now 
under sentence of transportation 
for life for having killed his wife, 
Elokeshi, pn account of her infide¬ 
lity. 


The Sessions Judge has convict¬ 
ed the prisoner and sentenced him 
to three years 5 rigorous imprison¬ 
ment and a fine of Rs, 2,000. One 
assessor concurs iu this verdict, and 
the other does not. 

The case is one of considerable 
public importance on account of 
the position of the prisoner, who is 
the Mohunt of Tarokeshur, said to 
be one of the holiest and wealthiest 
shrines in this part of India. The 
person with whom he is charged to 
have committed adultery was a 
Brahmin woman, married to a hus¬ 
band of the same rank as herself. 

The case comes before us on 
appeal, and I will first dispose of 
one or two points of law which 
have been raised in the prisoner's 
favor. 

It is contended that Nobin 
Chunder Banerjee, being a convict¬ 
ed person, cannot prosecute. This 
argument is founded on the rule 
which prevails, or did prevail iu 
England, that certain infamous 
persons could uot become prose¬ 
cutors. But though the Criminal 
Procedure Code speaks of a prose¬ 
cutor in some cases, there is no 
prosecutor on a criminal trial in 
this country iu the English sense. 
The prosecutor iu England is the 
person who prefers the bill of in¬ 
dictment before the Grand Jury, 
and, generally, without his appear¬ 
ance no bill can be found. But 
the prosecutor in India is merely 
the person who, by making a com¬ 
plaint and by giving information. 
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institutes the proceedings over 
which, as a general rule, he has 
subsequently no control, and in 
which his concurrence is in no way 
necessary. Whether or no the 
husband who has instituted proceed- 
iugs in adultery, has any control 
over them subsequently h}’ reason 
of the provisions of Section 478 of 
the Code of Procedure, is to my 
mind a matter of very serious doubt; 
but it is not necessary to consider 
it in this case, because there never 
was any rule, as far as I am aware, 
that a convicted person could not 
institute criminal proceedings ; and 
that is all that in a case of adul¬ 
tery the husband is required to 
do. 

Next, it is contended that the 
husband, aftev he became aware of 
his wife’s misconduct, condoned 
the offence, and was thereby inca¬ 
pacitated from instituting these 
proceedings. No authority has 
been cited for this contention, nor 
do I know of any principle on 
which it could be based. 

Another objection was taken 
that such sexual intercourse as is 
necessary to adultery was not es¬ 
tablished. I shall consider here¬ 
after the general effect of the evi¬ 
dence and what it establishes, j 
What the law in terms requires is 
that sexual intercourse shall be 
proved; and the sexual intercourse i 
required for adultery is, in my opi* ; 
nion, the same identical thing as j 
the sexual intercourse required for ■ 
rape. 


Lastly, it was said that evidence 
had been improperly rejected. The 
evidence which the Judge was ask¬ 
ed to receive was* an account of 
what a person namefl Mohesh Bha- 
ratee had stated as to the custom 
of females visiting shrines of this 
description. The witness appears 
to have absconded and could not 
be produced at the trial, and the 
evidence was tendered under Clause 
4 of Section '62 of the new Evi¬ 
dence Act. The Judge in my opi¬ 
nion has rightly rejected it; and I 
may also add that even if admis¬ 
sible, it would, in my opinion, be 
absolutely worthless. 

Mr. Jackson has also, in this 
appeal, tendered evidence on behalf 
of the prisoner, but we declined to 
receive it. The evidence tendered 
was available at the tiial, when the 
prisoner deliberately elected not to 
give any evidence in reply to the 
ease made against him. I think 
he must abide by that election. 

1 now come to the more impor¬ 
tant part of the case, namely, the 
consideration of the evidence by 
which the prisoner'6 guilt is sought 
to be established. There can be 
no doubt whatever that upon this 
appeal the whole facts are open to 
us; but inasmuch as there has 
been some argument at the Bar as 
to what the duty of the Court is in 
dealing with such an appeal, I wish 
to 6tate that in my opinion it is 
not the duty of the Appellate 
Court to try the prisoner (U novo 
upon the recorded depositions. 1 
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consider that in dealing with the 
question of credibility of oral tes¬ 
timony (which in this as in almost 
every other criminal case is the 
really important question to be de¬ 
termined) we ought to place very 
great reliance ou the opinion of the 
Jud<re who had the witnesses be- 
fore him ; who saw their demea¬ 
nour ; who heaid the questions put 
to them ; and who also heard their 
answers given in their own lan¬ 
guage. A mere record in another 
language and in a narrative form 
is but a very imperfect representa¬ 
tion of wbat passes between a wit¬ 
ness and Counsel, more especially 
in cross-examination. For these 
reasons all Courts of appeal, whe¬ 
ther civil or criminal, do rely very 
much ou the opinion formed by the 
Court of original jmisdiction, and, 
in this case, I intend to adopt that 
principle. Of course, we must sa¬ 
tisfy our own minds of the guilt of 
the prisoner ; otherwise we must 
acquit him. But we are at liberty 
and, in my opinion, we arc bound 
in forming our conclusion as to the 
credibility of the witnesses, to 
attach great weight to the opinion 
which the Judge who beard them 
has expressed upon that matter. 

The offence of adultery is defined 
by the Code as having sexual in¬ 
tercourse with a person whom the 
adulterer knows, or has reason to 
believe, to be a married woman. 
There can be no doubt that Elo- 
keshi was a married woman, and 
the two questions to be considered 


are whether the prisoner had sexual 
intercourse with her, aud whether 
he knew, or bad reason to believe, 
that she was married. 

The evidence which goes to es¬ 
tablish the sexual intercourse is 
that of Gopeenath Singh Roy, 
Ramessur Pattro, and Ooma Churn. 
Gopeenath Roy was, until this case 
arose, a servant of the Mohunt. 
He states that he has frequently 
seen Elokesbi at the Mohunt’s pri¬ 
vate residence, which is at a short 
distance from the temple, at 9 and 
10 o’clock at night, and also com¬ 
ing away from the house in the 
morning ; that these visits were at 
intervals of throe or four days, and 
lasted for about a year, being con¬ 
tinued up to the month of Jeytlast 
which is the month in which Elo¬ 
kesbi was killed by her husband. 
He says he saw the Mohunt alone 
with Elokesbi in his sleeping apart¬ 
ment, at the bathing ghat, and at 
the top of the house ; that she was 
a modest looking woman, 14 or 
15 years of age, and wore a bordered 
sharcc, bracelets on her arms, and 
anklets on her feet; that she had 
a red mark on her forehead, and 
her hair was tied. Ho had seen 
Elokesbi come accompanied by her 
younger sister Muktakeshi and a 
servant named Telibo : he had seen 
the three go up to the house ; the 
former go in, aud the twq othera 
go away. 

Ramessur Pattro saya that in 
Bysack (April last) he went to the 
Mohunt, who it in the habit of 

r 2 
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lending money, to borrow Us. 16 
to pay his rent ; that he went to 
the Mohunt’s private residence in 
company with Chand Mohun, the 
Mohuut's jemadar, and that as he 
was standing at the top of the 
6tairs outside the room in which 
the Mohunt was, he saw through 
the open door Eiokeshi sitting on 
the bed and talking with the Mo* 
hunt; that she was about a cubit 
distant from the Mohunt, and 
there was no one else in the room : 
the Mohunt gave her a slap on the 
back, whereupon she ran into an¬ 
other room out of his sight. The 
•room in which they were sitting 
was not a bed-room, but a sort of 
large anteroom, out of which seve¬ 
ral rooms opened ; amongst others, 
the Mount/s bed-room. 

Ooma Churn says that on Sun¬ 
day, the Tth or 8th Bysack (mean¬ 
ing, probably, Sunday, the 20th of 
April, which corresponds with the 
9th of Bysack Bengalee and 8th of 
Bysack Fuslce} he saw Eiokeshi at 
Tarokeshur at the Mohunt's cow¬ 
house with Telibo at about 4 or 5 
o'clock in the evening ; that he 
spoke to her, and that she said she 
was going to the festival, 
then weufc in at the private door at 
the west of the Mohunt's private 
house with Telibo. 

Tbo first consideration upon this 
evidence is its credibility. The first 
assessor does not believe that Eio¬ 
keshi was at the Mohunt's bouse 
at all, evidently, therefore, disbe¬ 
lieving all three witnesses. The 


seconfl assessor is satisfied that 
Eiokeshi was at the Mohunt's 
house for an immoral purpose, and 
that with the Mohunt f and this 
assessor has therefore accepted 
some, if not all, of this evidence. 
The Sessions Judge has accepted 
the whole of this evidence as sub¬ 
stantially true. He says as to the 
most important witness of all, Go- 
peenath Roy :—“ I have very care¬ 
fully considered the evidence of 
this the most material witness in 
the case, and have duly weighed 
the arguments urged against his 
credibility by the learned Counsel 
for the defence, and the conclusion 
at which I arrive is that the tes¬ 
timony of Gopeenath as given be¬ 
fore this Court is to be believed ; 
and I do believe it." The very 
serious objection to Gopeenath 
Roy's evidence is, that on one out 
of the several occasions on which he 
wa9 examined he wholly withdrew 
his statements. That withdrawal 
he now explains by slating that he 
acted under the persuasion of the 
Mohunt and his dependants, and 
he tries to excuse himself by say. 
ing that he was drugged and did 


when he wan examined on that 
occasion. There cannot be a doubt 
that the evidence of such a witness 
must be looked upon with very 
great suspicion, and that to sup. 
port a conviction it ought to be 
corroborated. 

Now it appears to me that this 
•evideuce is so corroborated. I can 


She not know what he was saving 
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see no substantial reason whatever 
for not accepting the evidence of 
Ramessur Pattro, and he describes 
a scene which appears to me to cor¬ 
respond entirely with the evidence 
of Gopeenath ltoy. What Rames- 
sur Pattro describes, I tbinkis just 
what would be likely to occur be¬ 
tween a man in the Mohunt’s posi¬ 
tion and a woman who was a habi- 
tual visitor to the house, and not 
what would bo likely to have oc- 
curred had this been the woman’s 
first and only visit. If, therefore, 
this evidence be accepted, it seems 
to me to corroborate generally the 
evidence of Gopeenath. And be¬ 
sides that there is nothing directly 
to impeach the credibility of this 
witness, the story itself is sufficient¬ 
ly precise in time and circumstance 
to render it exceedingly dangerous 
to the witness to have stated it, if 
it is not true. It is a story capa¬ 
ble of being contradicted in se¬ 
veral particulars, and especially it 
is capable of being contradicted bv 
one at least of the Mohunt’s own 
servants. 

The evidence of Ooma Churn 
ought, as it appears to me, also to 
be accepted, and though it does not 
go near so far as that of the two 
other witnesses, it does at any rate 
establish that Elokeshi did visit 
the house of tbe Mobunt under cir¬ 
cumstances calculated to excite very 
strong suspicion. A Mobunt has 
no zenana, and ought to have no 
intercourse with women whatso¬ 
ever. 


Rut it is said that for tbe very 
reason that the prisoner is a Mo¬ 
bunt, bis conduct is to be more fa¬ 
vorably construed j that that which 
would be iuadrnissible in the case 
of any other person is admissible 
for him; and that women can and 
do approach him, even- in his pri¬ 
vate apartments, for tbe purpose 
of making obeisance to him. Iu 
my opinion there is nothing iu the 
evidence which countenances such 
a statement. I should be loath to 
believe that there existed so much 
laxity in the Hindoo community 
without very clear testimony ; and 
here tbe testimony is, in my opi¬ 
nion, the other way. Tbe Sessious 
Judge has said that it may readily 
be conceded to the defence that 
women do go, as a matter of fact, 
to tbe Mobunt iu bis private rooms 
for tbe purpose of making obei¬ 
sance, although tbe practice is not 
strictly proper or warranted by tbe 
requirements of Hindoo ideas. But 
this can only be a concession for 
the purpose of argument. As re¬ 
gards this particular shrine, tbe 
evidence is that women do not visit 
the Mobunt iu bis private apart¬ 
ments. Ooma Churn, who speaks 
to the general practice, admits that 
elderly women, one or two, do go ; 
but taking bis whole evidence to¬ 
gether, I think it clear that ho 
denies that it is proper for respect¬ 
able women to do so. Both sides 
have appealed upon this subject to 
common knowledge and experience. 
I cannot venture to speak from ex- 
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peiicnce, but from every enquiry 
•which I have made, and from all 
that I have been able to learn upon 
the subject, I have no doubt what¬ 
ever that for young Bengalee wo¬ 
man to be seen alone in the private 
apartments ofa Mohunt is as utterly 
destructive of her character as it 
would for her to be seen alone in 
the private apartmeuts of any other 
man out of her own immediate 
family, I say this because social 
rules of this description ought not 
to be lightly disturbed or doubted : 
but at the same time it is scarcely 
necessary to add that this suggestion, 
even if well founded, does not ex¬ 
plain away the evidence of Ram- 
essur Pattro, and, of course, does 
not approach to an explanation of 
that of Gopcenath Roy, if that evi¬ 
dence be accepted. 

It lias been suggested that the 
prosecution is due to the enmity of 
one Bbolanauth Rov, and that all 
the witnesses are connected with 
Bbolanauth Roy. This person ap¬ 
pears to be a zemindar of consider¬ 
able property in and about Tarokc- 
shur, and it would not be difficult 
therefore to trace some remote 
connection between him and the 
witnesses. But there is nothing to 
justify an inference that Bhola- 
uauth has taken any part in these 
proceedings, or used his influence 
in any way whatever; and the 
Sessions Judge has, I think right¬ 
ly, refused to accept this sugges¬ 
tion. 

Again it is said that the woman i 


may have had an intrigue with 
some one at the Mohunt's house 
but not with the Mohunt, and it is 
pointed out that the prosecutor in 
the first instance elfarged one Ki- 
naram with adultery as well as the 
Mohuut, and that ICinaram has 
absconded. But, as the Sessions 
Judge points out, the evidence, if 
believed, fixes the guilt on the Mo¬ 
huut, and not on Kinaram. Not 
one of the witnesses speaks of hav¬ 
ing seen Elokeshi in the company 
of Iviuaram, and there is in my 
opinion no pretence whatever for 
saying that the room where Iiames- 
sur Pattro saw her was iu any 
6ense the room of Kinaram. It 
was the room of the Mohuut, 
though not the room in which he 
usually slept; and whether Kina¬ 
ram or any one else may on some 
occasions have slept there, seems 
to me to make no difference. The 
importance of this piece of evidence 
does not depend on the parficular 
room where the Mohunt and Elo¬ 
keshi were found, but upon their 
being found together and alone in 
a room in the Mohunt’s private 
house. 

Much has been said agaiust the 
inferences drawn by the Sessions 
Judge from the fact that the pri¬ 
soner has called no witnesses to 
disprove the case made against him. 
The strength of the inference which 
can be made from this omission as 
to the tiuth of the facts stated 
varies in every case. In the case 
of Ramcssur Pattro, and the iuei- 
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dent which he relates, I think it is 
a matter of observation that no 
attempt has been made to contra¬ 
dict him. As regards the conver¬ 
sation which Gopeenath Roy alleges 
that he had with the prisoner about 
waylaying the prosecutor and pre¬ 
venting him from taking away 
Elokeshi, I do not think the prison¬ 
er could be reasonably expected to 
contradict it. As regards the means 
said to have been used by the prosecu¬ 
tor's servants to prevent Gopeenath 
Roy from giving evidence, I think 
the Sessions Judge was justified in 
making some observations on the 
circumstance that none of their 
servants have been called. I con¬ 
fess I do not understand the argu¬ 
ment that because the statement 
made implicates them in a crime, 
therefore it is useless to call them 
to deny its truth. It is said that 
Mr. Stephen uses a somewhat simi¬ 
lar argument in his Introduction 
to the Indian Evidence Act, page 
46. But I must say that it seems 
to me a most extraordinary doc¬ 
trine that because an infamous 
charge is made against a man it is 
useless to call him to deny it; and 
that whether he appears in the 
witness-box and denies it on oath 
and is submitted to cross-examina¬ 
tion, or whether be remains silent, 
cannot afford any criteria as to his 
guilt or innoeenee. Tho whole 
practice of civil and criminal trials 
in which persons are constantly 
put forward at great expense, 
trouble, and inconvenience to deity 


such imputations, seems to me 
against such a notion. 

Then it is said that familiarity, 
even culpable familiarity, does not 
constitute adultery, and that even 
if full credence be given to the wit¬ 
nesses, they do not establish con¬ 
clusively the fact of sexual inter¬ 
course, It is contended that actual 
sexual intercourse must be proved 
and cannot he presumed, and that 
penetration ought to be proved. 

I have already said that this must 
he proved, but I know of no law in 
this country which requires any par¬ 
ticular kind of proof of adultery, or 
which recognizes any different 
degrees of proof in different 
cases. Differences in the proof 
required of the same fact in dif¬ 
ferent eases very often arise out 
of the circumstances of the case. 
You can hardly presume sexual in¬ 
tercourse iu a charge of rape, be¬ 
cause by the hypothesis one of the 
parties is doing her best to prevent 
the act. The hypothesis in adultery 
is precisely the reverse, and the 
evidence differsaccordingly. I know 
of no authority for saying that 
the evidence of sexual intercourse 
must be stronger on a charge of 
adultery than in a suit for a divorce. 
The best proof available must always 
bo produced, but in both cases evi¬ 
dence of opportunities sought for 
and obtained, and of familiarities 
which point strongly to an infer¬ 
ence of guilt, are sufficient to estab¬ 
lish the fact of 6exual intercourse. 

I think it is impossible to interpret 
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the facts deposed to in this case in 
any other way than ns indicating 
that there was sexual intercourse 
between t hese persons very frequent 
ly repeated. 

I fully concur, therefore, with 
the Sessions Judge in finding that 
the prisoner committed adultery 
with Elokeshi; but in order to 
constitute the offence under the 
Indian Penal Code, it is necessary 
that the prisoner should have 
known, or should have bad reason 
to believe, that she was a married 
woman. There is not the least doubt 
that by the dress she wore she dis- 
tiDctly asserted herself to be so. 
The insignia of marriage, as they 
have been called, are much more 
obvious and much more marked 
in the case of Hindoo women than 
with us. Still it is 6aid that a 
prostitute may adopt these iusignia 
in order to conceal her disgrace, 
and lam not prepared to say that 
this might not be done. If, there¬ 
fore, this was the case of a man 
meeting and cohabiting with a 
stranger, I should not infer know¬ 
ledge in the man from the mere 
fact of the woman's wearing the 
peculiar dress of a married person. 
But the case before us is a very 
different one. Elokeshi seems to 
have been a person well known in 
the neighbourhood of Tarokeshur ; 
her iuterconrse with the prisoner 
waslong continued, and the witness¬ 
es say that she was a modest 
looking person, and not likely j 


therefore to bo mistaken for a pros¬ 
titute. I quite concur with the 
argument for the defence that this 
part of the ease requires to be fully 
proved ; and that it wts not intend¬ 
ed to punish fornication in one 
case more than another, but only 
to punish those who knowingly 
choose for their gratification the 
wife of another man; though I 
cannot accede to the argument of 
Mr. Jackson that it is necessary 
that the adulterer should know 
whose wife the woman is. In my 
opinion it is sufficient if be knows 
that she is married ; and I think it 
may fairly be presumed, from all 
the circumstances of the case, that 
the prisoner must have discovered, 
if not before, at least at an early 
period of his cohabitation, that 
Elokeshi was a married woman, 
unless there were some very pecu¬ 
liar circumstances which led to bis 
being deceived, of which, however, 
he makes no suggestion. The pri¬ 
soner has all along remained abso¬ 
lutely silent. In my opinion, 
therefore, this element in the crime 
of adultery has also been establish¬ 
ed against the prisoner. The pu¬ 
nishment inflicted is severe, but I 
do not think it ought to be mitigat¬ 
ed. It is a lesson which it is al¬ 
ways desireable to enforce, that if 
persons who profess special sancti¬ 
ty so far forget themselves as to 
commit infamous crimes, they may 
have to incur a specially severe 
punishment. 

The appeal if dismissed. 
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Promissory Note payable by Instalments 
—Cause of Action. 

When two or more instalments 
of a promissory note, payable on 
the face of it by instalments, are 
due, the holder of the note is not 
at liberty to sue separately for 
each instalment, or for some of 
them ; he must sue for all the 
instalments due in one action. A 
judgment recovered in a suit for 
one instalment when others are 
due is a bar to a suit subsequent¬ 
ly brought for the latter—C. II. C. 
(Couch, C. J. and Glover J.)— 
14th August 1873—H. Mackin¬ 
tosh—XII. B. L. R., 37. 

Right of Occupancy—Zemindar and Ryot 
—Ryot's power to transfer—Mesne profits. 

A right of occupancy, which is 
not transferable, is merely a 
right on the part of the person 
entitled to it to occupy and till 
the soil either by himself or by 
persons dependent on, or subordi¬ 
nate to, him, e. g., his servants, 
lessees, or licensees. Therefore, 
where a non-transferable right of 
occupancy was transferred, and 
the transferee was in actual pos¬ 
session of the soil, tilling and us¬ 
ing it for his own benefit: Held 
that the Zemindar had a right of 
suit against the transferee to re¬ 
cover possession of the land. He 
was also entitled to recover as 
damages so much of the Zemin¬ 
dar’s rents and profits as the de- 


i fendant had, while in possession, 
been the means of preventing the 
Zemindar from receiving—C.H.C. 
(Phear and Ainslie, J, J.) the 4th 
June 1873—Bibee Sohodwa— 
XII., B. L. R., p. 83. 

Will—Construction—Absolute Estate. 

An Armenian by his will in 
the Bengali language made a gift 
to his sou iu the following 
terms :—“ I bequeath to A as 
Salamati my talooks (which he 
named) and Rs. 6,000 iu cash. 
He shall enjoy the profits of the 
aforesaid talook. On his demise 
his sons shall get. The mook- 
tears shall make over to the satis¬ 
faction of A.” Held that the 
will was to be construed accord¬ 
ing to equity and good conscience, 
and not according to English law. 
j The rule applicable was that, un¬ 
less a contrary intention appear¬ 
ed, the estate given was an abso¬ 
lute one. A took an absolute 
estate under the devise—C. H. C. 
(Couch, C. J., Glover and Mitter 
J.J.)—The 14th February 1873— 
L. P. D. Broughton—XII., B. L. 
R., p. 74. 

Award of Arbitrators-Judgment accord¬ 
ing to Award—Act VIII. of 1859, S. S. 824 
and 825. 

A suit iu the Moonsiff’s Court 
was, after issues had beeu settled 
and evidence on such issues ad¬ 
duced by both parties, referred 
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by conseut of parties to arbitra¬ 
tion. The arbitrator made his 
award, and on the next day an 
order was recorded by the Moonsiff 
that the parties were to file their 
objections to the award in one 
day, notwithstanding that S. 324, 
Act VIII. of 1859, allows the 
parties ten days for such purpose. 
The plaintiffs, in accordance with 
that order, filed a petition of ob¬ 
jection to the award, and an 
order was endorsed by the moon¬ 
siff on this petition, that it 
should be laid before the Court 
with the papers of the arbitrator. 
The Moonsiff" then gave his judg¬ 
ment in which he went into the 
evidence, and over-ruling the ob¬ 
jection of the plaintiffs, gave a 
decision on the merits, which 
decision was in accordance with 
the award: Held, that such 
judgment, though in accordance 
with the award, was not final 
under S. 325 of Act VIII. of 
1859, but was open to appeal. 
In order to make it final, it 
should appear that all the pro¬ 
ceedings ljave been regular, and 
the directions of Act VIII. of 
1859, complied with—C. H. C. 
(Couch, C. J. and Glover, J.)— 
29th July 1873—Gunganarain 
Ghose—XII., B. L. R., p. 48. 


Joint Pruperty— Right of co-sharoru—Al¬ 
teration of Joint Property by one Shire 
without conseut of his co-shareM—Injunc¬ 
tion. 

One of several co#harcrs of 
joint undivided property has no 
right to erect a building on laud 
which forms a portion of such 
property, so as to materially alter 
the condition thereof, without 
the consent of his co-sharers— 
C. II. C. (Phearaud Ainslie, J. J.) 
—7th June 1873—Sheopersaud 
Singh—XII., B. L. R. p. 188. 

The Same. 

One of several co-sharers of 
joint undivided property has no 
right to take exclusive possession 
and alter the condition of any 
portion of the joint property with¬ 
out the conseut of his co-sharers, 
and the Court will grant an in¬ 
junction to restrain him from do¬ 
ing so.—C. H. C. (Phcar and 
Ainslie J. J.) The 12th June 18? 3, 
Stalkartt, XII., B. L. R., p. 197. 

Misconception of Evidence—Remand. 

Where the Lower Appellate 
Court stated that not a single 
witness had alleged possession 
and it was found that two wit¬ 
nesses at least had done so, the 
misconception of evidence was 
considered as a sufficient reason 
for a remand—C. II. C. (Markby 
and Birch J. J.) Ram Bundhoo 
Chattcrjcc XXI. W. R. p. 131. 
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Auction-Sale—Recovery of Pur¬ 
chase-money —Regulation VII. 

of 1825 ,—Section 257 of Act 

VIII of 1859. 

Held, that a purchaser at au 
auctiou-sale in execution of a de¬ 
cree under Regulation VII. of 
1825, or Act VIII. of 1859, can 
recover back his purchase-money 
from the decreeholder only when 
the sale is set aside summarily 
for irregularity or the like, under 
clauses 3 and 4 Section 4 of the 
former law or Sections 257 and 
258 of the Act VIII., but not 
when a third party succeeds in 
establishing his title to the pro¬ 
perty on the ground that the sale 
did not affect the property, and 
when there is no allegation of 
fraud or misrepresentation on the 
partof thedecree-holder.—C. II. C. 
(Peacock C. J., and Loch, Bay- 
ley, Kemp and Macpherson J. J.) 
—The 2nd September 1869— 
Sowdaminee Chowdrani—XII. VV. 
R. (F. B.) 8. 

Registration—Act XX. of 1866. 

Where an instrument creates a 
title or interest in laud and is 
also a bond for money lent, it 
may under Act XX. of 1866 be 
received in evidence as document 
iu a suit to recover the money 
lent, even if it be not registered. 
—C. H. C. (Peacock, C. J., and 
Loch, Bayley, Kemp, and Mac¬ 


pherson J. J.)—The 2nd Septem¬ 
ber 1869—Luchmeeput Singh 
Doogur—XII. W. 1L, (F. B.) 11. 


Reversioner—Cause of Action — 

Limitation. 

In a suit by a reversioner upon 
the death of a Hindoo widow who 
had succeeded as heiress of her 
husband to recover possession of 
property by right of inheritance 
as next heir of the husband, the 
reversioner’s cause of action arises 
at the time of the death of the 
widow, when the right of entry 
first accrued to the reversioner: 
and this is so, even when the 
widow in her life time professed 
to adopt a son and put him in 
possession of the property, if the 
reversioner denies the validity of 
the adoption.—C. H. C. (Peacock, 
C. J., and Loch, Bayley, Kemp, 
and Macpherson J. J.) The 2nd 
September 1869—Sreenath Gan- 
gooly XII. W. R. (F. B.) 14. 

Appeal to Privy Council—Secu¬ 
rity from decreeholder. 

During the course of a suit for 
damages, plaintiff applied that 
security might be required from 
the defendants under Section 81 
Act VIII. 1859, and on their 
failure to give it, their property 
was attached. Plaintiff's suit 
was decreed in the first Court, 
but dismissed on appeal by the 
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High Court, Ifc then appealed 
to tbc Privy Council and prayed 
to the High Court cither to con¬ 
tinue the attachment, or to re¬ 
quire security from the defen¬ 
dants, pending the result of the 
appeal. Held, that the Court 
was not competent to adopt 
either course,—C. II. C. (Peacock 
C. J. and Loch, Bay ley, Kemp and 
Macpherson J. J.)—The 3rd Sep¬ 
tember 1869—Dittia Hurruck- 
man Singh, XII. W. R. (F. B.) 
10;—III. B. L.R. (F. B.) 45. 

Civil Suit—Order by Magistrate 

— Nuisance. 

An order passed by a Magis¬ 
trate for the removal or suppres¬ 
sion of nuisances under Chapter 
XX of the Code of Criminal 
Procedure cannot form the sub¬ 
ject of a suit or be set aside by 
a Civil Court.—C. H. C. (Peacock 
C. J. and Loch, Bayley, Kemp and 
Macpherson J. J.) the 3rd Septem¬ 
ber 1869—Oojulmoye Dassee XII 
W. R. (F. B.) 18. 

Dispossession—Section 230 of Act 

VIII of 1859. 

When a party has been dis¬ 
possessed under a decree obtain¬ 
ed in a suit instituted under 
Section 15 Act XIV of 1859, he 
need not bring a regular suit 
on proper stamp to regain pos¬ 
session, but may apply under 
Section 230 Act VIII, of 1859— 


C. II. C. (Peacock C. J. and Loch, 
Kemp, Macpherson and Mitter 
J. J.)—The 7th September 1869 
—Brohmomoyee Debea—XII. 
W. R. (F. B.) 25. 

Bond — Consideration—Onus Pro¬ 
ts andi. 

Where in a suit on a bond 
which recites that consideration 
passed, the defendant admits the 
execution of the bond, but avers 
that he received no consideration 
or only part of the consideration, 
the onus lies on the defendant to 
show' that the recitals in the bond 
arc not correct.— C. H. C. (Pea¬ 
cock C. J. and Loch, Kemp, Mac¬ 
pherson and Mitter J. J.)—The 
7 th September 1869—Foolcc 
Bibee—XII. W. R. (F. B.) 25. 

Kabuleut — Pottah — Suit—Notice 
Sections 9 and 13 Act X. of 1859. 

A Landlord cannot bring a suit 
to compel a ryot to execute a 
kabuleut unless he first tenders 
a pottah to the ryot such as he 
is entitled to receive under sec¬ 
tion 9 Act X. of 1859; and a 
suit for a kabuleut at an en¬ 
hanced rate of rent cannot be 
supported without a previous 
notice under Section 13 Act X. 
of 1859—C. II. C. (Peacock C. J. 
and Loch, Kemp, Macpherson and 
Mitter, J. J.) The 7th September 
1869—Ukhoy Sunker Chucker- 
butty XII. W. R. (F. B.) 27. 
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MOFUSSIL SMALL CAUSE 
COURT LAW. 

Act XI. oj 1865, Section 0.— 
The following suits are cognizable 
by Courts of Small Causes: 
namely, claims for money due on 
bond or other contract, or for 
reut, or for personal property, or 
for the value of such property, or 
for damages, when the debt, 
damage, or demand does not ex¬ 
ceed in amount or value the sura 
of five hundred rupees, whether 
on balance of account or other¬ 
wise. 

Provided that no action shall 
lie in any such Court: 

(l.)-Od a balance of partner¬ 
ship account, unless the balance 
shall have been struck by the 
parties or their agents. 

(2.)—For a share or part of a 
share under an intestacy, or for 
a legacy or part of a legacy 
under a will. 

( 3 .)—For the recovery of dam¬ 
ages on account of au alleged 
personal injury, unless actual pe¬ 
cuniary damage shall have resul¬ 
ted from the injury. 

(4.)—For any claim for the 
rent of land or other cl|jra for 
which a suit may now be brought 
before a Revenue Officer, unless, 
as regards arrears of rent, for 
which such suit may be brought, 
the Judge of the Court of Small 


Causes shall have been expressly 
invested by the Local Govern¬ 
ment with jurisdiction over 
claims to such arrears. 

Incidental Questions of Title. 

The Small Cause Court has 
jurisdiction to enquirei nto title 
so far as might be necessary to 
give it the means of properly 
adjudicating a claim for damages, 
although its judgment would, of 
course, be conclusive only as to 
the damages claimed in the suit. 

7. W. R. 73, Hcdaetollah ; vide 
also 4 Agra, 290, Shama Nund; 

8, Bom. A. C. 23, Kkander; 4 
Bora. A. C., 173, Rutnasankar. 

In a case plaintiff sued defen¬ 
dant in the Small Cause Court for 
damages for having cut down and 
removed trees from plaintiff's land. 
Defendant pleaded that he was en¬ 
titled under his pottah. Held by 
a Full Bench of the High Court 
of Calcutta that the Court had 
jurisdiction to try the question 
of the genuineness of the pottah. 
In delivering the judgment of the 
Full Bench, Peacock, C. J., ob¬ 
served “ Although the question of 
title under the mourasi pottah 
arose incidentally, the Judge had 
power to try the question as to the 
amount of damages. His judg¬ 
ment will not be conclusive, ex¬ 
cept so far as regards the right 
to the damages claimed in the 
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suit. By the English County 
Court Act express provision is 
made that County Courts shall 
not try a case in which the title 
to the free-hold comes into ques¬ 
tion, unless by agreement of the 
parties. But there is no such 
provision in the Indian Act. We 
think, therefore, that the Small 
Cause Courts have jurisdiction to 
try questions of title which inci¬ 
dentally arise in suits cognizable 
by them ”—Raghuram Biswas. 
B. L. It. Full Bench Rulings, 
Fart I, p. 34. 

The jurisdiction of the Small 
Cause Court is not barred because 
it has to enquire into a question 
of title to land as incident to 
the question of the value of trees 
taken off the land.—2 W. R., 
179 —Skumbhoo Chowdhry. 

It may be remarked that the parties may 
afterwards have the question of title le- 
tried in any Civil Court Laving jurisdic¬ 
tion. 

Where the cause of suit as 
stated by the plaintiff appeared 
to be within the cognizance of a 
Court of Small Causes, the mere 
denial by the defendant of the 
plaintiff’s right of title is not 
sufficient to oust the jurisdiction 
of the Court. If it reasonably 
appears to the Judge that a bona 
fide question of right which is 
not within his jurisdiction to 
decide is fairlv raised in the suit, 


his jurisdiction ceases.—2 Mad. 
Rep, 184, Ammallu . 

Suits for Maintenance. 

a 

W T hen a suit for maintenance 
is not a claim for money due upon 
contract, it docs not fall within 
the definition of any of the claims 
made cognizable by Act XI of 
1865, Section 6, and is therefore 
not cognizable by the Small Cause 
Court. 

Case .—The plaintiff having ob¬ 
tained a decree in the Moonsiffs 
Court against the defendants es¬ 
tablishing her right to mainte¬ 
nance, which was a charge on 
property inherited by, and in the 
possession of, the defendants, 
brought a suit in the Small Cause 
Court for arrears of maintenance. 
The Small Cause Court referred, 
for the opiuion of the Calcutta 
High Court, the question “ whe¬ 
ther a suit of this kind is main¬ 
tainable in a Small Cause Court,” 
and in its order of reference 
stated —“ In the present case, the 
plaintiff admits that the mainte¬ 
nance in question is a charge on 
property inherited. The circums¬ 
tance of the plaintiff having es- 
tablisj^d her right to the main¬ 
tenance does not make any great 
difference. I conceive it is still 
open to the defendants to contest 
their liability for the whole or any 
portion of the plaintiff’s claim, 
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on the grouud of the whole or any 
portion of the estate inherited by 
them having suffered diminution 
from causes independent of them ; 
and the question between the 
parties, * * * * may involve long 
and intricate investigations un- 
suited to the speedy course of 
procedure prescribed for the Small 
Cause Courts.’* The Calcutta 
High Court decided “ that a suit 
for maintenance is not cognizable 
by a Small Cause Court * * * If 
a case of this sort is not cogniz¬ 
able, it makes no difference that 
a particular case does not involve 
intricate questions of law or 
fact.”* 

Vide a similar decision in IX. 
IV. R., 214, Kaminee Dossea. 

In VI W. U.» 286, Dlnigwaa Chinnier 
Bose, the Calcutta High Court said “ We 
hold that the Small Cause Court could 
have jurisdiction only as regards arrears of 
fixed maintenance, and not for determina¬ 
tion of the right to receive it.” 

In Bombay it has been held 
that an original suit by a Hindu 
widow for maintenance is cogni¬ 
zable by the Small Cause Court.f 

In Madras, Rule 4 of the di¬ 
rections and Rules of Practice 
for Courts of Small Causes, pas¬ 
sed by the Madras High Court 

* Nobiu Kale® Debea, V. W. 11., S. C. 
Ref. 5. 

+ Dikuhit, 4 Bom. II. C. Rep- (A. C.) 73; 
Ju.Ul Kour, 4 Bom. H. C. R«*p- 'A. C.< 75. 


on the 8th January 1863, states 
“ Courts of Small Causes have no 
jurisdiction in suits to establish 
a right to maintenance ; but if 
this right has been judicially de¬ 
cided, and the only question is 
whether arrears claimed are due 
or not, they may adjudicate oil 
such a claim.” 

It seems that a suit for ar¬ 
rears of maintenance settled by 
a will, is one for a part of a 
legacy, and as such not cogniz¬ 
able in the Small Cause Court.* 

Suits to recover money paid out 
of Court in satisfaction of de¬ 
cree. 

Where a decree-holder ex¬ 
pressly contracts with his debtor 
to certify to the Court payments 
made outside in satisfaction of a 
decree, a suit for damages will lie 
against him in a Small Cause 
Court for breach of contract.f 

Case. —In a suit to recover 
money paid from time to time to 
defendant, a decree-holder, who 
entered the payments in a hath- 
chittah which he made ^over to 
plaintiff, promising to enter them 
on the back of the decree; but 
subsequently, ignoring the pay¬ 
ments, executed the decree in 

* Tara Soonduree Debea, Suth. S. C. 
Ref, 66. 

f 5, Wym. S. C. 20 ; Bhuggoban Tanh; 
9, W. R, 210. 



h MofassU 


THE LEGAL COMPANION. 8. C. Court Law. 


full: Held by the Calcutta High 
Court that n suit will lie in the 
Small Cause Comt for damages 
sustained in consequence of 
decree-holder fraudulently omit¬ 
ting to certify to the Court the 
payments made by plaintiff.* 

In a case, A, a judgment debt¬ 
or, paid to B, the decree-holder, 
a sum of money by way of com¬ 
promise, in full satisfaction of 
the decree. B failed to certify 
this payment to the Court, and 
afterwards executed her decree 
for the full amount. In a suit 
by A against B for recovery of 
the amouut previously paid out 
of Court in satisfaction of the 
decree, a Full Bench of the Cal¬ 
cutta High Court held that, not¬ 
withstanding Section II of Act 
XXIII. of 1861, the suit was 
maintainable. Couch C. «T.,in de¬ 
livering judgment said “ I would 
observe, with regard to the case 
in the High Court of Madras,f 
that Mr. Justice Holloway, for 
whose judgment I have the 
greatest respect, seems to treat 
the case as .if it was a suit not to 
recover the money originally 
paid under the compromise, but 
to recover back the money which 

* 9, W. 11, 210, BLugwan Tanti. 

f 3. Mad. Ucp. 188, Arunachella Piliai, 
in this case a Full Bench of the Madras 
High Court held that such a suit ivan not 
maintainable. 


was levied in the execution of the 
decree. I think that is not the 
nature of the suit before us; this 
suit is to recover back tohe money 
first paid, of which the ftefendaut 
must be regarded as a trustee for 
the plaiutitf, and as such liable 
to refund it.’’* 

Suits upon Bond. 

A Small Cause Court can try 
a suit for an amouut withiu its 
jurisdiction, notwithstanding that 
it is upon a boud the amouut of 
which is beyond its jurisdiction, 
6. W. R. 6, Sukee Money Dabia. 

A Small Cause Court has juris¬ 
diction to give a simple money 
decree in a suit upon a bond in 
which landed property is hypo¬ 
thecated.—12, W. R. 367,— 
Doorhyar Roy. 

Where a suit was brought for 
interest amounting to less than 
Rs. 500, due upon a bond for 
Rs. 1,000, not yet payable, held 
that a Court of Small Causes 
has jurisdiction to try the case, 
the plaintiff having had a separate 
and complete cause of action 
upon the bond entitling him to 
recover the annual interest as it 
accrued due. The fact that for¬ 
gery of the bond is set up as a 
defence makes no difference. 2 
Mad. Rep., 469—Anantha Na- 
rainiapparyan. 


* 5, B. L. It., p. 223, Gunaimni Dad. 
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A suit on an instalment bond 
given for arrears of rent is cog¬ 
nizable as it constitutes a mere 
debt, even although the arrears 
themselves could only have been 
sued for in a Revenue Court.— 
Rajah Suttochurn Ohosal, 2 
W. R., Sec. 5. 

Where an ijara constituted a 
mortgage of the rents as a security 
for an amount due on a bond, 
with a stipulation that the ba¬ 
lance, after paying the jnmma 
payable by the mortgager, should 
be applied by the mortagee in 
payment of the bond, held, that 
the Stnall Cause Court has juris¬ 
diction to try what amount is 
due on the bond, and also to try 
the question of payment by 
means of the rents assigned— 
Mohima Churn Monlrrjeu, 6, 
W. R. lfi. 

Suits on (bond or other) Contract. 

Where the defendant entered 
into an agreement iu writing 
with the plaintiff (the widow of 
defendants brother^ to deliver to 
her every year a specified quanti¬ 
ty of paddy by way of mainten¬ 
ance. Held , the Small Cause 
Court had jurisdiction to enter¬ 
tain a suit for the breach of the 
agreement.—Y. Faupamrna, 5 
Mad. 432. 

A servant borrowed on ac¬ 
count of his master u sum of 


money, which was partly spent 
in satisfaction of his master’s 
debt and partly taken by the lat¬ 
ter and spent for his own private 
purposes. No repayment having 
been made by the master, the 
lenders obtained a decree against 
the servant, who thereafter sued 
the master to recover the money: 
Held , that the legal presumption 
was that the money was advanced 
on account of the defendant on 
the understanding that it would 
be repayed ; and that the actiou 
was one for debt, and consequent¬ 
ly cognizable by a Small Cause 
Court.— Rashmon.ee Debia, 15 W. 
R. 80. 

A suit by a gomashta for ex¬ 
cess expenses incurred by him 
over and above the amount of 
rents collected by him, is cogni¬ 
zable in the Small Cause Court, 
notwithstanding that the nature 
of the defence may render it ne¬ 
cessary to investigate the accounts 
of the mehal, assuming a con¬ 
tract to have existed between the 
plaintiff and the defendants that 
the plaintiff should act as a go- 
mnshta and collect the defendant’s 
rents, and do all acts necessary 
for the discharge of his duty as 
gomashta, and that ho should be 
repaid such expenses as he should 
he at in the course of that 
employ meut.—Yr oswuuo Cltwuikr 
Roy, 7. W. R. 122. 
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In a suit for money for which 
plaintiff agreed to let defendant 
tap certain date-trees and appro¬ 
priate the produce for a single 
season, it was held that it was 
not one for rent, but for the 
breach of a contract in respect 
of which a Small Cause Court 
has jurisdiction .—Deb Nath Qhose, 
6 W. R. Civ. Ref. 8. 

The plaintiffs late father, a 
Nazir in the Judge's Court of 
Tipperah, was made to pay the 
sum of Rs. 1,879 that had been 
stolen from the Government 
Treasury, of which sum Rs. 245, 
was subsequently found by the 
police and handed over to the 
plaintiff and the other heirs of 
her father. She then sued to 
recover Rs. 408 her share of the 
balance paid by her late father 
to Government. Held, that her 
right to recover being based 
either on the fact, that Govern¬ 
ment procured this payment by 
wrongful means, or that it had 
got the money in its hands under 
such circumstances that it was 
bound to repay it, in other words 
on an implied contract to repay 
it, her suit lay in the Small Cause 
Court .—The Collector oj Tip - 
pera/t—4 R. L. R. App. 46. 

Plaintiffs having obtained a 
sum from defendants on a bond, 
let certain land to them in ijarali 
for a term of years on condition 


that the latter afer realizing rents 
from the ryots would give credit 
on account of interest on the said 
bond, pay rent due to plaintiffs’ 
landlord, and pay t£e balance to 
plaintiffs. Having failed in the 
engagements defendants were 
sued in the small Cause Court. 
Held, that the suit was a suit on 
contract and could not have been 
brought any where else—Nobin 
Chunder Yodro, 16, W. R. 228. 

A suit to recover money paid 
as price of land in consequence 
of vendor’s failure to complete 
the bargain by registration of the 
deed of sale, is maintainable in a 
Court of Small Causes, being sub¬ 
stantially a suit for breach of 
contract for sale of land.—Charoo 
Khan, 9 W. R., 498. 

Suits for Rent* 

A suit for rent of land used for 
building purposes is cognizable 
in a Mofussil Court of Small 
Causes.—19, W. R, p. 208, Pearee 
Bewail, 1. Legal Companion, 

p. 111. 

A Small Cause Court has juris¬ 
diction to entertain and deter¬ 
mine a suit for the rent of land 
situated in a village in the inte¬ 
rior of a district, and used parti- 

* Vida Proviso 4, Sec. 6, ActJTIof 1805 ; 
Section 104, Act VIII of I860, Bengal 
Council. 
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ally for building purposes. —XXI 
W. R. 5, Gokul Chunder Chut- 
terjee. 

A claim to purjote or rent of 
land occupied by a house or sub¬ 
sidiary to its enjoyment, though 
such land be entered in the village 
jummabundee or rent-roll is cog¬ 
nizable by a Small Cause Court. 
Baboo Moti Chund, 7 Madras 
Jurist, 70. 

In a suit for rent or 4 hire of land 
which defendant used and caused 
to be used for passing and re¬ 
passing to and from his Steamer. 
Held that, if there was no express 
hiring, the defendant ought to be 
sued for damages for trespassing 
upon on the plaintiff’s land ; that, 
if he agroed to pay for the use of 
a way across the land, it would 
not be rent, and that in either 
case the Small Cause Court was 
competent to entertain the suit, 
5. W. R. S. C. Reg. 18, Brice. 

A landlord cannot recover rent 
of lodgings knowingly let to a 
prostitute who carries on her vo¬ 
cation there; the principles of 
English law applying to this 
country—XVIII. W. R. p. 445. 
Gouree Nath Mookcrjea. 

Suits for personal Property. 

Whore moveable property has 
been pledged in a mortgage bond 
as security for a loan, and the 
amount due on tho mortgage is 


tendered but declined, the mort¬ 
gager’s suit for possession will lie 
in the Small Cause Court, he, 
having a right of possession (to 
personal property) from the time 
of the tender—a period antece¬ 
dent to the commencement of 
the suit. But if there has been 
no tender and the suit is for 
possession after ascertainment of 
defendant's lien on the property, 
the Small Cause Court has no 
jurisdiction in the matter.— Bko- 
botarinee Ohosany, XVI. W. R., 
58. 

If a co-sharer of personal pro¬ 
perty, sells the property, without 
the consent and authority of the 
other owner that other owner, may 
sue the purchaser for the price 
of his shsyre. Small Cause Court 
have jurisdiction to entertain 
such a suit—2 W. R., 37, Radha 
Nath Shaba. 

A suit for tho price of bricks 
carried away, after declaration of 
title to half the property, held to 
be a suit to establish a title to real 
property and obtain a declaration 
thereof, and to be cognizable by 
the Moonsiffs Court—4 W. R., 
58. Mathar Nath Gossamy. 

Plaintiffs sued for recovery of 
a sum of money lent upon the 
pledge of personal property, and, 
prayed that the moveable property 
pledged may be declared liable. 
Held that a Small Cause Court 
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has jurisdiction to entertain 
suit to enforce a contract pledging 
inovoable property—2 Mad. Rep 
474, Appaun Pillai. 

A suit to establish the plain- 
tilFs right to the exclusive pos¬ 
session of personal property of 
which the plaintiff and her hus¬ 
band had been dispossessed by 
actual seizure in execution of 
a decree against the plaintiff’s 
husband, is a suit for “ personal 
property" and as such cogni¬ 
zable by a Small Cause Court.— 
Janakiammal, 5 Mad. 191. vide 
a similar decision—Radhakissen, 

3 All. 155. 

Suits for Contribution. 

A suit for contribution does 
not lie in the Small Cause Court 
in the absence of an implied 
joiut contract for contribution. 

Case (1.)—Plaintiff, a co-sharer 
in an estate paying revenue to 
Government, deposited under sec¬ 
tion 9 (15 ?) Act XI. of 1859, 
the revenue due upou the whole 
estate to save the property being 
put up for sale. He then sued 
bis cd-slmrers for contribution in 
the Small Cause Court, which 
referred for the opinion of the 
Calcutta High Court, the question 
y whether a joiut sharer in an 
estate paying revenue to Govern¬ 
ment, who has paid the revenue 
due upon the whole estate, can 


sue, in a Small Cause Court, his co- 
slmrersforcontribution.” Theques- 
tion was decided by a Full Bench 
on account of forpier conflict¬ 
ing decisions, and it yas answered 
in the negative. Peacock C. J., 
in delivering the judgment of the 
Full Bench, said, “ we think that, 
according to the law administered 
in the Mofussil, the obligation to 
contribute is not founded upon 
contract in the absence of an ex¬ 
press contract; and that no con¬ 
tract can be implied on the part 
of co-sharers of an estate to con¬ 
tribute towards the payment of 
the Government revenue. * * 
The truth is, there is no implied 
contract, either joint or several, 
for contribution. The payment 
of revenue by one share-holder 
is made, not at the instance or at 
the request of the others or with 
their consent, but to save the 
estate from being brought to sale 
for the arrears. In some in¬ 
stances it may be made contrary 
to express directions. In such 
cases there is an obligation to 
on tribute, but surely not arising 
from an implied contract. The 
duty of contributing is caused 
not by any convention or agree¬ 
ment between the share-holders, 
but arises from the principles of 
ustice which require that one 
ihall njt bear the whole burden 
in case of the rest, and that all the 
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OBJECT OF SUITORS. 

Paiey observed, that suitors 
would press any suits, whatever 
their merits, in which they per¬ 
ceived the slightest chance of 
success. This shows that success, 
and not Justice , is their object. 
Long ago Adam Smith observed 
that though men have a keen and 
quick sense of what is just in 
other men’s cases, they are too 
often blind or unreasonable to it 
in their own. And Lord Macaulay 
only followed out the same truth 
when he showed that men pursue 
not their true interest, but their 
own idea of it, which is very dif¬ 
ferent indeed. Hence suitors 
pursue not justice but their own 
idea of it; and the sense of self- 
interest, even iu the best, blinds 
them to what is just. The only 
difference in this respect between 
honest suitors and dishonest, is 
that the former believe they are 
in the right, and the latter do 
not care whether they are so or 
not. All alike desire not justice, 
but success, and hence, as Paiey 
says, will pursue any course open 
to them which affords the best 
chance of success .—Law Maga¬ 
zine and Review, London, Decem¬ 
ber 1873. 


CHAMPERTY AND MAIN¬ 
TENANCE-ILLEGALITY. 

Equity will not uphold assign¬ 
ments which involve champerty, 
or maintenance, or buying of 
pretended title. Champerty (cam- 
pi partitio) is properly a bargain 
between a plaintiff or defendant 
in a cause, and another person 
who has no interest in the sub¬ 
ject in dispute, to divide the land 
(carapum partire) or other pro¬ 
perty sued for between them, if 
they prevail at law, in considera¬ 
tion of the other person carrying 
on the suit at his own expense. 
Maintenance, of which champerty 
is a species, is properly an offi¬ 
cious intermeddling in a suit 
which in no way belongs to one, 
by maintaining or assisting either 
party with money or otherwise, 
to prosecute or defend it. And 
an agreement whereby a person 
engages to supply information 
and evidence for the recovery of 
property, on condition of receiv¬ 
ing a part of it, is maintenance 
of the worst kind, as it leads to 
perjury and perversion of justice. 
Champerty and maintenance are 
punishable, both at the common 
law and by statute, as tending to 
keep alive strife and contention, 
and to pervert the remedial pro¬ 
cess of the law into an engine of 
oppression. Exceptions are made 
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however to the general rule against 
champerty and maintenance, in 
the case of father and son, or of 
an heir apparent, or of the hus¬ 
band of an heiress, or of a master 
and servant, and the like. And 
a deed whereby, in consideration 
of a son prosecuting a commission 
of lunacy in the father’s name 
against a person to whom the 
father is hier-at-law the father 
covenants to convey the estates 
that should descend to him on 
the lunatic’s decease, to the use 
of himself for life, with remainder 
to the use of the son aud his 
children, is not illegal, as savour¬ 
ing of champerty or mainten¬ 
ance, or as against public policy. 

Upon the same principle of not 
giving any encouragement to 
litigation, especially when under¬ 
taken as a speculation, equity 
will not enforce the assignment 
of a mere naked right to litigate, 
that is, a right which from its 
very nature is incapable of con¬ 
ferring any benefit except through 
the medium of a suit; such as a 
mere naked right to set aside a 
conveyance for fraud. But a 
person who is interested in a 
fund in Court, may mortgage it 
pendente lite, to enable him to 
prosecute his claim. Aud a per¬ 
son may take an assignment of 
the whole interest of another in 


a contract, or security, or pro¬ 
perty which is in litigation, at 
least if he does not undertake to 
pay the costs which the seller 
had incurred, or mike any ad¬ 
vances beyond the mere support 
of the interest which he has so 
acquired.—Smith’s Compendium 
of the Law of Real and Personal 
Property, Vol. II, p. 857-9. 

EQUITABLE PRINCIPLES. 

Laying out money under an 

erroneous opinion of title — 

Encouragement by the real 
owner. 

The Court will not permit 
a man knowingly, though pass¬ 
ively, to encourage another to 
lay out money uuder an er¬ 
roneous opinion of title; and 
the circumstance of looking on 
is, in many cases, as strong as 
using terms of encouragement. 
When a man builds a house on 
land supposing it to be his own 
or believing he has a good title, 
and the real owner perceiving 
his mistake abstains from setting 
him right, and leaves him to per¬ 
severe in his error, a Court of 
Equity will not allow the real 
owner to assert his legal right 
against the other, without at 
least making him full compensa¬ 
tion for the monies he has ex¬ 
pended.—C. H. C. (Norman and 
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E. Jackson J J.) Mussumut Rane 
Rama, III B. L. It. (A. C.) 18. 

Suit for Ejectment—Long Occu¬ 
pation. 

In a suit for ejectment of 
defendants, who were purchasers 
from the original tenants, held 
that looking to the fact of the 
long and uninterrupted occupation 
of the defendants, their vendors, 
and the ancestors of those ven¬ 
dors, and to the conduct of the 
plaintiff in permitting the defen¬ 
dants to erect a pucka dwelling- 
house in one of the plots, it 
would not be equitable to give 
the plaintiffs a decree, and that 
too without any compensation 
to the tenants—Baney Madhub 
Bancrjee, XI. W. R., p. 354. 

Ejectment — co-proprietors as ten¬ 
ants. 

A suit having been brought to 
obtain possession of certain lands 
which were admittedly in defen¬ 
dant’s possession, and which were 
cultivated by them and turned by 
them from waste land into culti¬ 
vated land, the Lower Appellate 
Court found that the plaintiffs 
were never in possession of those 
lands, and were not entitled to 
oust the defendants and take 
khas possession of them as 
against the defendants. The 


plaintiffs and the defendants were 
co-proprietors. Held, the plain¬ 
tiffs might have some right to 
rent, but they were not entitled 
to oust their co-proprietors, who 
have, as tenants, brought this 
land ihto cultivation.—C. H. C. 
(Kemp and E. Jackson J. J.) 
The 18th February 1868—Pran- 
kishore Gossain—IX. W. R. 291. 

Ejectment—Building erected bona 
fide on lands of another. 

Buildings and other such im¬ 
provements made on land in the 
moffusil do not, by the mere 
accident of their attachment to 
the soil, become the property of 
the owner of the soil. If he 
who makes the improvement is 
not a mere trespasser, but is in 
possession under any bona fide 
title or claim of title, he is en¬ 
titled either to remove the mate¬ 
rials or to obtain compensation 
for the value of the building, at the 
option of the owner of the land. 
—C. H. C. (Peacock C. J. and 
Bay Icy, Norman, Pundit and 
Campbell JJ.) The 12th Sep¬ 
tember 1866.—Thakoor Chunder 
Poramauick VI. W. R. 228. 

Suit for demolition of building. 

The plaintiff sued for posses¬ 
sion of one-third share of certain 
land after demolition of the 
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buildings erected thereon by the 
defendants who were her co- 
sharers. Held that the plaintiff 
was not entitled to a decree for 
demolition of the buildings, as 
she had no right to compel her co¬ 
sharers to adopt her views of the 
enjoyment of the property. She 
could only get a decree for pos¬ 
session of an undivided one-third 
share.—Bindabashini Debi, 3 B. 
L. R. A. C. 267. 

Co-sharers—Improvement of Pu- 
teet* fand by one—Right of 
another to Possession of Speci¬ 
fic share — Partition. 

The Defendant, having speut 
large sums of money in im¬ 
proving what was originally 
putect laud by locating ryots and 
building houses upon it and 
turning it into a village called 
after his name ,—held that plain¬ 
tiff, his co-sharer, was not en¬ 
titled to claim possession of a 
specific share in that village, but 
only to demand a partition in 
which plaintiff would obtain 
compensation by receiving else¬ 
where lands equivalent t<? that 
brought into cultivation by the 
defendant at his own expense. 
Kemp, J., in delivering judgment 
said, “ The principle laid down, 
iu a decision passed on the 20th 
o f May 18 69, by the late Chief 

Pvfeet i. e.. unoccupied. 


Justice Sir Barnes Peacock and 
Mr. Justice Glover, appears to 
us to apply to the circumstances 
of this case. In that case the 
learned Judges observe that a 

i 

man may insist upon his strict 
rights, but that a Court of equi¬ 
ty is not always bound to give 
him such strict rights. In that 
case, a joint owner erected a 
wall over some of the joint lands. 
The first Court had held that the 
defendant erecting a wall upon 
the joint lands, without the con¬ 
sent of his co-sharers, was un¬ 
lawful, and that the wall must be 
demolished. The learned Judges 
held, as already observed, that 
the plaintiff was not entitled tq 
insist upon his strict rights, and 
that a Court of ^Equity would 
not give them to that extent. 
The Judges said that his remedy 
was to apply for a partition, and 
that it was not equitable, after 
the defendant had gone tp the 
expense of erecting this wall, to 
have it demolished at the suit of 
his joipt Co-sharers. Applying 
the principle of that decision to 
the present case, we find that 
it is admitted eyen by tbe plain¬ 
tiff’s witnesses that tbe defendant 
has spent large sums of money 
in improving this land and in 
turning the puteet land into $ 
village, which is now called after 
us name. 
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(THE ART OF ADVOCACY. 

* 

Necessity for Advocates. 

* When did a time, exist when 
there were not to be found the 
weak, the timid, and the oppress¬ 
ed, who either dared not, or could 
not, plead their own cause with¬ 
out assistance, at the footstool of 
justice. Even when the appeal 
was not to justice but to power, 
how often, in the infancy of the 
world, must the suppliant have 
needed the agency of a friend to 
stand between him and ven¬ 
geance, and solicit mercy and 
pardon; that friend thereby be¬ 
came his advocate. All whom 
inability or diffidence prevented 
from speaking for themselves, be¬ 
cause they were <f not eloquent, 
being slow of speech, and of a 
slow tongue 0 must, like Moses, 
have required an Aaron to stand 
forward as the spokesman on 
their behalf. It w as this feeling 
which wrung from Job, in the 
depth of his anguish, the bitter 
cry, “O that one might plead 
for a man with God, as a man 
pieadeth for his neighbour ° ' 

Suitable Style of Address to be 
adopted by Advocates . 

The first leading principle in 
the art of advocacy manifestly is 
to suit the style of address to the 
occasion. Au impassioned and 


!,T v ; 

declamatory harangue, i 
be proper where success is to be 
gained by working on the feel¬ 
ings, is obviously out of place 
where the matter can be decided 
only by reason, in accordance 
with a prescribed rule of law. 
An address to a body of persons, 
who have there and then to de¬ 
cide upon the object of the speech 
is subject to vastly different re¬ 
quirements to those adapted to 
an address upon even the same 
matter made to a judge who has 
for years been familiar with the 
eloquence of the Courts, and who 
may postpone his decision till 
any impressions, which may have 
been made upon his feelings, sym¬ 
pathies by the talent of the* 
speaker, have passed away, and 
left him to act on the unbiassed 
judgment of his own opinion. 
In the one case the advocate 
needs rhetoric, tact, and plausi¬ 
bility ; in the other he requires 
clearness of statement, aud sound¬ 
ness of plain argument. In¬ 
genuity and readiness he must 
have in either case, but they 
must generally be differently ap¬ 
plied, as they are addressed to a 
judge or a jury. With the.latter 
it is advisable to dwell almost 
wholly on a few salient points 
aud over-subtilty of distinction 
and comparison is nearly sure to 
fail to go home to the sympathies 
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of those to whom it is addressed. 
By thus enforcing some one 
strong point, or fastening on, and 
showing in its most unfavourable 
light, some weak point on the 
opposite side, the skill and elo¬ 
quence of an able advocate have 
over and over again gained the 
verdict of a jury for his client, 
when, had the decision rested 
with the judge, the weight of the 
collective facts would have turned 
the scale the other way. In this 
country, where the vast majority 
of cases are heard and deter¬ 
mined by a single judicial officer, 
the method of advocacy which 
is best suited to a jury, or po¬ 
pular assembly, is, in many of 
its most distinguishing features, 
that which ought to be avoided 
by the practitioner who would 
gain the confidence of the Court. 
Impassioned declamation and gi > 
turc, wit, and sarcasm, florid 
imagery', and words rushing like 
a river, are more likely, in such 
circumstances, to injure than to 
benefit the case in which the 
advocate may try to employ 
them. To any one who should 
seek any advice as to the style 
to which he should train himself 
to plead iu the Courts of this 
country, I should answer some¬ 
what as follows: Repress all 
tendency you may have to the 
higher flights of oratory. If you 


have a talent for a flow of words, 
prime it down, and regard it 
rather as a defect than an advan¬ 
tage. If not carcfutty checked, it 
is apt to make yoirfdiffusive and 
inaccurate. Your aim should be to 
attain precision aud clearness,with 
the utmost possible conciseness 
sufficient to make your meaning 
thoroughly understood. Before 
you rise to speak, have the order 
of your subject defiuitely and 
logically arranged in your mind. 
Having thus conceived the scheme 
of your argument, dispose of 
each branch of it in order, not 
wandering from point to point, 
but confining yourself strictly 
to oue head of your argument 
at a time, and finally disposing 
of that before proceeding to the 
next. Do not dwell on minor 
points, or fritter away your speech 
in a number of unconnected re¬ 
marks upon each detail of the 
case. There is in this country 
a large class of practitioners 
whose first object iu dealing with 
a body of evidence is to worm 
their way through it with painful 
minuteness, to bring to the sur¬ 
face each and every discrepancy, 
however insignificant, between the 
statement of one witness aud 
another. To a mind accustomed 
to work iu this way, it in time 
becomes scarcely possible to take 
a broad general view of a case, 
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and present it, either for attack | of the Common Pleas (Letd 


or defence, on its main issues. 
This is as feeble and unsatisfac¬ 
tory a way of handling a case as 
could well he, aud the fact of its 
being so common can only be 
attributed to the circumstance 
that no sort of talent is needed 
to perform such a mere mechani¬ 
cal task. Where contradictions 
in testimony are of such a nature 
as to go to the root of the credibi¬ 
lity of the witnesses, it is of 
course the duty of the advocate 
to expose them ; but that is a very 
different thing from making the 
whole of an argument on the 
facts consist in almost every case 
of a microscopical examination 
of discrepancies in the testimony 
given to them. It was said of 
Lord Mansfield that his statement 
of the facts of a case was worth 
another man’s argument, and the 
saying referred to that talent, 
which he exhibited in all possible 
perfection, *of going lucidly 
through the facts in a connected 
narrative, bringing out point after 
point in logical sequence, and 
revealing the truth from the ne¬ 
cessary dependence of one cir¬ 
cumstance upon auother, aud 
of conduct upon motive. Two 
memorable illustrations of this 
art have recently been afforded 
in the speech.of the late Attorney 
General, and present L. C. J. 


f'Olcridge,) and in the summing 
up of the L. C. J. of England, 
in the Tirhborne trial. In either 
ease, the mere process of un¬ 
ravelling the confused web of 
facts, and tracing the thread ofthe 
narrative continuously through¬ 
out its length, revealed the truth, 
and carried the convictiou of it 
straight to the minds of all but 
(to use Sir A. Coekburn’s words) 
“ fools and fanatics ” whose cre¬ 
dulity and bigotry would not be 
shaken, though one had risen 
from the dead to testify to these 
things. There can be no better 
exercise for the cultivation of 
tltis style than to compose and 
write out speeches and arguments. 
This habit was assiduously prac¬ 
tised by the great orators of autL 
quity, and much of the finish of 
their style is by themselves as¬ 
cribed to their care in this res¬ 
pect. 

Limits of the duties of Advocates, 

“ If the advocate refuses to 
defend, from what he may think 
of the charge, or of the defence, 
he assumes the character of judge; 
nay, he assumes it before the 
hour of judgment; and, in pro¬ 
portion to his rank and repute# 
tion, he puts the heavy influence 
of perhaps a mistaken opinion 
into the scale against the accused. 
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in whose ^favour the benevolent 
principle of English law makes 
all presumptions, and which com¬ 
mands the very judge to be bis 
counsel.” This is unquestion¬ 
ably law, but the limit to it is 
this. A prisoner cau, by our 
law, be convicted only on the evi¬ 
dence, legally admissible, adduced 
against him on his trial, and on 
the proof in this way of the 

charge as laid. It is the duty 
» 

of his counsel to sec that this 
only is done, to test the witnesses 
opposed to him, to see that they 
are deposing to facts within their 
own knowledge, and to urge every 
argument on behalf of his client, 
whereby these facts may fairly 
be displaced or put in a way 
consistent with his innocence. 
But for the counsel to assert a 
conscious falsehood, to direct 
suspicion against an innocent per¬ 
son, or in any way to lend him¬ 
self to a dishonourable mode of 
discrediting an honest witness, 
or of foiling justice, is absolutely 
wrong. In civil cases, still more 
is it the counsel’s duty, so far as 
in him lies, to be the servant of 
justice, and not the champion of 
wrong. If once he is conscious, 
beyond doubt, that he is on the 
side of fraud or oppression, I 
assert it earnestly, that he is 
bound to refuse to continue his 
aid to such a cause. Under any 


circumstances, he cannot be jus¬ 
tified in seeking to gain the vic¬ 
tory for his client by any under¬ 
hand or inequitable* dealing. I 
have known a case sn which a 
pleader in this couutry thus at¬ 
tempted to filch a judgment for 
his client by the artifice of call¬ 
ing his opponent into the witness- 
box, well knowing that a religious 
prejudice was likely to induce 
him to yiold to the unjust claim 
that was being made upon him 
rather than thus violate a princi¬ 
ple of his faith. When that ruse 
failed, the pleader tried another, 
by insisting on having the witness 
sworn on Gauges water and a 
toolsec leaf, hoping that his re¬ 
ligious prejudices might then be 
too strong for his worldly in¬ 
terests. Happily this test was 
refused, and the entire falsity of 
the case attempted to be won by 
such discreditable cunning as this 
was exposed. But is there a man 
here who would approve such 
conduct as that, or maintain that 
it was any part of a counsel's 
duty to lend himself to such 
practices ? I trust there is not 
one. 

Where the advocate is not of 
his own knowledge aware on 
which side of a case the trnth 
lies, he is of course hound to act 
on his instructions, and by ail 
fair and legitimate means to en- 
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deavour to gain his client's cause. 
It may turn out that the merits 
of the case are with the other 
side, but until both sides have 
been heard, it cannot, in the 
great majority of cases, be said 
on which side the truth lies, and 
the advocate for either naturally 
has the side of the case on which 
he is retained represented to him 
in the most favorable light. The 
instances must necessarily be 
rare where a party goes into 
Court with a case plainly false 
on the face of it. If the cir¬ 
cumstances are such as to raise 
a strong presumption of the in¬ 
justice of the case for which the 
advocate is retained, he can, and 
I think ought, to question his 
client upon them, if an oppor¬ 
tunity be given him to do so in 
consultation. If the attempted 
fraud is then avowed, no honour¬ 
able man can consent to act in 
its support. I was myself once 
engaged for a plaintiff in a cause, 
where the case set up by him 
appeared to me to be so doubt¬ 
ful, that I asked for, and obtain¬ 
ed, a consultation with the prin¬ 
cipal. In answer to my questions 
he at first stoutly maintained the 
truth of the facts which he had 
verified in his plaint and written 
statement, but under pressure 
admitted their falsity and the 
justice of my suspicions. I at 


once refused to argue his case, 
and advised him to allow me to 
withdraw it on payment of the 
defendants’ costs. With consi¬ 
derable reluctauce he consented 
to allow ine to do so, and after¬ 
wards thanked me for having 
saved him from the commission 
of the crime he had intended. I 
mention this to show what it is 
in the power of an advocate to 
do in the interests of right, and 
for one opportunity of this kind 
that counsel have, who are rarely 
brought into contact with their 
principals before the case comes 
on, pleaders and attorneys have 
many. 

In the work of the profession 
there is much that is discourag¬ 
ing, hard, uninteresting toil, and 
keen rivalry and conflict. In this 
constant struggle, and contact 
with many of the worst features 
of human nature, there is much 
to blunt the finer feelings, and 
to make a man less careful of the 
dictates of fairness and candour, 
than he would be in matters of 
his own concern. Happily there 
are many whose conduct is a 
daily victory over these debasing 
tendencies. They are mindful 
that they owe a duty to their 
client, but a first duty to truth 
and to justice, in whose Court 
they stand between its ministers 
and its suppliants to direct its 
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decrees in the way of right. In¬ 
spired by this exalted view of 
their high railing, they strive to 
realise the ideal of their profes¬ 
sion, which is honourable only so 
far as it is loyal to this law of its 
practice, which is independent 
only so far ns it fearlessly assists 
in the attainment of right mid 
the redress of wrong, and not as 
it. is with prostituted tongue at the 


service of any one who will pay 
it to do his work, and which is 
honoured in the names of a long 
roll of the world's ‘greatest and 
best, who have won their fame 
and felt their highest pride in 
the calling of an advocate.— Ex¬ 
tracts from a lecture on “ The 
Art of Advocacy ” by Mr. Macrae, 
Harris!er-at-Laia, Calcutta. 
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Pitivy Council. 

Mortg.iRe—Partition—Remedy of Mort¬ 
gagee—Uegulation XIX. of 1814. 

Whcro the owner of an un¬ 
divided share in a joint and un¬ 
divided estate mortgages his un¬ 
divided share, he cannot by so 
doing affect the interests of the 
other shares, and the persons 
who take the security, i. e., the 
mortgagees, take it subject to 
the right of those shares to en¬ 
force a partition, and thereby 
convert what is an undivided 
share of the whole into a defined 
portion held in severalty. 

Where such a partition is ef¬ 
fected under the provisions of 
Regulation XIX. of 1811 before 
the mortgagees have completed 
their title by foreclosure, and 
the consequential decree for pos¬ 
session, the mortgagees of the 
undivided sharo of one co-sharer 
who has no priority of contract 
with the other co-sharers would 
have no recourse against the 
lands allotted to such co-sharers; 
hut must pursue their remedy 
against the lands allotted to the 
mortgagor, and, as against him, 
would have a charge ou the 
whole of such lands—-Privy Coun¬ 
cil, 31st January 1374—Byjuath 
Lali-XXI. W. R. 233. 


Toda Giraa Haks—Immoveable Property 

—Limitation Act XIV. of 1859, S. I. 

Ck 12 and 1C. 

In a suit to establish plaintiff's 
right to a toda giras hak upon 
defendant’s mam village, and to 
recover arrears due in respect of 
that hak, the substantial ques¬ 
tion was whether the suit being 
for the recovery of an “ interest in 
immoveable property” fell with¬ 
in the 12th Clause of the 1st 
Section of Act XIV. of 1859, or 
was to be governed by the 16th 
Clause. Held that the deter¬ 
mination of the question depend¬ 
ed upon the general construction 
to be given to the terms “ im¬ 
moveable property,” and “interest 
in immoveable property n as used 
by the Indian Legislature: and 
that the term “ immoveable pro¬ 
perty ” comprehends all that 
would he real property according 
to English law, and possibly 
more. Held further that what¬ 
ever may have been the origin 
of the hak, it must be assumed 
to he now a right to receive an 
annual payment which has a 
legal foundation and of which the 
enjoyment is hereditary, and that 
the liability to make the pay¬ 
ment is not personal but attaches 
to the inamdar virtute tenurce. 
Held accordingly that the interest 
of the liakdar was an “interest 
! in immoveable property” within 



10 Short Notes the legal companion. 


Civil Rulings* 


the meaning of Act XIV. of 1850, 
and that the suit would he go¬ 
verned by the limitation of 12 
years provided by the Clause 12th 
of Section 1.— Privy Council, 
4th December 1873, Maharana 
Futtohsanji Juswautasanji, XXI. 
W. R., p. 178. 

High Court, N. W. P. 

Decree—Execution--Co-debtors— Purchase 
of decree l>y one of several joint judg¬ 
ment-debtors—Remedy. 

The only course open to one 
of several judgment-debtors, who 
purchases a decree against him¬ 
self and his co-debtors, is to sue 
them in a regular suit for contri¬ 
bution, and to compel them to 
pay him their shares of the 
amouut for which the decree was 
purchased. He cannot issue exe¬ 
cution against his co-debtors, and 
recover from them the whole 
amount of the common debt.— 
(Pearson aud Turnbull, J. J.)— 
4th September 1873, Khoshalec, 
G N. W. P. Rep. 1.—(Vide also 
9, W. II. p. 230, Degumbaree 
Dabea); 'and 2 Legal Companion, 
F. B. Rulings, p.'o.) 

Appeals lie only from decrees and orders, 
not from judgments. 

An appeal lies from the decree, 
and not from the decision of a 
Court of Original Jurisdiction. 


In a suit to recover possession of 
certain lands hy setting aside a 
Zur-i-pcshgi lease of them, the 
decree was for till? dismissal of 
the suit; but in thc'judgment of 
the Court which tried the suit, 
there was a finding against the 
defendant as to certain items of 
the consideration for the lease, 
against which the defendant 
appealed. Held, that the Appel¬ 
late Court should not have en¬ 
tertained the appeal.—Full Bench, 
24th November 1874, Mussamut 
Pan Ivooer, 0, N. W. P. Rep. 19. 

Act I. of 1372, Suction 110—Possession, 

—Allegation of qualified right—Evi¬ 
dence. 

Where a person is alleged to 
be in possession, not as owner of 
the full proprietory right, but as 
a mortgagee, the burden of proof 
of such tpialified ownership lies 
on the party asserting it. Such 
a case falls within the scope of 
section 110, Act I of 1872.— 
(Pearson and Turner J. J.)— 
2nd December 1873, Shcoruttun 
Gir, G N. W. P., Rep. 36. 

Act XXII. of 1672, Jmisdiotion—Fresh 
Suit—Decree—Appellate Court, 

No provision of Act XXII. of 
1872 sets aside decrees passed by 
Appellate Courts before the date 
on which it came into operation, 
or restores decrees of the Court 
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of First Instanco which had been 
annulled by the Appellate Court; 
nor is there any provision which 
debars a plaintiff, whose suit has 
been dismissed on the ground of 
its institution in a Court incom¬ 
petent to receive it, from re¬ 
instituting his suit in a competent 
Court.—(Pearson and Turner, 
J. J.)—1st December 1873, 
Choonee Lall, G, N. W. P., 
Rep. 34. 


Calcutta High Court. 

Arbitration Award—Act VIII. of IS59, 

H. 327. 

A Court was held to. have done 
right in refusing to permit the 
tiling of an award which was not 
complete in itself, and which, as 
a whole, the parties had not 
agreed to.— (Jackson and Aiuslie 
J. J.) 17th December 1873, Raj- 
eooraar Roy Chowdry, XXI. W. It. 

p. 182. 

Arbitration Award—Act VIII. of 1859, 
S. S. 312 and 320. 

As long as the order of a 
Moonsiff quashing an arbitration 
award subsists in full force, the 
award cannot be said to exist as 
a binding award between the 
parties—(Phear and Morris, J. J.) 
lltli February 1874—D. Fitz- 
Patrick—XXI. W. R., 2GI. 


Piivate Arbitration Award—Act VIII. of 
1859, S. S. 325 and 327. 

When a private award between 
parties is filed in a Court, the 
prescribed course is for the C#urt 
to give judgment upon it and 
pass a decree ; not to order exe¬ 
cution before such decree has 
been passed.— (Pbcar and Morris, 
J. J.) The 25th February 1874, 
Saheb Ram Jha, XXI. W. R. 
p. 295. 

Amendment of Plaint—Defect of Parties 
—S. 73 of Act VIII. of 1859. 

In a suit in which plaintiff 
claimed several plots of land, but 
did m>t specify the boundaries 
iu respect of one of them, it was 
held that the proper course was 
for the Court to call upon the 
plaintiff to amend his plaint. 
Where a suit was ready for hear¬ 
ing, the first Court was held to 
have done wrong in dismissing 
it on the technical ground that 
persons having interest in the 
subject-matter had not been 
made parties; it being the duty 
of the Court to take action un¬ 
der Act VIII. of 1859, S. 73.— 
(Jackson and Ainslie, J. J.) — 
Gth January 1874—Jonah Ali 
Mollah, XXI. W. 11., p. 187. 

Res Judicata—Act VIII. of 1859, S. 2. 

The cause of action in a suit 
cannot be said to havo been 
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heard and determined iu a former 
judgment unless it was put in 
issue and directly determined. 
Any finding or observations mere¬ 
ly bearing on such issue, or any 
opinion incidentally expressed, 
cauuot be considered a finding 
upon the issue so as to make 
that judgment a determination 
of the cause of action within the 
meaning of Act VIII. of 1859, 
S. 2.—(Couch, C. J., and Jackson 
J.)—14th January 1874, Shib 
Nath Chatterjea, XXI. W. R. 189. 

Documents- -Secondary Evidauce. 

Where a document is named 
by a plaintiff as the best evidence 
in his favor, he ought not in its 
absence to be allowed to give any 
other evidence until that docu¬ 
ment is accounted for.—(Phear 
and Morris J. J.)—11th Febru¬ 
ary 1874—Astnau Sing—XXI. 
W. R. p. 262. 

Decree—Payment into Court—Dufy of 
J udgo. 

When money is paid into Court 
by a judgment-debtor in satis¬ 
faction of a decree against him 
and in conformity witli the pro- 4 
visions of the Civil Procedure 
Code, the Court is bouud to pay 
it out immediately on the appli¬ 
cation of the judgment-creditor 
and to iuform the judgment- 
debtor, when asked to do so, 
what is the amount remaining 


due from him under the decree.— 
(Phear and Morris, J. J.)— 
lGth February 1874—Luchmun 
Persaud, XXI. W. It. p. 272. 

Suit for Property wrongfully taken in 
execution of decree—Jurisdiction—Act 
XXIII. of 1361, S. II. 

Where a party who has obtain¬ 
ed a decree for land takes posses¬ 
sion by his own act, and not by 
the act of the officer of Court, 
of more land than the decree 
gives him, held that a suit will 
lie to recover back possession of 
any land taken in excess of the 
decree.—C. II. C. (Markby and 
Birch J. J.)—The 19th August 
1873—Mudhun Mohun Singh— 
XII., B. L. 11., p. 201. 

Error in Thakbust Map—Cause of Action. 

Markijy, J. (with him Birch, J.) 
—We think looking to the plaint 
that the suit is not one which 
would lie in the Civil Court. 
The only complaint is that the 
Thakbust map which was made 
in the year I860 is erroneous. 
It is no where alleged that any 
injury has oceured to the plain¬ 
tiff in consequence of that error, 
and therefore we think that there 
is no cause of action disclosed by 
the plaint.—C. H. C., 8th Janu¬ 
ary 1874—Ram Bundlio Chat¬ 
terjea—XXI. W. R. 131. 
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HIGH COURT, N, W. P. 

Tin: 29th Novum dkk 1873. 

Before Mr. Justice Turner. 

The Queen vs. Gikdiiakee Singh. 

Indian Penal Code, Section 807 

—Attempt to commit murder. 

The knowledge that an act i3 likoly to 
cause death does not constitute culpable 
homicide amounting to murder. It must 
bo found that the act was committed with 
the knowledge that it must in all pi viabi¬ 
lity cause death. Where no such know¬ 
ledge or intention was found, the High 
Court annulling the conviction of the pri¬ 
soner under Section H07, found the piisonci 
guilty of attempting voluntarily to cause 
giievuus hurt under Sections 325 and 511, 
Indian l’enal Code. 

Turner, J.—The Judge con¬ 
siders that although there may 
have been no intention to cause 
death, the appellant committed an 
act with the knowledge that his 

act was likelv to occasion death. 

•> 

The knowledge that an act is 
likely to cause death docs not 
constitute culpable homicide 
amounting to murder. Had the 
Judge fouud the act was com¬ 
mitted with the knowledge that 
it must iu all probability cause 
death, he would have been justi¬ 
fied in his view of the evidence 
in bolding that the appellant was 
guilty of an attempt to commit 
murder. Assuming then that in 
the view which the Judge himself 
records of the appellant’s act, 
the conviction under Section 807, 


Indian Penal Code, was ,.^rC 
I have to consider whether the 
evidence warrants a more serious! 
presumption against the appei* 
hint, namely, the presumption 
that his act was done with the 
intention of causiug death, or 
with the intention of causing 
such bodily injury as would bo 
sufficient in the ordinary course of 
nature, or likely to cause death, 
or with the knowledge that his 
act must in all probability cause 
death. I thiuk there is force in 
the argument advanced on behalf 
of the prisoner that had his intent 
been murderous, he might have 
armed himself with a weapon 
more certain of lethal effect even 
than a club. A club may be 
used with such force as to be¬ 
come a lethal weapon j it is also 
a weapon which, used with less 
violence, may cause less injury 
than such as would result iu 
death, and judging of the appel¬ 
lant’s intention and knowledge 
of the character of his act from 
the results of the act, the inference 
may be drawn that he had no 
such intention or knowledge as 
would render him amenable to 
conviction for an attempt at 
murder. 

Nevertheless, I hold the evi¬ 
dence sufficient to establish that 
the appellant has been guilty 
of a very serious offence. He 
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entered the Kotwali and at once 
sought out the city Inspector, 
and forthwith attacked him as 
the Inspector sat unarmed on his 
charpoy. The weapon with which 
he attacked him is described by 
the witnesses in the Magistrate’s 
Court as heavy bamboo lathee or 
stick; it was produced in Court, 
and if the Judge had considered 
the description of it incorrect, 
it must be presumed he would 
have stated so in his judgment. 
Moreover, from the tenor or his 
judgment, it is evident the Judge 
regarded the weapon as such as 
could produce death, and the 
committing officer to whom also 
the weapon was produced, des¬ 
cribes it as a heavy bamboo club. 
Looking at the appellant’s act 
and the nature of the weapon 
with which it was perpetrated, 
I come to the conclusion that he 
intended and attempted at the 
least to inflict grievous hurt. 

Then there is absolutely no 
evidence of any grave and sud¬ 
den provocation. The appellant 
may or , may not have received 
provocation on a former occasion, 
but the whole of the evidence 
goes to show that no such provo¬ 
cation was given at the time. 
Acquitting the appellant of the 
offence of which he has been 
convicted by the Sessions Judge, 
I hold him guilty of attempting 


voluntarily to cause grievous 
hurt, an offence punishable under 

Sections 325 and 511, Indian 

# 

Penal Code, and ]»reduce the 
sentence passed on him by the 
Scssious Judge to rigorous im¬ 
prisonment for three years and 
six months. 

HIGH COURT, N. W. P. 

The 20tii December 1873. 

Before Mr. Justice Pearson. 

Queen, vs. Jogeshur Persaud. 

Penal Code , Secs. 463* & 466— 
Forgery. 

Whore a Register of a public office was 
falsified, i. e„ some leaves of the Register 
were taken and others substituted for them, 
with a view to prevent the discovery of 
frauds already committed and for the pur¬ 
pose of avoiding disgrace and punishment, 
and not for the purpose of hindering the 
Government from recovering the sums frau¬ 
dulently drawn, the conviction of the ac¬ 
cused for forgery was quashed. 

Pearson, J.—The prisoner has 
been convicted of the offence de¬ 
scribed in Section 466, Indian 
Penal Code, on the basis of the 
following facts. Shah Rookn- 
ood-deen, as Deputy Inspector of 

* Penal Code, Sec. 463—Whoever makes 
any false document or part of a document* 
with intent to cause damage or injury to 
the public, or to any person, or to support 
any claim or title, or to cause any person to 
part with property, or to enter into any 
express or implied contract or with iutent 
to commit fraud or that frhud may be com¬ 
mitted, commits forgery. 
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Schools in the District of Goruck- 
pore, on. the 1st November, 1872, 
drew from the Government Rs. 
10 on account of pay due to 
Ashruf Ali, for service rendered 
by him in the capacity of Urdoo 
teacher in the Bansgaon School, 
from 22nd June to 22nd August, 
and Rs. 5-9-0 on account of pay 
due to Kedarnath, for service 
rendered by him in the capacity 
of under-teacher in the Gola 
School from 1st to 19th August, 
1872. It has been discovered 
that neither Ashruf Ali nor Ke¬ 
darnath were really employed in 
the Bansgaon and Gola Schools 
during the periods abovemention- 
ed. The charges made by the 
Deputy Inspector for pay due to 
them were fraudulent, and he has 
accordingly been convicted of the 
offences described in Sections 409 
and 420, Indian Penal Code. 
When he became apprehensive 
that the frauds committed by him 
would be discovered, he instigat¬ 
ed the prisoner Jagesliur Persuad. 
who was employed in the Deputy 
Inspector’s office and had charge 
of the Roznamcha Bahi to falsify 
tli&t Register with a view to pre¬ 
vent the discovery. Some leaves 
of the Register were taken and 
others substituted for them. In 
the leaves thus substituted are 
found some entries which were 
not in the original leaves, and 


which were designed to make it 
appear that Ashruf Ali and Ke¬ 
darnath were really employed in 
the Bansgaon and Gola Schools 
during the periods abovemention- 
ed. 

Among other objections taken 
on the prisoner’s behalf to his 
conviction, one which may con¬ 
veniently be first considered is, 
that the facts which have been 
stated, even if it be assumed that 
they have been rightly found, and 
are established by the evidence, 
are insufficient to prove any such 
intention as under the terms of 
Section 463, Indian Penal Code, 
is an essential constituent of the 
offence of forgery. This objec¬ 
tion was raised in the Session's 
Court, but was disallowed by the 
Judge, who held that u by mak¬ 
ing these alterations an attempt 
was made to prove that Govern¬ 
ment was not entitled to recover 
anything from the Deputy Ins¬ 
pector, and thereby to cause 
wrongful loss to Government. ** 
The learned counsel for the pro¬ 
secution has here contended that 
they were intended “ to support 
a claim." But on behalf of the 
prisoner it was urged in reply 
that the false claim or charge had 
been preferred and allowed, and 
the injury thereby accruing to 
the public had been already caused 
before the date of the alterations 
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made by the prisoner in the Re¬ 
gister, aiul that those alterations 
could not possibly have had any 
effect in supporting the false 
claim or charge or in causing the 
injury resulting from the false 
claim. They certainly did not 
cause the Government to part 
with the money fradulcnlly ob¬ 
tained; and if they could have 
been used for the purpose of 
hindering the Government from 
recovering the sums fraudulently 
drawn, I should still hold that 
there was not any evidence to 
warrant the conclusion that they 
had been made for that purpose, 
aud with that intent. The ob¬ 
vious and natural inference aris¬ 
ing from the circumstances is, 
that they were made with the 
intention and for the purpose of 
avoiding disgrace and punishment 
by concealing the frauds which 
had been already committed, aud 
I see no reason to believe that 
further injury to the public, 
direct or indirect, was designed or 
contemplated. j 

From this point of view the j 
conviction appears to be unsus- | 
tainable, and I need not consider 
it from any other point of view. 

The sentence passed on the 
prisoner is annulled, and his re¬ 
lease is ordered. 


HIGH COURT, N. W. P. 

The 5th February 1874. 

Before Mr. Justice STurncr. 

The Queen vs. Thakur Dass. 

Penal Code, Secs. 499 and 500 
— Defamation. 

To sustain a chargo of defamation it in 
not necessary to provo that the complainant 
actually Buffered diroetly or indirectly from 
the scandalous imputation made on him by 
tlio accused, it is sufficient to show that 
the accused intended or know or had reason 
to believe that tho imputation made by 
him would harm the reputation of tha 
complainant. 

Turner, J.—On the hearing 
of this application it was urged 
that the offence was committed 
out of the local jurisdiction of 
the Magistrate by whom it was 
tried. Section 70 of the Code of 
Criminal Procedure, declares that 
no sentence or order of any Cri¬ 
minal Court shall be liable to 
be set aside merely on the ground 
that the trial ha3 been held in a 
wrong district, unless it is proved 
the accused person was actually 
prejudiced in his defence by such 
error. Assuming that the offence 
was committed out of the local 
jurisdiction, it has uot been 
shown nor suggested that the 
accused was in any way preju¬ 
diced by the error, and as I am 
of opinion, as I shall presently 
show, that there is no other 
ground for disturbing the convic- 
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Convictions under S. 471 of the 
Penal Code and S. 474 cannot 
stand together. 

“ The Judge has convicted the 
prisoner of using certain forged 
documents, and on a second count 
of having the same documents 
in his possession with intent to 
use them. He could not well 
havo used them unless he had 
them in his possession. I am of 
opinion that both convictions can 
not stand together/’—(Turner, J.) 
The Gth December 1873, Nuzur 
All, G, N. W. P. Hep. 39. 

Code of Criminal Procedure — 
S. S. 294, 297, 518— Powers of 
Revision of the High Court. 

An order passed by a Magis¬ 
trate under Section 518 of the 
Code of Criminal Procedure is 
not of the nature of a judicial 
proceeding, and is, therefore, not 
open to revision by the High 
Court under Section 297.—• 
(Spankie, J.)—The 17th Novem¬ 
ber 1873, Mokut Singh, G, N. 
W. P. Rep., 16. 

MADRAS HIGH COURT. 

Act X. of 1872, S. 72 Justice of 
the Peace. 

According to section 72, Act X. 

o 

of 1872, a Justice of the Peace 


has no jurisdiction over a Euro¬ 
pean British subject, unless he 
himself is a European British 
subject.—The 18th December 
1873—9, Madras Jurist, 105. 

S. 9, Act VI. of 1864—& 310, 
Criminal Procedure Code . 

In the Proceedings of the 
High Court, datod 13th Novem¬ 
ber 1871, reported at VI, Madras 
High Court Reports, Appen¬ 
dix XXXVIII, it was held that 
a sentence of whipping could not 
be postponed beyond the term 
specified in section 9 of Act VI. 
of 1864, and that the order 
directing the postponement was 
illegal. That ruliug is still 
applicable to Section 310 of tho 
Criminal Procedure Code.—The 
10th December 1873—9, Madras 
Jurist, 104. 

Discret ion—A j peltate Court — 
Rehearing — Default. 

Section 27S of the Code of 
Criminal Procedure requires the 
Appellate Court to give a reason¬ 
able time for the appearance of 
the appellant or his counsel or 
authorized agent, and if one of 
these appears, to hear him before 
rejecting the appeal. When an 
appeal has been rejected without 
hearing tho appellant’s pleader, 
and it is afterwards proved to the 
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satisfaction of the Appellate 
Court that an adequate excuse 
has been made for the pleader’s 
non-appearance, it is open to the 
Appellate Court to ie-hoar the 
appeal on its merits. Such a 
power should, however, be spar- 
ingly used.—7th November 1873 
—9, Madras Jurist, 58. 


Section 296 oj the Code of Cri¬ 
minal Procedure—Power of 

Session Court. 

In a case a complaint was pre¬ 
ferred before an Assistant Ma¬ 
gistrate against two persons, of 
au offence punishable under Sec¬ 
tion 409 of the Penal Code. The 
Assistant Magistrate held an en¬ 
quiry and discharged the accused 
under Section 215 of the Code 
of Criminal Procedure. Subse¬ 
quently, the Session Court, on a 
pertisal of the proceedings, di¬ 
rected their committal under Sec¬ 
tion 296 of the Code of Criminal 
Procedure. The Madras High 
Court held that Section 296 read 
with tlie definition of “ Session 
Case” in Section 4 narrows the 
power to direct a committal to 
cases which have been investigat¬ 
ed as a preliminary to committal. 
The order to commit was clearly 
bad in law.—5th November 1873, 
9, Madras Jurist, 57. 


CALCUTTA HIGH COURT. 


Penal Code,S. 21 U—Jurisdic- 
t ion — Magistrate. 

A Magistrate has no jurisdic¬ 
tion to convict iu a case in which 
the accused is charged, under 
S. 211 of the Penal Code, with 
having falsely instituted a crimi¬ 
nal charge of the offence of da- 
coity, as under Schedule 4 of the 
Code of Criminal Procedure, 
under the heading Section 211, 
the latter portion of it, it is 
clear that the offence charged is 
triable by the Sessions Court 
alone.—(Kemp and Glover J. J.) 
The 2Gt,h January 1874, Kader 
Buksh, XXI, W. II., Ce. 34. 

Section 70, Act X. of 187 2.—Ju¬ 
risdiction. 

Under S. 70 of the Code of 
Criminal Procedure, no sentence 
or order of a Criminal Court is 
liable to be set aside merely on 
the ground that the investiga¬ 
tion, inquiry, or trial was held 
in a wrong district or sessions 
divisiou, unless it is proved, or 
appears, that the accused persou 
was actually prejudiced in his 
defence.—(Kemp and Ainslie, 
J. J.) The 7th March 1874, 
Girish Chundor Roy, XXI. W, R. 
Ce. 46. 
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Execution of Decree—Kistbundi 
—Extention of the 'period of 
Limitation , even if agreed to, 
invalid. 

A, obtained a decree against 
B, on the 17th September 1853. 
The decree was kept in force by 
sundry proceedings, the last of 
which was taken on the 30th De¬ 
cember 1804. On the 6th Febru¬ 
ary 1865, the parties filed a Kist- 
bundi, whereby they agreed that 
the amount due under the decree 
should be payable by instalments, 
the first instalment to fall due on 
14th July 1865 ; at the same time 
an existing attachment was given 
up. On the 14th July 1868, A 
applied for execution of the decree 
in respect of six instalmemts 
due under the Kistbundi. Held 
(Mitter, J, dissenting), the Court 
cannot recognize any arrange¬ 
ment between the parties enlarg¬ 
ing the period of limitation al¬ 
lowed by law for the execution of 
decrees, or which alters the terms 
of the decree. The filing of the 
Kistbundi and relinquishment of 
the attachment was not a pro¬ 
ceeding to enforce the decree or 
keep it in force. Execution of 
the decree was barred by limit¬ 
ation. Peacock, C. Jin deliver¬ 
ing judgment, said *‘It appears 
to me that a Court of execution 
has no power to alter a decree of 
tho Court which passed it, and 


that parties cannot alter the law 
or a decree of Court by consent. 
A man may bind himself not to 
execute a decree of Court, or he 
may bind himself not to execute 
a decree of Court within a cer¬ 
tain period, but he cannot, by 
binding himself not to execute 
the decree for a certain period, 
add to the time which the law 
allows him to execute it. If a 
man having a cause of action 
against another to recover im¬ 
movable property, or to recover 
money, or to recover damages for 
a trespass upon his land, or for 
an assault, should say to that per¬ 
son “ I will not suo you for 
twenty years/’ he would not ac¬ 
quire a right to sue after the 
period of limitation fixod by law. 
If he binds himself not to sue 
within a stated period, and does 
not intend to give up his right to 
sue at all, he must take care not 
to bind himself beyond the time 
within which the Law of Limita¬ 
tion allows him to sue. So, in 
the case of a decree, if a man 
binds himself not to execute a 
decree, within a certain period, he 
must take care, if he wish to 
execute the decree at all, not to 
bind himself, not to execute the 
decree for a longer period than 
that within which the law would 
allow him to execute it*— 
C. H. C., (Peacock, C. J., and 
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Baylcy, Kemp, Clover and Mitter, 
J. J.,) The 4th September 1869, 
Krisna Kamal Sing, IV. B, L. R, 
(F. 13.) 101. 

Instalment — Kistbundi — Limita¬ 
tion. 

Where a creditor has obtained 
a decree for money payablo by 
instalments, the whole amount to 
become due on failure by the 
debtor to pay one of the instal¬ 
ments, he is, upon failure, enti¬ 
tled, notwithstanding S. 206, Act 
VIII of 1859, to come into Court 
and certify to the Court and 
prove payment of the earlier ins¬ 
talments, to show that execution 
of his decree is not barred.— 
C. H. C., (Peacock, C.J., and Loch, 
Bayley, Kemp, and Macpherson, 
J.J.)—The 13th September 1869. 
Fakir Chaud Bose, IV B. L. It., 
(F. B.) 130. 

Mahomedan Law —Pre-emption 
between Mahomcdan Vendor 
and Co-sharer and Hindu 
purchaser. 

A Hindu purchaser is not bound 
by the Mahomedan law of pre¬ 
emption in favor of a Mahomc¬ 
dan co-partner, although he pur¬ 
chased from one of several Ma- 
horaedan co-parceners, nor is he 
bound by the Mahomedan law 
of pre-emption on the ground of 


vicinage. A right of pre-emption 
in a Mahomedan does not depend 
on any defect of title on the 
part of his Mahoux^lan co-part- 
uer to sell except subject to his 
right of pre-emption, but upon 
a rule of Mahomedau law, which 
is not binding on the Court, uor 
on any purchaser other than a 
Mahomedan.—Q. H. C. (Peacock, 
C. J., and Kemp and Mitter J.J., 
concurring, Norman and Mac¬ 
pherson J. J., disseuting)—The 
13th September 1869, Slieilc 
Kodratullah, IV., B. L. R, (F. B.) 
134. 


Regulation VIII of 1819, S. 13, 
ci. 4-Act viiro/m:>,RC. 

S. G—Act X of 1859. 

An undertenant, who has saved 
the superior tenure from sale by 
depositing the amount of rent 
due, not only has the security of 
the tenure which ho preserves, 
and of which ho can obtaiu pos¬ 
session on application to tho Col¬ 
lector, but lie also has a right to 
recover the amount deposited by 
him as a loan in an ordinary 
suitC. H. C., (Peacock, C. J., 
and Kemp, Macpherson, Mitter 
and Hobhouso J. J.) The 10th 
September 1869, Ambica Dobi, 
IV B. L. R., (F. B.) 77. 
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Suit for Possession—Mesne 
Profits -—Limitation. 

The plaintiff brought a suit 
for possession of laud with mesne 
profits. The suit was dismissed. 
He appealed on the question of 
possession only, and obtained a 
decree for possession without auy 
mention of mesne profits ; and 
afterwards, in execution of the 
decree, he obtained possession of 
the land. Held, the plaintiff 
could afterwards bring his suit 
to recover mesne profits from the 
date of decree for the period of 
six years next before the com¬ 
mencement of the suit, exclusive 
of the period during which the 
plaintiff was in possession. Sec¬ 
tions 2, 7, and 196 of Act VIII. 
of 1859 and section 11 of Act 
XXIII. of 1861 were no bar to 
such suit.—C. II. C. (Peacock, 
C. J., and Kemp, Macpherson, 
Mitter and Hobhouse, J. J.)— 
The 10th September 1869—Pro¬ 
tab Chuuder Barua, IV., B. L. R. 
<F. B.) 113. 

Evidence—Fact of Possession. 

When a witness says that a 
party is in possession, that in 
point of law, is admissible evi¬ 
dence of the fact that such party 
was in possession, although the 
witness has not been cross-ex¬ 
amined and asked how he knew 
it.—C. H. C„ (Peacock, C. J., and 


Bayley, Kemp. Glover aud Mitter 
J. J.)—The 13th September 1869 
Mauisam Dch, IV B. L. R., (F. B.) 
97. 


Auction-purchaser — Suit — Estop¬ 
pel—Section 27 Act X. of 
1859. 

A purchaser at an auction-sale 
sued to have his name registered 
in the Zemindary Serishta in res¬ 
pect of certain lands purchased 
at an auction-sale for arrears of 
rent, but not until after his ap¬ 
plication to the Collector under 
Section 27, Act X. of 1859, had 
been rejected. Both the Lower 
Courts decided that the suit was 
barred by Section 2 Act VIII. of 
1859. Held that the proceeding 
under Sectiou 27 Act X. of 1859, 
held by the Collector, did not 
bar the subsequent suit in the 
Civil Court.—-C. II. C. (Peacock 
C. J., and Loch, Kemp, Macpher¬ 
son and Mitter, J. J.)—The 7th 
September 1869, Cliunder Narain 
Ghosc—XII. W. R., (F- B.) p. 30. 

Joint Hindu Family—Mitakshara 
law — Survivorship—Mortgage 
by a Member of his share of 
Joint Family Property. 

A member of a Hindu family, 
living under the Mitakshara law, 
and having joint family property, 
died entitled to an undivided 
share in such property, leaving 
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two widows, liim surviving. The 
widows were sued in their repre¬ 
sentative capacity in respect of 
debts incurred by him during his 
lifetime on his own account, and 
decrees were obtained agaiust 
them. In execution, an interest 
in certain portions of the joint 
family property, to the extent of 
the share to which the deceased 
was entitled in his lifetime, was 
sold, and the auction-purchasers 
obtained possession of it. Held, 
that the share of the deceased 
did not at his death pass to his 
widows, but that (there being no 
male issue) it passed to the re¬ 
maining members of the family 
by survivorship, and could not 
be rendercd’diable to the debts 
of the deceased in a suit against 
his widows. 

Quoere , whether those who 
take the share by survivorship, 
are liable for the debts of the 
deceased to the extent of his 
share. 

A member of a Joint Hindu 
family has no authority, without 
the consent of his co-sharers, to 
mortgage his undivided share in 
a portion of the joint family pro¬ 
perty, in order to raise money on 
his own account, and not for the 
benefit of the family—C. II. C. 
(Peacock, C. J. and Kemp, L. S. 
Jackson, Macplierson, and Glover 
J. J.) 30th July 1869*—Sadabart 


Prosaud Sahu- -III B. L. R. (F. 

B. ) 31. 

Mortgage—Agreement not to 
alienate. • 

By an agreement reciting that 
A, had executed a bond in favor 
of B, for a certain sum of money, 
A, “ in order to repay the bond- 
money in the terms iu the bond 
contained,” declared that, “ until 
the repayment of the money co¬ 
vered by the bond, he should not, 
from the date of the agreement, 
convey the property, mentioned 
therein to any one, by deed of 
sale, or deed of conditional sale, or 
mokurrurce potta, or deed of mort¬ 
gage, or zureepeshgee ticca potta. 
Should he make all these trans¬ 
actions in respect of the said lands, 
the instrument relating thereto 
shall be deemed invalid and as 
executed in favor of nominal par¬ 
ties for evading payment of the 
money covered by the said lands.” 

Held, (Markby, J., doubting ), 
that the instrument operated as a 
mortgage to A, of the lands com¬ 
prised therein. 

No precise form is required to 
create a mortgage. 

C. H. C. (Couch, C. J., Kemp, 
L. S. Jackson, E. Jackson, and 
Markby.)—The 14th June 1870. 
—Rajkumar Ram Gopal Narain 
Sing.—V., B. L. R., p. 264 
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co-sharers shall bear the burden 
in proportion to their respective 
shares. These shares and the 
amounts to be contributed may 
be ascertained in one suit in the 
ordinary Civil Courts, but not in 
the Small Cause Courts. * * * * 
The obligation arises from what 
in the Civil Law was described 
as a quasi contract. Pothier in 
his Treatise on obligations, Part I, 
Chapter 1, Section 2, says:— 
“ In contracts it is the consent of 
the contracting parties which 
produces the obligation ; in quasi 
contracts, there is not any con¬ 
sent. The law alone, or natural 
equity, produces the obligation. 
They are Called quasi contracts, 
because without being contracts, 
and being in their nature still 
farther from injuries, they pro¬ 
duce obligations in the same 
manner as actual contracts, * * 
* * * It has been usual with 
English critics to identify the 
quasi contracts with implied con¬ 
tracts ; but this is an error, for 
implied contracts are true con¬ 
tracts, which quasi contracts are 
not. In implied contracts acts 
and circumstances are the sym¬ 
bols of the same iugredieuts 
which are symbolised in express 
contracts by words j and whether 
a man employs one set of symbols 
or the other must be a matter of 
indifference, so far as concerns 


the theory of agreement. Bat 
a quasi contract is not a contract 
at all. The commonest sample 
of the class is the relation sub¬ 
sisting between two persons, one 
of whom lias paid money to the 
other through mistake. The law, 
consulting the interests of mo¬ 
rality, imposes an obligation on 
the receiver to refuud, but tlie 
very nature of the transaction 
indicates that it is not a contract, 
in as much as the convention, 
the most essential ingredients of 
contract, is wanting. * * * * 

Care should be taken not to con¬ 
found cases like the present with 
cases in which there is a con¬ 
vention. If a man buys goods; 
and they are delivered to him, 
there is a contract of sale, and an 
implied promise to pay the price, 
though there may be no contract 
in words to do so. So, if a man 
hire at certain wages another 
who serves him uuder the hiring, 
there is an implied contract to 
pay the wages. If one man bor-* 
rows money from another, there 
is a contract of loan, and an 
implied promise to repay the 
money lent. If one man pays 
money for the use of another at 
his request, there is, in the ab¬ 
sence of circumstances showipg 
that the money was advanced as 
a gift, an implied promise for 
repayment by the person on 
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whose account the money is paid. 
We have thought it right in or¬ 
der to prevent misconception to 
point out the distinction between 
cases in which there is and those 
in which there is not a conven¬ 
tion. 

Case (2.)—A suit was brought 
against 23 defendants, of whom 
the present plaintiff was one, for 
having wrongfully constructed a 
bandel and caught fish within the 
limits of a jnikar belonging to 
the plaintiff in that suit. A 
decree was given against them 
all jointly for the sum of 
Us. 204-8, and the plaintiff's 
property having been attached in 
execution of that decree, be paid 
the whole amount. He then 
sued all the other defendants for 
contribution in the Small Cause 
Court deducting his own share, 
namely Rs. 8-14-6, being a 
^rd share. On a reference to the 
Calcutta High Court, the case 
was decided by a Full Bench in 
consequence of conflicting deci¬ 
sions as to whether a suit for 
contribution can be maintained 
in a Small Cause Court. Pea¬ 
cock, C. J. in delivering judg¬ 
ment said, “ for the reasons 
given this day in our judgment 
in the case of Ram Bux Chit- 
tanjeaf vs. Modhusoodun Pal 

* VII. W. R. 377, Ratnbux Chittangoe. 

+ The Preceding Case No. 1. 


Chowdhry and others, we are of 
opinion that there was no implied 
contract for contribution, and 
most certainly that tjiere was no 
joint contract on the part of the 
22 defendants. Consequently, 
the Small Cause Court had no 
jurisdiction, and the Judge w r as 
right in dismissing the case."* 
But a contrary decision has 
been recorded in a Full Bench 
case at Madras.f Scotland C. J. 
said, “This casc raises substantial- 
}y the question whether one of se¬ 
veral debtors against whom a 
decree for rent had been obtained 
can sue bis co-debtors for con¬ 
tribution in a Court of Small 
Causes. The claim is founded 
upon the defendant's obligation 
as a co-contractor to pay a pro¬ 
portionate part of the joint debt 
which the plaintiff had been com¬ 
pelled to discharge, and whether 
that is an obligation f on con¬ 
tract’ within Soctiou C of the 
Act Governing Courts of Small 
Causes in the Mofussil (No. XI 
of 18G5) is the point to be con¬ 
sidered. 

“ There can be no doubt, I ap¬ 
prehend, that the language of 
the section ‘claims for money 
duo on contract/ was intended 
to have the meaning which ac- 

* VII. W. II. p. 884, Sree puty Hoy. 

1' fi Mad. Jur. 404, 5 Mad. 200, Goviiida, 
Muneya Tereyau, 
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cording to English law it would 
properly bear, and is consequent¬ 
ly not restricted to obligations 
created by express assenL to the 
terms of an agreement, but in¬ 
clude tlio class of obligations 
which by the law rest on con¬ 
tracts implied from the circum¬ 
stances in which the parties 
stood at the time the obligation 
arose. The jurisdiction in the 
present case thou depends upon 
whether the obligation of the 
defendants is one of this nature. 
Now I consider that the English 
decisions have unquestionably 
established that when a person 
does or undertakes to do anything 
which is a benefit to another or 
burthensome to himself on the 
request of that other, or which 
the latter was under a legal duty 
to do arising out of a relation 
formed by contract, the law pre¬ 
sumes that the parties promised 
to porform what was just and 
reasonable with respect to tho 
thing done, aud so creates an 
implied contract which is treated 
as the basis of the obligation to 
perform what is just and reason¬ 
able. 

Further, I do not feel that any 
serious objection is presented by 
the difference between tho liabi¬ 
lity to contribution imposed by 
the Common Law Courts and by 
the Courts of Equity in England. 


Equity and good conscience is the 
rule to be administered by the 
Courts iu the Mofussil, and what¬ 
ever under it is the limit of the 
obligation which joint-debtors 
incur, it scorns to me that an 
implied contract may be raised 
to the same extent on the general 
ground just expressed. 

“ Tho liability to contribution 
on au implied contract does ad¬ 
mit of a number of suits on the 
separate liabilities of the co¬ 
debtors, but a similar course of 
proceeding might bo taken in a 
case of liability upon tho equi¬ 
table obligation only, for I appre¬ 
hend that the obligation is several 
as well as joint. Besides, a con¬ 
sideration of the possible incon¬ 
venience of several suits in some 
cases should not, it appears, to 
me, have weight in construing 
the section. Express contracts 
makiug several debtors separately 
liable would be open to a similar 
observation, and the Civil Pro¬ 
cedure Code provides a mode of 
preventing any injustice being 
occasioned by soveral suits. 

“ There are, I am aware, wises 
iu which tho doctrine of obliga¬ 
tions arising out of implied con¬ 
tract has been .applied more wide¬ 
ly. Those for instance in which, 
it has been decided that there is 
an implied contract to return 
money paid through mistake;— 
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that a party is at liberty to waive 
a tort and recover in respect of 
the wrongful act on the implied 
contract of the wrong-doer, and 
that an implied contract between 
judgment-debtors, existed, al¬ 
though the acts and circumstances 
giving rise to the liability ad¬ 
judged precluded the presump¬ 
tion of promise or request. But 
in such cases it does appear to 
me that the obligations can be 
said to rest on implied contracts 
only by a pure fiction, and I think 
they must be considered to be 
simply obligations arising out of 
the general principles of justice 
and positively imposed : obliga¬ 
tions merely quasi ex contractu. 
The intervention of a judgment 
can be no ground for the impli¬ 
cation of a liability ex contractu 
when the acts of the parties from 
which the liability springs, do 
not present any ground for such 
an implication. At present, there¬ 
fore, my opinion is, that it would 
be a strained construction to bold 
that claims in cases of this nature 


were claims ‘ on contract’ within 
the meaning of the section. 

“For these reasons I am of 
opinion, that the .Obligation to 
contribute in the present case 
rests on an implied contiaet ac¬ 
cording to the tenor of the Eng¬ 
lish decisions, and is therefore 
one to which the section is ap¬ 
plicable. Consequently that the 
suit is cognizable by the Court 
of Small Causes.’* 

A suit to recover money alleged 
to have been paid in respect of 
the plaintiff’s share of rent on 
account of his co-tenant was held 
to be a suit for contribution and 
as such not cognizable by the 
Small Cause Court, 15 W. 11., 52. 
But if a man request another 
to pay money for him there is 
an implied contract to pay the 
amount and the suit is cogniza¬ 
ble, 7 W. It. 386. So is a suit 
by a co-sharer to recover from 
another co-sharer money recover¬ 
ed by him upon a decree alleged 
to be a joint property. 12 W. R. 
372. 
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CAUSES NOT ACTIONABLE. 


On grounds of public policy . 

‘Thereis an implied assent on the 
part of every member of society, 
that his own individual welfare 
shall, in cases of necessity, yield to 
that of the community; and that 
his property, liberty, and life shall, 
under certain circumstances, be 
placed in jeopardy or even sacrificed 
for the public good. “ There are,” 
says Butter > J., “ many cases in 
which individuals sustain an injury 
for which the law gives no action ; 
as, where private houses are pulled 
down, or bulwarks raised on private 
property, for the preservation and 
defence of the kingdom against the 
king’s enemies.” Commentators 
on the civil law, indeed, have said, 
that, in such eases, those who suffer 
have a right to resort to the public 
for satisfaction; but no one ever 
thought that * * * common law 

gave an action against the indivi¬ 
dual who pulled down the house or 
raised the bulwark. On the same 
principle, viz., that a man may jus¬ 
tify committing a private injury 
for the public good, the pulling 
down of a bouse when necessary, 
in order to arrest the progress of a 
fire, is permitted by the law. 

‘ Likewise, in less stringent emer¬ 
gencies, the maxim is, that a private 
mischief shall be endured, rather 
than a public inconvenience; and, 
therefore, if a highway be out of 
repair and impassable, a passenger 
may lawfully go over the adjoining 


land, since it is for the public good 
that there should be, at all times, 
free passage along thoroughfares 
for subjects of the realm. And in 
American Courts it has been held, 
that if a traveller in a highway by 
unexpected and unforeseen occur¬ 
rences, such as a sudden flood or 
heavy drifts of snow, is so obstruct¬ 
ed that lie cannot reach his desti¬ 
nation without passing over the 
adjacent lands, ho is privileged so 
to do. “ To Hold a party guilty of a 
trespass for passing over another’s 
land, under the pressure of such a 
necessity, would be pushing indivi¬ 
dual rights of property to an un- 
rcasonabe extent, and giving them 
a protection beyond that which 
finds a sanction in the rules of 
law. The temporary and unavoid¬ 
able use of private property under 
the circumstauces supposed must 
be regarded as one of those inci¬ 
dental burdens to which all property 
in a civilised community is subject” 
“ Highways” says Lord Mansfield , 
C. J, in Taylor, V., Whitehead , 
“arc for the public service, and if the 
usual track is impassable, it is for 
the general good that people should 
be entitled to pass in another line.” 

* As a general rule, the law charges 
no man with default where the act 
done is compulsory, and not volun¬ 
tary, and where there is not a eon- 
sent and election on his part; and, 
therefore, if either there be an im¬ 
possibility for a man to do other¬ 
wise, or so great a perturbation of 
the judgment and reason as in pre- 
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sumption of law man's nature can¬ 
not overcome, such necessity carries 
a privilege in itself. 

* Where two persons, being ship¬ 
wrecked, have got on the same 
plank, but, finding it not able to 
save them both, one of them thrusts 
the other from it, and he is drowned; 
this homicide is excusable through 
unavoidable necessity, and upon the 
great universal principle of self- 
preservation, which prompts every 
man to save his own life in prefer¬ 
ence to that of another, where one 
of them must inevitably perish. So, 
if a ferryman overload his boat 
with merchandise, a passenger may, 
in case of necessity, throw overboard 
the goods to save his own life, and 
the lives of his fellow passengers.' 
—Broom’s Legal Maxims, 4 th Ed., 
1 — 11 . 

Contracts, Agreements , or Cove¬ 
nants which are against Public Po¬ 
licy, are not enforceable. 

* Whercaparly isnOt a free agent, 
and is not able to protect himself, 
a Court of Equity will protect him. 
Hence Equity will relieve against 
acts, done under duress, or under 
the influence of extreme terror or 
of threats. And it watches with 
great jealousy all contracts made 
by a person while under imprison¬ 
ment; and if there is the slightest 
ground to suspect oppression or 
imposition, it will set the contract 
aside. And in like manner, cir¬ 
cumstances of extreme necessity 
and distress may so entirely over¬ 
power free ageilcy, as to justify the 


Court in setting aside a contract on 
account of some oppression or frau¬ 
dulent advantage attendant on it. 

* An officer in the|irmy or navy 
or other officer of the Government 
cannot assign his future accruing 
pay or other remuneration connect¬ 
ed with the right to future services 
from him; because it is contrary 
to the honor, dignity, and interest 
of the state, that its servants should 
be in danger of being reduced to 
poverty, by anticipating those re¬ 
sources which were intended to place 
them in a suitable condition of res¬ 
pectability, comfort and efficiency. 

‘ An agreement that a person ap¬ 
pointed to a public office shall pay to 
the person appointing him the sur¬ 
plus of his fees beyond a certain an¬ 
nual amount, is contrary to public 
policy, and void; because he is con¬ 
sidered to require his fees to support 
him in performing the duties of 
his office. And this applies to a 
person appointed by a corporation, 
where he is not their officer, though 
the individual members gray not 
appropriate any part to themselves. 

* Equity will not uphold assign¬ 
ments which involve champerty, 
or maintenance, or buying of pre¬ 
tended titles. 

‘Marriage brokage contracts, 
which are agreements whereby a 
party engages to give to another a 
remuneration if he will negotiate a 
marriage for him, are void, as tend¬ 
ing to introduce matches which 
are ill-advised and not based on 
mutual affection, and therefore 
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against public policy. And they 
are so utterly void, that they are 
deemed incapable of confirmation; 
and money paid under them may 
be recovered back again in a Court 
of Equity, whether the marriage is 
an equal or an unequal one. 

1 The same rules are applied to 
bonds and other agreements entered 
into as a reward for using influence 
over another, to induce him to 
make a will for the benefit of the 
obligor; for such contracts en¬ 
courage a spirit of artifice and 
scheming, most prejudicial to the 
moral tone of those in whom it 
exists; and they tend to deceive 
and injure others. 

‘ On a similar ground, secret con¬ 
tracts made with parents, or guar¬ 
dians, or other persons standing in a 
peculiar relation to another, where¬ 
by on a treaty of marriage, they 
are to receive a remuneration for 
promoting the marriage or giving 
their consent to it, arc held void. 

‘ On the other hand, a contract is 
void, if it is expressly in restraint 
of marriage generally, or if it is so 
restricted that it is probable that 
it may virtually operate iu restraint 
of marriage generally; as, that a 
woman shall not marry a man who 
has not an estate of 500/. a year, 
or shall not marry till fifty years 
of age, or shall not marry any 
person residing in the same town, 
or any person who is a clergyman, 
a physician, or a lawyer, or any 
person except of a particular trade 
or occupation. 


‘ So, contracts in general restraint 
of trade are void, as tending to 
discourage industry, enterprise, and 
just competition. But a person 
may be restrained from carrying on 
trade in or within a certain distance 
from a particular place, or with 
particular persons, or for a reason¬ 
able limited time. 

‘ Some contracts for the partial 
restraint of trade are upheld, be¬ 
cause they are advantageous not 
only to the individual in favor of 
whom the restraint is inserted, but 
to the public also, who, instead of 
being thereby injured, derive ad¬ 
vantage iu the unstrained choice 
of able assistants which such a 
stipulation gives to the employer, 
and in the security it affords that 
the master will not withhold from 
his assistant's instruction in the 
secrets of his trade and the com¬ 
munication of his own skill and 
experience, from any fear of after¬ 
wards having a rival in the same 
business. And hence a stipulation 
on the part of an assistant to a 
London dentist not to practise in 
London, will bo enforced. But 
whatever restraint is larger than 
the necessary protection of the 
person with whom the contract is 
made, is unreasonable and void, as 
being injurious to the interest of 
the public, on the ground of public 
policy. And therefore a contract 
by an assistant to a London den¬ 
tist not to practise in any of the 
places in England or Scotland 
where the employer might have 
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been practising 1 before the expira¬ 
tion of the service, is void. But a 
covenant, on the sale of the busi¬ 
ness of a horse-hair manufacturer 
at a given place, not to carry on 
the same business within 200 miles 
of that place, : geod. 

‘ Agreements for the suppression 
of criminal prosecutions are void, 
as tending to weaken the beneficial 
preventive influence of the law, by 
diminishing the certainty of pun¬ 
ishment. 

‘ Simoniacal contracts are void, 
as contrary to public policy. 
Simony is the corrupt presentation 
of any one to an ecclesiastical 
benefice, for money, gift, or reward. 

‘ Where contracts are intended 
to carry into effect an immoral 
purpose (as iu the case of a house 
let for a brothel,) even though that 
purpose do not appear ou the face 
of the instrument, the courts will 
not enforce any of the stipulations 
therein comprised. 

f Considerations which are against 
the principles of justice, the doc¬ 
trines of morality, or the rules, 
provisions, or policy of the law, 
are utterly void; it being a rule of 
both law and equity that ex turpi 
contractu actio non oritur. Hence, 
a deed executed in consideration of 
a future cohabitation between 
persons who are incapable of con¬ 
tracting legal marriage, is invalid. 
And a bond given to a woman as 
the price of prostitution is void in 
law. But where a bond is given 
for securing an annuity or a sum 


of money for the support and 
maintenance of the person seduced, 
and not with any view to future 
cohabitation, a court <Jf equity will 
not set it aside, ever? though sho 
was a common prostitute/— Smith’s 
Compendium of the Law of Meal 
and Personal Property, 4 th Ed., 
Vol II.', pp. 829, 85G—72. 

Miscellaneous Ruling«. 

The male members of a family 
cannot sue for the injury or insult 
which they have sustained indirect¬ 
ly in consequence of ill-treatment of 
certain female members of the fami¬ 
ly , if there was any remedy by suit 
for such grievance or "dishonor, it 
was open to the women themselves. 
—1, Agra Rep., A. C., 264, Oodai. 

Any person is entitled to estab¬ 
lish a market ou his own land, and 
the owner of a neighbouring mar¬ 
ket, has no right of suit for the loss 

which mnv ensue from the estab- 
*/ 

lisbmenfc of the new market.—0, 
N. TV. P., High Court Hep , p, 104, 
Kadernauth. 

Where an Overseer in the Public 
Works Department, who is pro¬ 
hibited by the rules of his office 
from entering into any trade or 
contracts with that Department, 
enters into an agreement of part¬ 
nership for carrying on business 
under contract with the Depart¬ 
ment, such agreement is a fraud 
upon the public, and is therefore one 
which a Court of justice ought to 
treat as an absolute nullity.—11, 
TV, R, } p, 441, Sharoda Prosaud Hoy. 
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A suit founded on an admission 
of fraud, and seeking protection 
from the consequences of that 
fraud, cannot be maintained. 
“ The Courts of justice are designed 
for the protection of honest suitors, 
and the enforcement of just claims. 
They are not available as machi¬ 
nery to aid in the carrying out of 
schemes of fraud. It is right that 
parties should know, in making 
secret arrangements in regard to 
their property for fraudulent pur¬ 
poses, such as defeating their 
creditors, that they are entering on 
a dangerous course, and that they 
must not expect the assistance of 
the Courts to extricate them from 
the difficulties in which their own 
improbity has placed them.”—6, 
W. R.,p. 287, /Uoksooiulnj Gooptoo. 

A party should not expect re¬ 
dress from a Court of equity, justice 
aud good conscience, when he avows 
before such Court that, granting 
all his intentions to be fraudulent, 
he has a perfect right to seek to 
render inoperative a contract into 
which he willingly entered.—11, 
IV. R., 313, Kumolanath Sen. 

In a suit by the plaintiff, the 
adopted son of the defendant, for 
maintenance, on tho ground that 
the defendant had driven him 
away and refused to maintain him, 
the defence was that the defen. 
dant had renounced the plaintiff 
iu consequence of his" having 
mixed in low society, and having 
given up his studies. Held, that 
according to tho Hindu or Jain 


law, a father is not bound to main¬ 
tain a grown-up son.— IV., B. L. 
R., App., 23, Prcmchand Peparah. 

When a purchaser of land lies 
by for five years, allowing another 
person to occupy the laud, and 
afterwards to sell it, he is estopped 
by his own conduct from after- 
wards claiming the land from a 
loud fide purchaser without notice. 
—1, lad. Jar., N. S., 206, Mohesh 
Chundcr Chatterjee. 

Plaintiff’s who in a former case 
have allowed property attached as 
theirs by their creditors to be 
claimed and taken by the defen¬ 
dants, arc estopped in a subsequent 
suit from making a contrary aver- 
ment.— IV. /{., 18G4,/». 58, Erskitie 
and Co. 

No suit for possession will lie 
against zemindar or any one bold¬ 
ing a title under the zemindar; 
until the plaintiff has been recog¬ 
nized by the zemindar as tenant, 
or has been registered as such in the 
zemindar's sherista.—7, IV.R.,p. 
158, MooktaJcesi Dossee. 

A suit for arrears of rent cannot 
be maintained in respect of rent- 
free land until the land has been 
assessed and the rent rate deter¬ 
mined.—4, Agra Rep. } R. A., 2, 
Noor AU. 

One lakherajdar cannot maintain 
a suit for the resumption of a plot 
of alleged lakheraj land within bis 
lakheraj mehal, and force the defen¬ 
dant to prove his title.—7, W. JR., 
303, Kaim Khan. 

If a person does not oppose the 
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making of a road until its comple¬ 
tion, be is not entitled to have it 
closed.—1, W. R. t 288, lladha Nath 
Banerjee. 

A suit cannot be maintained to 
compel the defendants, barbers, to 
pare the nails of the plaintiffs, al¬ 
though the plaintiffs would lose 
caste by the loss of the service in¬ 
dicated at the hands of the defen¬ 
dants.—1, IV. R. } p. 352, Rajkisto 
Majee. 

A suit for specific performance 
to sell land will not lie if the plain¬ 
tiff neglects to enforce his rights 
for a long time (in this case three 
years) after his rights under the 
contract for sale accrued. If he 
has any claim at all, it would be for 
damages against the person break¬ 
ing the contract for loss sustained 
by the non-fulfilment thereof.—8, 
W. R.) p- 280, Pureeag Singh. 

No man, actiug with good faith, 
and believing that be has a ground 
for doing so, should be held liable 
because, upon his application, a 
Magistrate makes an order which, 
it afterwards turns out, ought not 
to have been made. Thus, where 
certain inhabitants of a village 
which was flooded applied to the 
Magistrate to open a bund and let 
out the water, and the Magistrate 
without jurisdiction made an order 
that the bund should be cut, and 
the bund was cut by Police officers. 
Held that the applicants were not 
liable for damages.—8, IK R.,p. 

112, Pureeag Singh. 

A party is not liable to damages 


in respect of an attachment made 
under a warrant issued by a Court. 
—7, tV. R.,p. 355, Rajbullub Gope. 

Every man who considers that a 
criminal offence ha£been commit¬ 
ted against him has a right to 
make a complaint before the Police 
or before the Magistrate, and it is 
not because he fails in proving the 
charge made by him that he is 
liable to an action for damages for 
defamation. In making such a 
complaint, the presumption is that 
he is pursuing the remedy given 
him by the law properly and in a 
legal manner, and he docs not 
wrong and is not liable to suits 
except for making such a charge 
falsely and maliciously, and when 
there is not any reasonable or pro¬ 
bable cause for making it.—fi, 
W. R., p, 282, Brojonath Hog. 

Witnesses giving evidence judi¬ 
cially cannot be sued iu a Civil 
Court for damages, though they 
certainly are liable to be punished 
in a Criminal Court for any false 
and malicious statement that they 
may make prejudicial to the 
character or life or liberty of any 
person.—5, W. R. } p, 134, Mugnee 
Ram Chowdry, 

In a suit for damages caused to 
the plaintiff’s land by the bursting 
of the defendant's bund, Held that 
the plaintiff was not entitled to 
damages, if the bund was made iu 
a lawful manner, and if the breach 
was owing to no fault of the defen¬ 
dant.—2, W\ R., p. 43, Gooroo 
Chum Mullick. 
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A party ig not entitled to re¬ 
cover any damages against the de¬ 
fendants who had been witnesses 
in a criminal charge against him, 
his proper remedy against those 
parties, if any, being to obtain leave 
°f the Magistrate to proceed 
against them for perjury.—11, W. 
11., p, 42, Bishonalh liukshit. 

Plaintiff had obtained a decree 
to resume and assess certain land 
before held rent-free by defendant. 
There was considerable delay in 
assessing the rent during subse¬ 
quent litigation. Plaintiff, having 
failed in a suit to obtain rent from 
the date of resumption, now sues 
in the Civil Court for the same 
thing in the shape of damages. It 
seems to us that, as defendant had 
a right to possession of the land 
subject to liability to assessment of 
rent, he was no trespasser, and a 
suit for damages will not lie.—4, 
W. R., p. 69, Brojo Nath Dult. 

In a suit for compensation on ac¬ 
count ©f damages done to plaintiff's 
reputation by defendant having, on 
the occasion of a theft in his house, 
given information to the police 
against plaintiff, who was acquitted 
by the Criminal Court— held that, 
as the accusation was made in good 
faith— i. e., with good and reason¬ 
able cause (defendant having, in 
common with other villagers, sus¬ 
pected plaintiff, and having, on be¬ 
ing asked by the Police, given them 
formal information),—it was not 
made with any malicious purpose. 
—12, W. B. } 402, Button Sircar. 


In a suit to obtain damages for 
defamation contained in a letter 
written and sent by defendant to 
plaintiff, where the only damage 
alleged was the injury to plaintiff's 
feeliugs,— Held, that such injury 
was not in itself a ground for 
giving damages in a civil action. 
Held, also, that as the letter was 
received and read by the plaintiff 
alone, there was no injury save 
that which the plaintiff privately 
received from his feelings being 
hurt by the receipt of the letter.— 
10, W. It., 184, Komul Chunjer 
Bose. 

If A having reasonable grounds 
for believing that B has stolen his 
property, prosecute him for theft, 
he performs a public duty and the 
acquittal of B is no ground for re¬ 
covering damages in a civil suit 
against A.—6, W. R., 245, Mohen - 
dro Nath Dult. 

If a plaintiff comes into .Court 
with a monstrously exaggerated 
statement of injury sustained, a 
statement disproved by evidenco 
and by the circumstances of the 
case, he is only rightly served if 
the Court dismisses his claim in 
toto. —8, IF. R., p. 476, Thakoor 
Luleet Narain Deo. 

Damages cannot be claimed for 
mere abuse, or threatening language, 
without proof of any damage.—12, 
W. B., p. 3G9, Phoolbasee Koer. 

Though the law under the ordi* 
nary rules would not assist parties 
who have colluded to evade its 
provisions in restoring them to 
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their original status, yet relief may 
be granted, if' public policy is pro¬ 
moted by so doing.—L, Agra Rep. 
A. C., 71, Ram Persaud. 

A defendaut may plead the joint 
fraud of himself and the plaintiff 
as a bar to an action upon a con¬ 
tract which the plaintiff seeks to 
enforce by suit .—%, Mad. Rep,, 2d9, 
A Seshaiga. 

No suit shall be brought to set 
aside an award under the Land 
Acquisition Act, 1870.— Section 58, 
Act X. of 18 70. 

^Vhen properly is sold by public 
auction at a sale in execution of a 
decree, and the neighbour or part¬ 
ner has the same opportunity to 
bid for the property as other par¬ 
ties present in Court, a suit for 
the right of pre-emption does not 
lie.—/., B. L. R., A. C., 105. 

A had a right of way over B’b 
land. lie allowed B to erect a 
bouse on the pathway and enjoy it 
for 7 years. He then brought a 
suit to have the pathway re-opened 
by pulling down B’s house. Held, 
A must be taken to have acquiesced 
in the interruption of his right of 
way, and his claim was such that a 
Court of equity and good conscience 
would not enforce.—1, B. L. R., 
A. C., 213— Benemadhub Boss. 

A, the holder of a service tenure 
subject to a quit rent to the zemin¬ 
dar, died, leaving his rent for thelast 
three years unpaid. J&, his son, suc¬ 
ceeded him i n the tenure. Held, that 
the zemindar could not sue B as A’s 


successor in the tenure for A’s ar¬ 
rears of rent. Jackson, J., in deli¬ 
vering judgment, observed “ If the 
landlord negleeted^to realize the 
rent from the foriner incumbent 
year by year, and should seek to 
recover the arrears of several years 
at once from the new jaghirdar, he 
will necessarily he deprived cf 
the frauds which will enable him 
to perform the service, and to sup¬ 
port himself as originally contem¬ 
plated. It appears to us, therefore, 
that the suit against the jaghirdar, 
on account of arrears, unpaid by 
the predecessor, ought to fail. 
Plaintiff, it should be observed, has 
not sued the defendant, as the legal 
representative of the late jaghirdar, 
so as to make him liable to satisfy the 
arrears out of any assets other than 
the tenure which may have come to 
the defendant, hut sues him sim¬ 
ply as jaghirdar.”— Rajah Nilmani 
Singh, 1., B, L. R., A. C.,p. 105. 

A sued B to enforce registration 
of a pottah, on the allegation that 
the ltegistrar had refused registra¬ 
tion, on the ground that B denied 
before him the execution of the deed. 
Reid, that under Act XX. of 1866, 
a suit would not lie. A should 
have proceeded under section 83 of 
the Act.— Tulsi Sahee, //., B. L. 
R., A. C. t 105. 

When a sou dies in his father’s 
life-time leaving no estate what¬ 
ever, his widow has no such rights 
to maintenance as can be enforced 
at law .—Khetramoni Dost, II., B. 
L, R. y A, C., 15. 
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Circular Order No. 13. 

Dated Calcutta, the 12 th May , 1874. 


Questions having been raised in connection with the Court 
Cut Fees’ Rules, published in the Calcutta Gazette 
English Department, of the 25th February 1874, the Court are 
Clvll ‘ pleased to direct the issue of the following ins¬ 

tructions in explanation of the effect of the Rules :— 


I.—Rules under Clause 1, Section 20, Act VII. of 1870, de¬ 
claring the fees chargeable for serving and executing pro¬ 
cesses in the Civil Courts. 


(1.) The summons and subpoena to defendants ( or respon* 
dents) and witnesses, on the issue of which a fee is provided by 
Article 1, Parts II., and III., are those contemplated by Sections 48, 
345 and 149 of the Code of Civil Procedure. They may in either 
case, therefore, by law contain the names of more than one defendant 
or witness, and the rules do not at present authorize the imposition 
of a separate fee on the respective copies prescribed by law to be 
served on the several persons named therein. If such fee be found 
necessary, the rule will be reponsidered. 

(2.) This explanation does not apply to warrants to bring 
parties or witnesses before the Court, not being execution processes. 
In such cases a separate warrant will be issued against each person 
to bo arrested, and a separate fee under Article, Parts II and III, 
as for an “ order not elsewhere specified in the Table of Foes/’ is 
to be charged for every such process. 

(3.) Tho processes, provided for in Article, 5, Parts II and 
III, are exclusively processes directed against a defendant after 
judgment and in course of execution of a decree. 

(4.) Article 2, Parts II and III, which prescribes the fees 
leviable in respect of commission and of the remuneration of the 
Commissioner, does not affect tho rules laid down in Circular Order 
No. 10, dated 31st May, 1873, except in so far as the rulos direct 
the charge of a fee on every commission. Clause a applies to all 
commissions. Clause h only applies to the cases in which an officer 
of the Court specially appointed and paid by Government is em¬ 
ployed. The charge for the services of such an officer is properly 
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a Court fee payable to Government, which is therefore to be paid 
in stamps ; and to such fees alone the rules apply. But when the 
Commissioner is a person not receiving pay from Government in 
respect of his employment as a Commissioner, the rul^s of remu¬ 
neration prescribed by Circular Order No. 10, above referred to, 
apply, and the Commissioner will be paid in cash. 

(5.) If <ho services of peons are required to serve any process 
which an Ameeu or Commissioner is authorized to issue, a fee will 
be charged under the appropriate heading in the rules. The em¬ 
ployment of peons as personal attendants 011 the Commissioner 
tvas not contemplated and is not authorized. 

(6.) The amount of fee, when an officer is deputed to put a 
party in possession under a decree, is to be determined, according 
to circumstances, either under Article 1, or Article 2, at the discre¬ 
tion of the Court. If the delivery of possession is merely a formal 
act and a peon can be employed, the fee as for an order would be 
charged under Article 1 ; but if the transaction is more complicated 
(as involving enquiry or the making of an inventory, or the like), 
a commission to a superior officer would more properly issue and a 
fee would he chargeable accordingly. 

(7.) In the event of an excess deposit for a commission, or 
of a compromise rcuderiug it unnecessary to execute the commission 
at all, the parties will be entitled to a refund in cash of the excess, 
or, as the case may be, of the whole of the fees deposited under 
Clause b, but not of the fee under clause a in any case. The Ac¬ 
countant-General will issue separate instructions .as to the form of 
voucher that will be necessary to obtain such refunds. 

(8.) Article 3, Parts II. and III., prescribes the fee leviable 
on every .process of attachment of property by notice or proclama¬ 
tion. One fee only is chargeable under this article for each process 
irrespective of the number of items of properly therein contained. 
Where copies have to be issued, no separate charge can be made 
tinder the rules as they stand. 

(9.) The rules laid dotvu in the note to Article 4, Parts II. 
and III., must be followed. Refunds, where properly claimable 
under this note, will be made in such mode as may hereafter be 
settled in communication with the Accountant-General. 
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(10.) As there are no stamps of less denomination that one 
afcna, fractions of an anna are to be abandoned under the rules. 


(11.) The heading of the rules shows that they have no appli¬ 
cation to Revenue Officers acting otherwise than in a judicial capa- 
city, or, in other words, than when they act as Revenue Courts. 

(12.) The following Circulars Orders are hereby declared can¬ 
celled or modified:—Circular Order No. 31, dated 
25th September 18G7, is cancelled, except para¬ 
graph 5 which will contiuue in force and for 
convenience of reference is reproduced in the 
margin. Circular Order No. 20, dated 25th 
June 1872, is wholly cancelled, as it is super¬ 
seded by Rule III. of the new rules. Para¬ 
graph 2 of the Circular Order No. 10, dated 
81st May 1873, is in so far affected by the 
rules that a fee is now to be charged under Clause a, Article 2, Parts 
II. and III., upon every Commission. Circular Order No. 17, dated 
2nd August 1873, is superseded by Rule III., so far as refers to 
the affixing of stamps to the process. In cases where application 
is made for the issue of process beyond the jurisdiction of the Court, 
the application will bear the proper stamp, and an endorsement 
will be made on the process to the effect that the proper stamps 
Irave been affixed to the application. Circular Order No. 19, dated 
6th August 1873, is superseded by Article 6, Parts II. and III. of 
the rules, and is wholly cancelled. 


In addition to [other] 
fees, the aettfal charge 
which must be incur, 
rod if it ia necessary to 
employ boats or cioss- 
ferries is tp be levied 
from and paid by tbe 
person at whoso ins- 
tauce the process is 
issued, before issue of 
tlio process to tho peon 
who carries the pro¬ 
cess* 


II.—Rules uoder Clause 2, Section 20 of the Court Fees' Act, 
declaring the fees chargeable in the Courts of Magis¬ 
trates. 

(13.) Rule I., Clauses 1 and 2, prescribes the fees leviable 
upon warrants of arrest and summonses. The process is one 
Whether one or more persons be named therein and whether such 
persons reside in one place or not, but an additional fee of 4 annas 
is chargeable in respect of every person exceeding one named in 
a warrant, and an additional fee of 4 annas is chargeable in respect 
of every additional person, not being the second person of more 
than two residing in the same village, named in a summons. 
Thus, if the summons include one person residing in village A, 
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and a second person residing in village B, the additional fee is 
chargeable in respect of such second person. 

(14.) Magistrates may follow the principle of Rule III. of 
the rules under Clause 1, Section 20, for the Civil Courts, *in realiz¬ 
ing Court foes in Criminal Courts. 

(15.) The charge for boat hire, when it has to be incurred, 
is not a Court fee realizable by stamps. There is nothing in the 
rules to introduce a change in the existing practice, and the charge 
must be borne as heretofore by Government. 

III. —Rules under Clause 3, Section 20, Act VII. of 1870, for 

the remuneration of persons employed in the service of 
processes. 

(16.) The intervals and rate of increment which govern the 
increase of salaries of the establishment to which the officer belongs 

O 

are applicable under these rules and will take effect from the date 
of their promulgation, except when the application of this order 
will reduce the pay of present duly qualified peons. 

(17.) The establishment of peons of a Subordinate Judge’s 
Court when the Subordinate Judge is also Judge of the Court of 
Small Causes is to be kept distinct from the Small Cause Court 
'establishment. 

IV. —Rules under Section 22, Act VII. of 1870, for calculating 

the number of peons to be employed by Civil Courts and 
Magistrates. 

(18.) Clause 2, Section 20 of the rules clearly indicates that 
only processes in cases of offences, other than offences for which 
police officers may arrest without warrant, are to be served by peons 
employed upder the Court Fees’ Act. 

By order of the High Court, 

(Sd.) II. J. S r COTTON, 

>■' t* , 

Officiating Registrar. 
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The plaintiff, therefore, can 
seek his remedy, as already ob¬ 
served, by applying for a parti¬ 
tion, in which partition a proper 
compensation will be made to 
him for any lands which the de¬ 
fendant may have improved from 
his own resources.”—C. H. C. 
(Kemp and Glover J. J.)—The 
25th April 1872—Gokool Kishen 
Sen—XVIII. W. R. p. 12. 

Suit for Demolition of a Wall, 

Where two parties were joint 
owners of land, and one of them 
erected a wall upon the land, 
without obtaining the consent of 
his Co-sharer ,—Held that the 
Court would not interfere to order 
the demolition of the wall when 
there was no evidence to show 
that injury had been done to the 
co-tenant of the building by its 
erection—Lalla BiswambhurLall, 
3 B. L. R. App. 67. 

Partition—Privacy of another's 
family. 

In partition, each shareholder 
may retain, as a part of his share, 
all those lands he may have sepa¬ 
rately held . upon which he may 
have erpfrfed buildings or planted 
fruit ifrees, or at his own expense 
dug a tank, or which in course 
of his separate possession he may 
have substantially improved. But 
those who by this mode of divi¬ 


sion may be found to hold more 
than would belong rightly to thier 
legal shares, shall make up the 
difference to those who thus hold 
less, from their shares in other 
lands held jointly, or by paying 
compensation in money, or by 
giving over other lands or agree¬ 
ing to pay rents for their thus 
larger shares. 

Co-partners may, on partition, 
be allowed to retain possession 
each of such joint lands as they 
may have taken separate posses¬ 
sion of with the express or im¬ 
plied consent of all or at least 
of a majority of the co-partners. 

With reference to the circums¬ 
tances of domestic life in India, 
no one has a right to build an 
upper story, so as to intrude on 
the privacy of the females of 
another’s family.—C. II. C. (Bay- 
ley and Pundit J. J.)—The 14th 
April 1866, Srecnath Dutt, 
V. W. R. 208. 

Deeds and Contracts invalid on 
the ground of constructive Fraud 
practised by persons standing 
in a Confidential Relation to 
the Parties sought to be bound 
by such deeds or contracts. 

Where a reasonable confidence 
is reposed in another person, ox 
a peculiar influence is possessed 
by him, in consequence of stand¬ 
ing in a confidential relation, or 
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where a person, by being em¬ 
ployed or concerned in the affairs 
of another, has acquired a know¬ 
ledge of his property, and he 
makes use of that confldence or 
that influence or that knowledge 
to obtain an advantage to him¬ 
self at the expense of the party 
confiding in him or under his 
influence or in whose affairs he 
is concerned, he will not be per¬ 
mitted to retain any such ad¬ 
vantage, however unimpeachable 
the transaction would otherwise 
have been. 

Thus, 

1. Contracts and conveyances 
whereby benefits are secured by 
children to their parents, or to 
persons who stand in loco paren- 
twm, or by young persons to 
their relations who had an in¬ 
fluence over them, if not entered 
into with scrupulous good faith, 
and reasonable under the cir¬ 
cumstances, will be set aside, 
unless third persons have acquired 
an interest under them. And 
when a child, recently after at¬ 
taining majority, makes over pro¬ 
perty to the father, without con¬ 
sideration, or for an inadequate 
consideration, equity will require 
the father to bo able to show 
that the child was really a free 
agent, and had adequate and in¬ 
dependent advice. And if an 
estate held in trust for a father 


for life, the remainder to his son 
in fee, is sold by the father and 
son immediately on the sou 
coming of age, aurl the whole 
purchase money is* paid to the 
father, there, if the assistance of 
the Court is required by the pur¬ 
chaser to complete the transac¬ 
tion, its straightforwardness must 
be proved. 

2. During the existence of 
guardianship, the relative situa¬ 
tion of the parties occasions a 
general inability to deal with 
each other. And courts of equity 
will not permit transactions be¬ 
tween guardians and wards to 
stand, even when they have oc¬ 
curred after the minority has 
ceased, if the intermediate period 
is short; especially if all the 
duties attached to the office have 
not ceased, or if the estate still 
remains in some sort under the 
control of the guardian •, unless 
the circumstances demonstrate 
the fullest deliberation on the 
part of the ward, and the most 
absolute good faith on the part 
of the guardian. But when the 
guardianship has entirely ceased, 
and a full and fair settlement of 
all transactions growing out of 
it has been made, and a sufficient 
time has intervened to allow the 
ward to feel completely indepen¬ 
dent of the guardian; there is 
then no objection even to a boun- 
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ty being conferred upon tlie 
latter. 

3. The same principles are 
applied to persons standing in 
the relation of quasi-guardians 
or confidential advisers or minis¬ 
ters of religion, and to every 
case where influence is acquired 
and abused, where confidence is 
reposed and betrayed. 

4. A solicitor is not incapable 
of contracting with his client; 
but, as the relation must give rise 
to great confidence in the solici¬ 
tor, or to very strong influence 
over the client, the relation must 
be dissolved before the contract, 
or the whole onus of proviug the 
fairness and propriety of the 
transaction will be thrown on the 
solicitor, or he must show that 
the client had sufficient advice 
and assistance to relieve him from 
the pressure arising from the 
relation of solicitor and client, 
and that he has taken no advan¬ 
tage of his professional position, 
but that he has done as much 
to protect the client's interest as 
he would have done in the case of 
the client dealing with a stranger. 
And a solicitor who is au agent 

M 

for a sale cannot become the pur¬ 
chaser without full explanation 
to the parties interested of all the 
circumstances of the sale and of 
the value of the property; be¬ 
cause his duty and his interest are 


in conflict. And if a solicitor 
can show that he is entitled to 
purchase, yet if, instead of open¬ 
ly purchasing, he purchases iu 
the name of a trustee or agent, 
without disclosiug the fact, no 
such purchase can stand. And 
in the case of a solicitor taking 
a security or a purchase from his 
client, it is incumbent on the soli¬ 
citor to prove the advance of the 
money to the client by some 
other evideuce than the Deed of 
Security or Purchase. As a gene¬ 
ral rule, a solicitor shall not 
accept a gift, or, in any way 
whatever, in respect of the sub¬ 
ject of any transaction between 
him and his client, make a gain 
to himself at the expense of his 
client, beyond the amount of the 
just and fair professional remu¬ 
neration to which he is entitled. 
On the above principle, an agree¬ 
ment on the part of a client to 
allow a solicitor a commission of 
so much per cent, on a fund in 
Court, as a remuneration for re¬ 
covering the fund or employing 
another solicitor to recover it, is 
void, as contrary to the policy of 
the law. And an agreement by 
a client to allow his solicitor 
interest on his Bill of Cost?, can¬ 
not be maintained—at all events, 
not unless the solicitor informed 
the client that the law allowed 
no such charge, or the client 
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acquiesced after the termination 
of the relation, and after proper 
advice upon the subject. But a 
deed executed by a client in 
favor of his solicitor, if voidable, 
may be confirmed by the will of 
the client. 

An agreement between a soli- 
tor and client, that a gross sum 
shall be paid for costs for business 
already done, is valid. But an 
agreement to pay a gross sum for 
business hereafter to be done is 
void. And if a solicitor takes a 
gross sum for his services, with¬ 
out an account, he should pre¬ 
serve evidence of the fairness of 
the agreement, and that the 
client had good advice, or had 
full opportunity and capacity to 
judge for himself. 

5. Similar rules apply to the 
case of a medical adviser and his 
patient. 

6. An agent will not be per¬ 
mitted to reap any advantage by 
becoming secret vendor or pur¬ 
chaser of property which he is 
authorised to buy or sell for his 
principal. So that if an agent 
sells his own property to his prin¬ 
cipal as the property of another, 
without disclosing the fact, or if 
an agent purchases the goods of 
his principal in another name, 
however fair the transaction may 
be, the principal may either re¬ 
pudiate it, or may claim any 


profit made by the agent, because 
an agent will not be allowed to 
place himself in a situation which 
under ordinary jircumatances 
would tempt a man to do that 
which is not the best for his prin¬ 
cipal. And if an agent employed 
to jpurchase for another purchases 
for himself, he will be considered 
as the trustee of his employer, 
at the option of the latter. And 
in all transactions directly and 
openly entered into between prin¬ 
cipal and agent, the utmost good 
faith is required; so that the 
agent must not conceal any facts 
within his knowledge which 
might influence the judgment of 
his principal as to price or value. 

7. A trustee is not allowed to 
partake of the bounty of the 
party for whom he acts, except 
under circumstances which would 
make the same valid if it were 
a case of guardianship. 

Trustees, mortgagees, and exe¬ 
cutors, with powers of sale, can¬ 
not buy the trust estate from 
themselves, or in other words 
they cannot sell it to themselves; 
for although they may vest the 
estate by conveyance in them¬ 
selves as purchasers, or in a no-, 
minal purchaser as a trustee for 
them, yet equity would not allow 
such a purchase to stand, unless 
it should prove beneficial to the 
cestuisque trust. And if a pur- 
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CALCUTTA,HIGH COURT. | 
The 24^ January,, 1874 
fvhh Bench. 

Tile Hon’bU Sir Richard Couch, 
Kt, Chief Justice* and &e Hon'ble 
F, B. K&Jtip, Louis 8; Jeokean, F. A. 
Glover,ftcd ^fudges., 

Lukhbb Ka#t Doss Chowdhry 
(Plaintiff) Appellant, . ' 

5j& „, ■ 

SutfonfoofiSt TuaiAU and others 
(Defendants) Respondents. 

Suit for Rent under a Kubooleut — 
Kubooleut disproved. 

Where » landlord sues a ryot for arrears 
of rent alleged to be due under a kubooleut, 
and the Court finds that suoh kubooleut has 
not been executed by the ryot, but it appears, 
notwithstanding, that the ryot oooupied the 
land under the aefetadar, the landlord's right 
to have a further trial of the question whe* 
ther any rent, and how muoh, is due, will 
depend upon the claim stated in the plaint. 
If that claim is in the alternative and the 
ryot thus has notice that on failure to prove 
the kubooleat the landlord will claim rent 
for the occupation of the land, the landlord 
ie entitled to have that issue tried. But if a 
claim for rent on account of suoh occupancy 
is hot (o' the plaint, the landlord is not so 
eatittsd. 

It is in the discretion of the Court to amend 
tbs piefat or the issues, and where the omis- 
Mon' har’beea from inadvertence or mistake, 
itrjSonid gdtertkllyhe propor tp do so. 

Thi* ease vets referred to the Full 
,'.-MM-'O* My W?8 by 


xx; **- 

, ■> tnChfhS ,'rr— 

necessity, of referring this chsfc for ■ 
the judgjneut of the Full Bench, >; 


question which reqtrirw^ ip 
fettled by an authoritative 
is whether a landlord )£aving,«fod; 
iyyot for'eere«fil;Cf|»tej^a^^ 
be due under a 

Court haring found thabf^i^i^? 
font bad not.been 
ryot, but it appearing*., 
standing, that the ryot oCCBpiWt thfl 
land under the zenuocfojy whether 
the landlord i* enticed' 
further trial of the' question whs&her 
any rent, and 

such laud. It hair, fosts 
in such circumstances) th* Iwidiipifd 
is entitled to re|»v«r .tb|« reiit which 
appears to be due to hifo ^betwisS 
than under the hubooleu^t id w&rdtnP 
cases, one in Sutherfend^ Bepojto 
for 1864, 

another in X, Weekly RjpjWr, * 
page 81; another in 
Reporter, page 28$, and in a still 
more recent case, in which a rim^ar . 
opinion appears to havebeeaeap^d*. 
ed, although the case » aotyetrO- 
ported, by tbe present Chief Justice 
in Special Appeal No* 948 01,1872, 
decided on the 14th May 1 8 ?&* 
On the other hand, webey® & 

ed rulings in ManfoalFs Rfipprtfi, 
pages 560, 47, 5$$, S7 and 2$,' and 
in XII > WeeklyP*8® 

"-Vie judgmSW^^ &** h 

was deliver 

g. Couch, 

dhg. sued a 
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alleged to be due under a kubooleut, 
and the Court having found that 
such kubooleut bad not been ex¬ 
ecuted by the ryot, but it appear¬ 
ing, notwithstanding, that the ryot 
occupied the land under the zemin¬ 
dar, the landlord is entitled to have 
a further trial of the question 
whether any rent, and how much, 
is due on accouut of the ryot’s 
occupation of such land.” 

Whether the landlord is entitled 
to this or not, depends in our 
opiuion upon the claim which is 
stated in the plaint. If the claim 
is in the alternative, and thus the 
ryot has notice that the landlord, 
if he fails to prove the execution of 
the kubooleut, will claim rent for 
the occupation of the land, we 
think an issue ought to be framed 
to try whether any rent and how 
much is due on accouut of the 
occupation, and that the landlord 
is entitled to have that issue tried. 
If any rent is due, the landlord 
ought to bo allowed to recover it. 
It is not forfeited by his making a 
a fake claim upon a kubooleut, and 
he should not be made to bring 
two suits when the questions 
between him and the ryot can be 
determined in one. 

But where a claim for rent on 
account of the occupation of the 
land is not made in the plaint, we 
think the landlord is not entitled 
to have the question tried whether 
any, and how much, rent is due. 
“The determinations in a cause 
should be founded upon a case 


either to he found in the pleadings, 
or involved in, or consistent with, 
the case thereby made.”—Eshan 
Chunder Singh, v. Sbama Churn 
Bhutto, XI., Mqpre’s I. A., 20.*' 
“ The state of facts and the equities 
and ground of relief originally 
alleged and pleaded by the plaintiff 
are not to he departed from.”— lb., 
24. 

It is in the discretion of the 
Court to amend the plaiut or the 
issues, and to allow it to be tried. 
And where the omission to make 
the claim in the plaint appears to 
have been from inadvertence or by 
mistake, it would be proper to do 
so. “ If, by inadvertence, or other 
cause, the recorded issues do not 
enable the Court to try the whole 
case on the merits, an opportunity 
should be afforded by amendment, 
and, if need be, by adjournment, 
for the decision of the real points 
in dispute.”—Hunooman Persaud 
Pandey, v. Mussammut Babooee 
Munraj Koomvuree, VI., Moore’s 
I. A., 411. 

But where there is reason for 
thinking that the omission was 
deliberate, it would generally not 
he proper. 

The landlord may then be justly 
left to bring a fresh suit, and to loose 
any part of the rent the suit for 
which would be barred by the law 
of limitation. This appears to be 
the opinion of the High Court at 
Bombay, IX., B. H. C. Reports, 1. 
When a Court of first instance, in the 
m£1 vTb^Kc^57. 
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exercise of its discretion, allows tbe 
question to be tried, the reason for 
doing so should be distinctly stated. 
An arbitrary exercise of the power 
might be a ground of appeal. In 
the suit in which this reference has 
been made, the landlord was clearly 
not entitled to have the question 
tried. An issue raising it had, in¬ 
deed, been framed by the first Court, 
but tbe issue whether the eo-sharer 
ought to have been made a defen¬ 
dant was decided in favour of the 
landlord on the ground that his suit 
was based on the kubooleut. The 
two claims could not be properly 
joined in the suit, as upon the second 
claim other persons ought to have 
been made defendants. 

We wish also to remark that 
where as in Special Appeal No. 
915 of 1872,* the defendant admits 
a sum to be duo for rent, the Court 
may rightly in our opinion give a 
decree for it, irrespective of the 
claim made in the plaint. This is 
all that was decided in that case. 
It was there said by tbe pleader for 
the appellant, in a general way, 
that there were decisions in Mar¬ 
shall’s Reports against this being 
done, but the references to them 
were not given, and it now appears 
that none of the decisions go so far 
as this. 

We think in this appeal the 
question put to us should be 
answered in the negative, and the 
appeal should be dismissed with 
costs. 


CALCUTTA HIGH COURT. 

The IWk February, 1874. 

The Honourable J. B. Phear and 
G. G. Morris, Judges, 

G. H. Gbant ( Plaintiff) Appellant, 
vs. 

ByjnathTewaree ( Defendant) Res¬ 
pondent. 

A n clent Doc u meats — Proof. 

It is uot because a document bears a very 
important looking seal ami on the face of it 
purports to l c more than oU years old, that 
therefore it is not necessary to prove it 
while the party to he affected by it does not 
admit it. Iu the case of a document of that 
soit, it is juiit as much incumbent upon tho 
person who relies upon it to prove jt os if it 
were a document appearing to have bceu ex. 
eculed ouly the day before the trial. 

Fit ear, J.—The learned pleader 
who appears on behalf of the res¬ 
pondent has felt himself obliged to 
admit very fairly that the Subor¬ 
dinate Judge has treated certain 
documents as if they were evidence 
between the parties; and he is un¬ 
able to contend that these docu¬ 
ments were properly proved, namely, 
the sunnud and a certain uumber 
of farkhuttecs. But ho has urged 
upon us that these have not mate¬ 
rially influenced the judgment of the 
Lower Appellate Court in regard to 
his estimate of the plaintiff’s case. 

We are unable, however, to take 
this view. It seems to us tha/t if 
the Subordinate Judge was right 
in treating the sunnud as evidence ' 
between the parties, i. e, t as if it had 
in truth been proved, and so was fit 
to be taken as evidence between 


* 20, W. R., Of. 
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the parties, it must have had 
important weight given to it in 
this case. It is almost impossible 
to suppose that the Subordinate 
Judge was not influenced in his 
view of the plaintiff's ease by the 
belief which he undoubtedly held 
that this sunnud was evidence be¬ 
tween the parties. It appears, 
however, that this sunnud was in no 
respect proved and was not admitted 
by the plaintiff. The Judge re¬ 
marks that inasmuch as it is 110 
years old, the defendant could not 
he expected to prove it. But we 
need hardly say that this remark 
must have been made under consi¬ 
derable misapprehension. It is not 
because a document bears a very 
important looking seal and on the 
lace of it purports to be more tbau 
30 years old, that therefore it is not 
necessary to prove it while the party 
to be affected by it does not admit 
it. In the case of a document of 
that sort, it is just as much incum¬ 
bent upon the person who relies 
upon it to prove it as if it were a 
document appearing to have been 
executed only the day before the 
trial. The only difference between 
the two cases is this, namely, that 
the nature of proof is different in 
them. In order to prove the au¬ 
thenticity of this sunnud, the defen¬ 
dant ought at least to have adduc¬ 
ed such evidence of the custody of 
the document and of payment of 
rent according to its terms, or of 
other acts done in accordance with 
it, m he was able to bring, If his 


case be a true one, he must have 
evidence in his power of that kind, 
lie brought none of it. And con¬ 
sequently the piecq of paper deco¬ 
rated with seal which he calls a 

i 

sunnud of the Rajah so many years 
old, must remain, as far as this 
trial is concerned, simply a piece of 
paper without being available as 
evidence on his behalf. 

So again with regard to the far- 
khuttees, the defendant cannot ask 
to have them looked at and treated 
as evidence against the plaintiff 
unless he proves them to be authen¬ 
tic receipts binding upon the plain¬ 
tiff. That is, he must give such 
evidence as will satisfy the Court 
that they are receipts given on be¬ 
half of the plaintiff' by some one 
able to bind him. There is no 
such evidence on the record with 
regard to a considerable number of 
1 he link hut tees, and therefore these 
ought not to have been treated as 
evidence. 

We repeat, it seems to us, that 
the Subordinate Judge was influ¬ 
enced in his view of the plaintiff’s 
case by ibis evidence. And as we 
think that he ought not to have 
treated these materials as evidence, 
and ought not to have allowed 
them to influence his mind, the 
decision of the Lower Appellate 
Court must be reversed and the 
case remanded for re-trial. And 
we think it right to direct that 
upon remand the case be transfer¬ 
red to the Court of the Judge for 
re •trial. 
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The appeal will be re-tried in its 
entirety by the Judge. 

Costs must abide the event. 

CALCUTTA HIGH COURT. 

The 6th February, 1874. 

The Ilon'ble J. B. Phear and G. G. 

Morris, Judges. 

Kiiudeeuun Lall (Judgment- 
debtor) Appellant, 
versus 

Ciiijtterdiia ree Lall ( Decree- 
holder) Respondent . 

Mode of Service of Summons—Act 
VIII. of 1850, See. 55, 

Under section f>5 of Act VIII. of 3S59, 
there is no proper Her vice unless it he the fact 
that the defendant w actually dwelling in tho 
house upon which the summons is fixed and 
cannot after diligent search he found, in other 
words, is keeping out of tho way to avoid 
service. 

A judgment-debtor, applying to set aside 
an cx parte decree, should ho callul upon to 
give his evidence or to make out a primi 
facie case. 

Pirn ak, J.—We think that there 
has been no trial of the matter of 
the judgment-debtor's application 
in this ease. The Judge savs:— 
“ After recording evidence touching 
the service of the not ice, I am sa¬ 
tisfied that the matter was proper¬ 
ly conducted, and that the appli¬ 
cant's non-appearance was entirely 
his own fault, and that the delay 
gained thereby was purposely 
about to postpone the payment of a 
just debt. The service of the sum. 
xnons being proved to my satisfac* 


tion, I decline to set aside my judg¬ 
ment of the above date.” 

But the depositions of only two 
witnesses are to be found upou the 
record, namely, Bunwaree Lall and 
Bullee Dhanook. And certainly 
the testimony of these witnesses 
not only does not afford evidence 
of service, but goes a long way to 
show that there was not effectual 
service. 

We need hardly remark that in 
all cases service of summons upou 
a defendant should, if possible, bo 
personal. There is a specific en¬ 
actment in the Civil Procedure 
Code to that effect. Then Section 
55 Act VIII. of 1859 says that 
“ when the defendant cannot be 
found, and there is no agent em¬ 
powered to accept the service, nor 
any other person on whom the ser¬ 
vice can be made, the serving offi¬ 
cer shall fix the copy of the sum¬ 
mons oil the outer door of the 
house in which tho defendant is 
dwelling; and, if he is not dwell¬ 
ing in the place mentioned in the 
summons, the serving officer shall 
return the summons.” 

Under that Section there is no 
proper service unless it be the fact 
that the defendant is actually dwell¬ 
ing in the house upon which the 
summons is fixed and cannot after 
diligent search be found; in other 
words, is keeping out of the way 
to avoid service. 

Now Bunwaree Lall and the 
other witness do not even pretend 
to say that they were present at 
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the time when the notice was fixed 
ou the dwelling-house of the de¬ 
fendant, They were not in a posi¬ 
tion to say whether any attempts 
were made to find him or not. Nor 
does either of them say that to his 
knowledge the defendant was dwell¬ 
ing in that house at that time and 
on that very day. 

The account of the defendant is 
that he was not dwelling there at 
that time ; that he was elsewhere 
upon duty. Therefore the cardi¬ 
nal point to be determined in this 
case is, whether or not the defen¬ 
dant was actually dwelling in the 
house at the time when the sum¬ 
mons was fixed upon it. 

There is another point to be de¬ 
termined,—whether or not, if he 
was dwelling there, he could be 
found by reasonable efforts made 
for that purpose. 

Neither of these witnesses speak 
to either the one or the other of 
these points. In fact they speak 
but second-hand altogether: they 
only say that subsequently to the 
notice being fixed they saw it hang¬ 
ing on the house. The peon who 
was charged with the duty of elfect- 
iug the service and the man who 
went with the peon to point out 
the house, and who therefore was 
possessed with the knowledge or 
ought to have been possessed with 
the requisite knowledge as to 
whether it was the house in which 
the defendant was then dwelling, 
are neither of them examined. 
Further thau this, there is 


enough in the evidence of one of 
the witnesses to suggest at any rate 
the probability that the defendant 
was elsewhere at the time. 

On the whole, thi| evidence, as 
we have already said, falls very far 
short indeed of proving service ; it 
rather indicates that there was no 
proper service of summons. 

On the other hand, it was incum¬ 
bent upon the judgment-debtor in 
an application of this kind to make 
out his own case. He has not been 
examined ; and if we thought that 
this omission was attributable to 
his own fault, i. e , that he inten¬ 
tionally withheld himself from be¬ 
ing examined, we should be able, 
even on this record, to decide this 
ease finally. But it appears to us 
from the judgment of the Lower 
Court that the petitioner was not 
in fact called upon to give his evi¬ 
dence or to make out a prima facie 
case. The Court seems to have 
been satisfied with his petition, 
and upon that ground alone pro¬ 
ceeded to inquire into the merits of 
the case of the other side. This 
we think is wrong. In truth there 
has been no proper trial of the 
matter brought before the Court 
upon tho application of the judg¬ 
ment-debtor, and therefore the de¬ 
cision of the Judge must be revers¬ 
ed and the case remanded for re- 
hearing. 

The costs will abide the event. 
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CALCUTTA HIGH COURT. 

' The 28 rd February, 1874. 
Full Bench. 

The Ilon’ble Sir Richard Couch, 
Kt. } Chief Justice, and the Hon'ble 
L. S. Jackson, J. B. Phear, W. Ains- 
lie, and G. G. Morris, Judges. 

Beharee LALLMuLLicand another 
{Defendants,) Appellants, 

versus 

Inder Monee Chowdraw ( Plain - 
tiff) Respondent. 

Sudras — Ceremonies in adoption. 

Amongst Sudras in Bengal no ceremonies 
are necessary to make a valid adoption, in 
addition to the giving and taking of tho 
child iu adoption. 

This case was referred to the Full 
Bench on the 2 7th November 
1873 by Couch, C. and L. S. 
Jackson and J. B. Fhear, J.J ., 
with the following remarks 

Couch, C. J.—We think that the 
following question of law arises in 
the ease, viz., whether amongst 
Sudras in Bengal, in addition to 
the giving and taking of the child 
in adoption, any, and if any, what 
ceremonies are necessary to make 
a valid adoption j and if any cere¬ 
monies are necessary, at what time 
they must be performed. We 
think the decision on this question 
in the IV. Bengal Law Reports, 
162,* should be considered by a 
Full Bench, and therefore we refer 
it for decision by a Full Bench. 
The further hearing of the case will 

MVW. R. Civil, 168. 
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be adjourned till the answer to the 
question is returned. 

The judgment of the Full Bench 
was delivered as follows by — 

Couch, C. J.—The question re¬ 
ferred to us for decision is “ whe. 
ther amongst Sudras in Bengal, in 
addition to the giviug and taking 
of the child in adoption, any, and 
if auv, what ceremonies are neces- 
sary to make a valid adoption; 
and if any ceremonies are necessary, 
at what time they must be perform¬ 
ed." We arc not asked to decide 
whether, according to the received 
law in Bengal, proof of the perform¬ 
ance of the datta homam is essen¬ 
tial to establish a valid adoption in 
a Brahmin lamily. It has been 
held by tbe High Court at Madras 
iu V., Singamma, v. Vinjamuri 
Venkatacharhe, IV., Madras High 
Court Reports, 165, not to be es¬ 
sential ■, but a Division Court of 
this Court held in the case in IV. 
Bengal Law Reports that it was. 

The Madras decision was not no¬ 
ticed either in the argument or the 
judgment. It not being necessary 
to decide this question in the ap¬ 
peal in which this reference is made, 
we do not propose to do so, and 
shall only consider what is the law 
of Bengal in the case of Sudras, 

We refer first to the Dattaka- 
Mimansa. In Section 1 the author 
treats of by whom adoption may be 
made. Having stated in Verse 15 
and the following verses when a 
woman may adopt, he says in 
Verse 24 ;— u It must not be argu- 
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ed tbat since under a text of Cau- 
naka the employment of a priest is 
according to the approved doctrine 
the homo, may be completed by his 
intervention; for although that were 
completed, still would the adoption 
(by the woman) be imperfect, since 
she is not competent to perform 
the prayers requisite for the same/' 
And in Verse 25 the prayers are 
specified. This is an assertion that 
notwithstanding the incompetoncy 
of a womau to perform the requisite 
prayers, there may be a complete 
adoption by lior, and that this is 
not by reason of the intervention 
of a priest. The Sudras being also 
incompetent to perform the prayers 
specified, the author notices their 
case ; and in verse 26 savs :—" Nor 
docs thus the want of power of 
Sudras follow, for theit- ability (to 
adopt) is obtained from an indica¬ 
tion (of law) conclusive to tbat 
effect in this passage: Of Sudras 
from amongst those of the Sudra 
class/ By this Vnchespati is re¬ 
futed, who says :—‘Sudras are in¬ 
competent to affiliate a son, from 
their incapacity to perform the sa¬ 
crament of the homo, and prayers 
prescribed for adoption/ ” The 
text of Cannaka thus referred to is 
given in Section 2, Verse 74. 
When the author says Vachespati 
is refuted, he plainly affirms that 
the incapacity of Sudras to perform 
the homa and the prescribed pray¬ 
ers does not make them incompe¬ 
tent to adopt. He then in Verse 
27 states in what manner the com¬ 


petency is produced. It treats of 
adoption by woman atid con¬ 
cludes :—“Therefore since by this 
passage (of woman* and Sudras 
without prayers) a dispensation with 
re-pect to prayers is established, 
the adoption (of the woman in 
question) would lie valid without 
prayers ; like their acceptance of 
any chattel/' 

Thus we have it distinctly laid 

* 

clown that Sudras may adopt, and 
that an adoption by a Sudra with¬ 
out prayers is valid, because there 
is a dispensation with respect to 
prayers. It w T ould be surprising 
if any passage from this author 
could be produced which would be 
an authority for saying that au 
adoption by a Sudra without the 
ceremonies is invalid. 

In Section 5 the author treats 
of the mode of adoption. A Sudra 
is expressly mentioned only in 
Verse 2D, where it is said that ho 
ought to bestow as a gratuity on 
the officiating priest “ the whole 
even of his property : if indigent to 
the extent of his means.” In or¬ 
der to make the author consistent, 
the rules prescribed iu this Section 
must he understood as subject to 
the qualification that the person 
adopting is capable of observing 
them. It is uot to be supposed 
that the author intended to contra¬ 
dict what he had before laid down 
about women and Sudras; and 
the concluding Verse 56—“ It is 
therefore established that the filial 
relation of adopted is occasioned 
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only by the proper ceremonies : of 
gift, acceptance, a burnt sacrifice, 
and so forth, should either be want¬ 
ing,—the filial relation even fail.-/’ 
—must be understood as only ap¬ 
plying where there is a capacity to 
perform the ceremonies. To give 
any other meaning to it would 
make the author absolutely con- 
tiadietory. In one part of his work 
be would be sayiug that a Sudra 
can adopt, and in another that on I 
adoption by a Sudra is invalid, 
because ceremonies have nob been 
performed which he was incapa¬ 
ble of performing, and which the 
author had said he was exempt¬ 
ed from performing. The doctrine 
in the Dattaka-Chamlriha, which is 
preferred in Bengal, does not differ 
from this. On the contivuy, Versos 
29 and 32 of Section 2 support it. 

The text of Maim quoted in Sec¬ 
tion 5 Verse 3 must, be understood 
as applying to those who aro capa¬ 
ble of observing the ordained rules, 
and not to 8 minis. The decision 
in IV. Bengal Law Reports. Appel-, 
late Jurisdiction, 10-, K ' which made 
this reference necessary, is b.i~ed 
upon a passage in the Yyavasthn 
Durpann, 2ud Edition, 375, where 
the author quotes as an authority 
for what he lays down a passage 
from the Dattaka-Nirnaya, but it 
appears that the whole of the sen¬ 
tence is not given. After t: a Su¬ 
dra also should act in like mauuer” 
are the words “ and even without 
the performance of homa, &o., the 


adoption is valid/' Thus the autho¬ 
rity given by Shama Churn Sircar 
j for his position proves to he no au- 
j thority for it, but the contrary. 

| The deck-ion appears to ns to be 
j unsupported by any authority. 2, 

| Strange, 80, may be cited asacon- 
| Irary authority. The notoriety al- 
j luded to at page 170, if the prac¬ 
tice had a modern origin, as is pro¬ 
bable, would not bo a sufficient 
foundation for a rule of law. AVo 
think we ought to overrule that do 
eision, and au-swer the question put 
to us by saying that amongst Su- 
dias in Bengal no ceremonies are 
necessary in addition to the g'iviug. 
and taking of the child in adop¬ 
tion. 

CALCUTTA HIGH COURT. 
The 10 Ik February , 1874. 

The Ilon’ble Sir Richard Couch, 
i KL, Chief Justice, and the Hon'- 
hle P. A. Glover, Judge. 

S rekn t a7 ii CiiaTT iiif.ru r (one of the 
| Defendants) Appellant, 

versus 

K t las i r Cn uni> er Ciiatterjm 

(Fta mtiff) Respondent. 

Arbitration Award—Act VIII, of 
1859, See. 325 and Sec. 327. — 
Finality. 

Where the Court files an arbitration award 
and passes a decree, that decree is, by the 
tciins of Section 327, final. Section 327 pots 
an award filed under it in the same position 
as an award filed under Section 325. 

Couch, C, J.—In this case, tljera 
having been a reference to arbitral 
tion under the power given by See- 


« IS, W. ft Civil, 163. 
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tion 326 of Act VIII. of 1859, an 
application was made to the Moou- 
sifl’ uuder Section 327, which seems 
to have been, as required by that 
Section, numbered and registered 
as a suit between the applicant as 
plaintiff and the other parties as 
defendants, and the Moonsiff irave 
judgment as in a suit. lie said 
that the plaintiff brought the suit 
on the allegation of the appoint¬ 
ment of arbitrators and (he award 
being made, and asked to have the 
award filed. He considered the 
objections which were taken before 
him to the final award, and decided 
that the objection that more than 
six months had elapsed from the 
date of the award before the appli¬ 
cation was made to file it was not 
valid, and held (hat it was right 
that the six months should lie cal ¬ 
culated from the time when the 
plaintiff was furnished with the 
award, and when he was in a posi¬ 
tion to make an application to file 
it. 

Certainly, as regards the merits I 
of the case, it would be proper to 
allow the plaintiff six months from 
the time when the arbitrators fur¬ 
nished him with the award, and he 
could take steps to have it enforced. 
It would not be right, when they 
refused to give the award for more 
than six months, that he should be 
precluded from enforcing it under 
Section 327. We should think, if 
it were necessary to decide that 
question, that the word “ date” 
does not mean the clay written in 


the award, as when it was made, 
but the time when it ii given to 
the parties, when it becomes an 
award and is handed over to them, 
so that they may f>e able to give 
efTeet to it. But for the reasons 
which we shall give, we need not 
decide this point. 

The Moonsill' determined that 
the award should be filed, and 
made a decree in accordance with 
its terms. It is now said that the 
award is not final, and is therefore 
not valid. This objection does not 
appear to have been taken beforo 
the Moonsiff. It ought (o have 
been taken before him, for if there 
is any ground for it the proper 
course would have been to remit it 
to the arbitrators that they might 
m iko a final award. Probably the 
objection was not taken because it 
suited the defendants to take the 
bemdit of part of the award. It 
would not be equitable to allow 
them now to say that it is invalid 
because it does not decide all the 
matters in difference when they 
have taken the benefit of the part 
of it which is in their favor. 

The Moonsiff then having filed 
the award and passed a decree, that 
decree is in our opinion, by the 
terms of Section 327, final. This 
has been held by five of the learned 
Judges of this Court, whilst I was 
absent, in a case which was refer¬ 
red to a Full Bench by myself and 
Mr. Justice Mitter, four of them 
being of opinion that an appellant 
might show that the paper filed 
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was not an award j but all agreeing- Woekjy Reporter, page 50, and do 
that if it i t s an award the judgment not seem to have known that there 
in accordance with it is final.* J were other decisions to the contra- 
It appears to ns that it was the ; ry ; for instance, the judgment of 
intention of the Legislature to give j Mr. Justice Plicar in XIII., Weekly 


to an arbitration the effect which 
it is generally understood it ought 
to have, which is mostly the 
object of an arbitration,—to put 
an end to the dispute between the | 
parties by ihe decision ot persons 
chosen by themselves. It would, 
in our opinion, be contrary to 1 lio 
object of arbitration to hold that 
the parties may impeach the decree 
which is founded upon file an aid 
by a regular appeal, and they by a 
special appeal to this Comt, tivai- 
ing it in the same way as if flieic 
had been no agreement to refer to 
arbitration, and merely putting the 
award in the place of a decree of a 
Court of first instance. We regret 
that on a question of this kind, 
which is a very important one of 
practice and upon the construction 
of the Code of Civil Procedure, 
there should be any conflict be¬ 
tween the High Courts in India. 
But the High Couit of Bombay 
appears in the case in VIII. Bmn- 
uny High Court Reports, A. 0. J., 
page 1?, to have come to an oppo¬ 
site decision to that of the Full 
Bench of this Comt. Their deci¬ 
sion preceded the decision of this^ 
Court by some months, but it is to 
be observed that they refer to only 
one of the previous decisions of 
this Court, namely, the case in XII., 

^ yy j, ( ¥ 


j Reporter, G2, which was quoted to 
us lor the appellant. 

We must also remark that we 
doubt, and we hope that Court 
will forgive us for saying so, the 
soundness of their reasoning. They 
say that an order to tile an award 
is tantamount to a decree, and is 
therefore appealable, distinguishing 
the order to file the award from the 
refusal to file it, which they agree is 
not appealable as it not a decree. 
Thus they treat the filing of the 
award as a decree, and therefore 
appealable, and do not appear to 
us to have taken any notice of the 
words in Section £25, which say ex¬ 
pressly that the judgment which is 
i given according to the award, 
j namely, Ihe decree, shall be final. 
Section £27 appears to incorporate 
that, for it says that the award may 
be enforced as an award under the 
provisions of his Chapter,—-that is, 
of Section £25, and puts, as the 
learned Judges of this Court have 
thought, the award filed under 
Section £27 in the same position as 
the award filed under Sectiou 325. 
The learned Judges of the Bombay 
High Court say that the one is^a 
decree just as much as the other, 
and yet they say that one is not 
final and the other is. We are un¬ 
able to see the force of the reasoning 
upon which this decision was comp 
b 2 
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to, and we agree in the opinion in 
which the Judges of this Court 
were agreed. 

The appeal must be dismissed 
with costs. 


CALCUTTA HIGH COURT. 

The 24 th January, 1874. 

Fun. Bench. 

The Hon’ble Sir Richard Couch, 
XI., Chief Justice, and the IIoiThle 
F. B. Kemp, Louis S. Jackson, 
F. A. Glover, and C. Pontilix, 
Judges. 

JucGEPurn Dky [defendant) 
Appellant, 
vs. 

KlUTARTHA MoYEE DOSSEE (Plain¬ 
tiff) Respondent. 

Reference to Arbitration — Appel¬ 
late Court. 

An Appellate Court Las no power under 
Act VIII. of 185'J to refer a ease to arljiua- 
tion, even on consent of the patties. 

This case v;as refer re l to the Full 
Bench on the 18/A September 
1873 by Jackson and Glover, J ./., 
with the following remarks :— 
Glover, J.—The substantial point 
for decision in this appeal is whether 
an Appellate Court has power, 
on the consent of the parties, to 
refer a case to arbitration. 

In Russool Bibee r. Shaikh Jan 
Ali Chowdhry, XVII., Weekly Re¬ 
porter, 31, where I was one of the 
Judges, it has been ruled that, an 
Appellate Court has such power, 
and after full consideration I am 
still of the same opinion. 

1 was at first somewhat doubtful 


as to the enunciation of the princi¬ 
ple, chiefly on two grounds :— 

Fiist, that where an Appellate 
Court referred a ense*to arbitration, 
it would have firsttfto reverse the 
decision of the Court below and 
then make the reference, in which 
case there won hi have been a “ fi¬ 
nal judgment” pa'-sod in the case, 
which would, under Section 312 
of the Procedure Code, have pre¬ 
vented the reference. 

And secondly, that where the 
Lower Conti’s order was not for¬ 
mally veveised bv the Judge, the 
result of the arbitration might be 
to set a,vide the decision of the Ci¬ 
vil Court, a proceeding which seem¬ 
ed to me to be without authority. 

But these difficulties are, I think, 
removed by the consent of the par¬ 
ties, and thoir consent to have a 
case (lied in a particular way takes, 
1 think, the matter out of the pur¬ 
view of the Act so far as procedure 
is concerned. 

The question, however, is not 
without difficulty, and I am quite 
willing to refer it for the authori¬ 
tative decision of a Full Bench. 

Jackson, J —I think the matter 
should be referred for the decision 
of a Full Bench, as it seems very 
doubtful whether the provisions of 
the Code contemplated a reference 
to arbitration after decree in the 
Court of first instance. 

The following are the judgments 
of the Full Bench :— 

Couch, C. J.—In this case, a suit 
Laving been brought for the to- 
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covery of money on adjustment of i This Section is in the part of the 
the accounts of a shop, the claim Act which relates to the proceed¬ 
ings of the original or primary 


being laid at Rs. 4,500, the Sub¬ 
ordinate Judge of East Hard wan 
made a decree by which lie awarded 
to the plaintiff a certain amount, 
being a part of his claim, aud dis¬ 
allowed the remainder. From this 
there was an appeal to the Officiat¬ 
ing Judge. It appears that the ea.-a; 

was referred bv that Court to arbi- 
*/ 

iratiou and an award having been 
made, the Officiating Judge made a 
decree in the terms of it. An appli¬ 
cation had been made to him to net 
the award aside, which was refused. 

The special appeal is from this 
decree, and the ground taken in it 
is that the reference to arbitration 
could not legally be made. 

The appeal having been In aid 
before a Division Court, con.si-.ting 
of Mr. Justice Jackson and Mr, 
Justice Glover, that question has 
been referred ton Full Bench. 

The power to refer suits to.arbi 
tration is contained in Section 312 
of Act VIII. of 1859, and the sub¬ 
sequent Sections. It is under these 
Sections that the Lower Appellate 
Court has acted, having made a 
decree in the forms of the award as 
directed by Section 325. 

Section 312 save :—“ If the 
•» 

parties to a suit are desirous that 
the matters in difference between 
them shall be refericd to the final 
decision of one' or more arbitrator 
or arbitrators, they may apply to 
tire Court at any time before final 
judgment for an order of reference,” 


Court, and the words “ final judg¬ 
ment” here appear to me undoubt¬ 
edly to mean the final judgment 
of that Court, the word u final” 
being used to distinguish the judg¬ 
ment from a preliminary or inter¬ 
locutory one. ,c Final” here docs 
not mean the final judgment in the 
suit, fiom which there can he no ap¬ 
peal, but. the final judgment of 
the Comt in which the suit is 
brought. And this Section does not 
itself apply to a Court of Appeal. 
We shall sec whether there is any¬ 
thing in the Act, or in any subse¬ 
quent Act, which will make it apply ■, 
but looking at the Section aloncy 
it does not appear to me to do so. 

Then Section 315 says that “ the 
Court, shall, by an order under its 
scat, refer to the arbitrator or arbi¬ 
trators the matters in difference in 
the suit which he or they may be re¬ 
quired to determine” The word 
“ shall” appears to me to be impera¬ 
tive upon the Court. If the parties 
agree to refer and properly nomi¬ 
nate arhitiators, the Court has no 
discretion in the matter. ll is not' 
a power which the Court may or 
may not exercise as it thinks fit; 
but the Act confers upon the par¬ 
ties agreeing to arbitration the 
right to have the reference. 

Section 317 says that when,the 
reference is made to arbitration, by 
an order of the Court, “ the Court 
shall issue the same pwcesefes to 
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the parties and witnesses whom the which are vested in the Courts of' 


arbitrator or arbitrators may desire 
to have examined,” &c. That 
again appears to me to be impera¬ 
tive upon the Court, and not a 
mere discretionary power which it 
may or may not exercise. In Sec¬ 
tion 325 provision has been made 
for remitting 1 the award to the ar¬ 
bitrators for re-consideration, and 
it is provided that if no application 
is made to-set aside the award, or 
if the Court shall have refused the 
application, the Court shall proceed 
to pass judgment according to the 
award, or accoiding to its own opi¬ 
nion on the special case, if the 
award shall have been submitted 
to it in the form of a special case. 
That appears to me to give to the 
parties who have referred a suit to 
arbitration, when an award has been 
made, a right to have a judgment 
passed by the Court according .to 
the award. A-li-tli&se Sections show 
"^that it is something more than a 
mere power in the Court to refer, it 
is a right to which the parties have 
if they think fit to exercise it. 

I have said already that these 
Sections apply to the Court in 
which Jihe suit is brought, the 
primary or original Court. They 
can only be made applicable to a 
Court of appeal by Section 37 of 
Act XXIII. of 1S61, and I think 
that Section does not make thorn 
applicable to it. It provides that 
“ unless when otherwise provided, 
the Appellate Court shall have the 
same, powers in cases of appeal 


original jurisdiction in respect of 
original suits.” 

This does not nppcaj to me to be 
a power within the moaning of that 
Section. It is an enabling Clause 
giving to the Appellate Court 
various powers woielr may be exer¬ 
cised by Courts of original jurisdic¬ 
tion ; but for the reasons I have 
mentioned, I think referring to 
arbitration does not come within 
the meaning of the word power.” 
If it were intended that the Appel¬ 
late Court should be bound to refer 
a case which came before it to 
arbitration, when the parties agree 
to do so, the intention of the 
Legislature would have been more 
clearly expressed. 

And if there were any ambiguity 
in <be meaning of the word “ pow¬ 
er/’ and it were doubtful whether it 
might not bo construed to include 
reference to arbitration, f think we 
should consider that neither reason 
! nor convenience requries that the 
j Appellate Court should refer a suit 
j to arbitration in that way. It 
would enable the parties to it, by 
agreement between themselves, to 
refer to the decision of arbitrators 
chosen by themselves, the pro¬ 
priety (it might bo on a question 
of law) of a decision of one of the 
Courts (perhaps not the High Court, 
as the Act does not now apply to 
the High Court so as to be impera¬ 
tive), it would enable the parties to 
agree to substitute, as a decree in 
an appeal from the decision of a 
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District Judge or a Subordinate 
Judge, the opinion of arbitrators 
•appointed by themselves. I think 
this would not be either reasonable 
or convenient; and it’ there were a 
doubt as to the meaning of the word 
,f powei” in Section 37, I should 
hold that there was a good ground 
for not giving to it a construction 
which would impose upon the Court 
of appeal the obligation to refer a 
suit to arbitration. 

The decision of the District Judge 
having proceeded entirely upon the 
ground that these Sections in Act 
VIII. of 1859 applied to the Appel¬ 
late Court, and he having passed a 
decree under the authority given by 
them, 1 think the decree must he 
set aside and the suit must be re¬ 
manded for relieafing. The costs 
will follow the result. 

Jackson, J.—I concur. 

Kemp, J.—After hearitig the 
judgment, which has just been 
delivered by the learned Chief Jus¬ 
tice, any doubts I may have had 
upon this subject are entirely re¬ 
moved. The people of this country 
should be encouraged as much as 
possible to refer their differences to 
arbitration. That is a method of 
deciding disputes which is very fre¬ 
quently resorted to in this country, 
and it is one which is familiar to 
the people of the country and is 
consonant with their customs and 
habits, and I think it is very desir¬ 
able that as little restriction as pos¬ 
sible should be placed upon refer¬ 
ences to arbitration; but, as pointed 
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out by the Chief Justice, if parties 
are allowed to refer matters to arbi¬ 
tration after a ease has been finally 
disposed of by a Courtof justice,such 
a proceeding might tend to brings 
the Lower Courts into contempt. 

On the whole, therefore, I concur 
in the judgment delivered by the 
Chief Just ce 

G lover, J.—I also concur, 
i When this reference was made, I was 
inclined to think that the consent of 
the parties got rid of the difficulty, 
and that a reference could be had 
to arbitration notwithstanding that 
the ease had got to the Appellate 
stage; but after further considera¬ 
tion, and I may add, after hearing 
a fuller argument, I am doubtful 
as to the correctness of my first 
impression; at all events, I am 
not prepared to dissent from the 
judgment which has just been deli¬ 
vered by the Chief Justice. 

Pontifex, J.—I entirely concur in 
the judgment pronounced by the 
learned Chief Justice. 

IIIGM COURT, N. W. p. 

The 28/A August, 1873. 

Full Bench. 

Mussumat Shums-ool-Nissa 
(Plaintiff) 

»ersns * 

Mussumat Zoiiua Berbee and 
another (Defendants), 

Sec. U, Act VI. of 1871 — Gift*— 

Mahomedan Law. 

Under Sec. 24,Aet VI, of 1871, Mabome- 
dan law ih not strictly applicable to qtjaitiotit 
relating to gifts arising in suits, bu^itu* equit- 
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able, at between Mahumedaus, to apply that 
law to such qut'Htmua. 

The following order \v;is passed 
by the Divisional Bench (Pearson 
and .lardinc, J J.) before which the 
‘special appeal originally catne on 
for hearing', viz .:—“ On the hearing 
of this appeal it has been found 
necessary to determine whether, 
in reference to the provisions of 
section 24*, Act VL of 1S71, the 
Mabomedan law is applicable to 
questions regarding gift arising in 
suits. As we believe that the Ma- 
liomedan law has hitherto been ap¬ 
plied to such questions (as well as 
in cases of pre-emption), notwith¬ 
standing the provisions of the Act 
above-mentioned, re-enacting the 
provisions of former Acts and ilegu- 
lations, we think it proper to refer 
the point, to a Full Bench.” 

The fallowing opinions were deli¬ 
vered. 

PiSARSO.v, J. — It has been con¬ 
tended that gifts are included under 
the term “ succession,” and also 
under the words “ religious usage 

* Sec, 24 Act VI. of 1871 — Where iu any 
suit or proceeding it is necessary for any 
Court under this Act to decide any question 
regarding succession, inheritance, marriage 
or caste, or aqy religious usage or institution, 
the Muhammadan law in cases where idle 
parties are Muhammadans, and the Hindu 
law in cases where the parties are Hindus, 
shall form the rule of decision, except in so 
far as such law has, by legislative enactment) 
been altered or abolished. 

In cases not provided for by the former 
part of this section, or by any other law for 
the time being in force, the Court shall act 
according to justice, equity and good coa- 
science. 


or institution” used in section 24i 
of Act VI. of 1871 ; and that, as 
among Hindoos and Mabomedans 
law is identified with religion, the 
latter words are comprehensive 
enough to embrace all secular deal¬ 
ings and transactions, so that, in 
short, nothing is left to bo simply 
treated and disposed of in accord¬ 
ance with the principles of equity 
and good conscience, for which auy 
provision can be found in the Hindoo 
and Mabomedan codes of laiv. This 
contention appears to me to bo not 
maintainable, unless wo set aside 
the ordinary sense and meaning of 
the words used in the law. In 
common parlance, a transfer by 
gift, sale, or mortgage is distin¬ 
guished from the acquisition of pro¬ 
perty under a •will, or by inheri¬ 
tance, or trust; and a sale of gro¬ 
ceries, a gift of a trinket, a 
mortgage of a house, are not des¬ 
cribed or conceived of as religious 
institutions or usages. In my 
opinion, the Courts arc not abso¬ 
lutely bound to apply the Hindoo 
or Mabomedan law strictly to ques¬ 
tions regarding gift, or to any 
questions save those specifically 
mentioned in section 24 of Act VI. 
or 1871, construed in agreement 
with the common meaning of tho 
terms used in it. It is urged 
that in practice the Courts have 
been used to administer Hindoo 
and Mabomedan law without any 
restriction but such as has been 
created by special legislation ; and 
there is ground for believing that 
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some portions of that law relating 
to questions other than those spe¬ 
cified in section 24 of Act VI. of 
1871, which re-euacted the provi¬ 
sions of older Regulations of the 
British Government, have been fre¬ 
quently applied with too little con¬ 
sideration. Those portions may 
continue to have a virtual operation 
in as far as they coincide with and 
express the principles of justice, 
equity, and good conscience, but 
their application as parts of the 
Hindoo and Mahomcdan law is 
not binding. 

In 1813, Messrs. Colebrooke and 
Fombelle held that they were not 
bound by the latter law in a case 
of sale. Mr. Baillie has noticed 
the fact that the Courts had carried 
the application of that law beyond 
the limits prescribed by the Regu¬ 
lations. We cannot, however, say 
that any portions of that law are 
binding upon us, except those de¬ 
clared to be so, merely because other 
portious have sometimes been has¬ 
tily and erroneously assumed (but 
never expressly iuled) to be appli 
cable, without reference to justice, 
equity, and good conscience, al¬ 
though I am prepared to admit 
that their application, within rea¬ 
sonable limits, is demanded in cases 
of gift, and possibly in other cases 
not specified in section 2t, by jus¬ 
tice, equity, and good conscience, 
which will also take into considera¬ 
tion local and national customs and j 
habits. 

JAju&JN«, J.—I concur with Mr. 


Justice Pearson. It is impossible 
j to interpret the word " succession” 
iu sectiou 24 of Act VI. of 1871 
so as to iticlude gifts inter vivos, or 
] to hold that the law of gift is a 
| “ religious usage or institution” in 
any sense different from that in 
which it may be said that the whole 
of the Hindoo and Mahomedan 
J systems of law are religious ; and 
| it is clear from the words of the 
section that it was not intended to 
re-enact the whole of thdlse systems 
of law, but only certain branches 
of them which are specified. 
Among these branches transfer and- 
contract do not occur,'though in 
21 Geo. III. cap. 70, relating to 
the Presidency town, I find that 
provision is made for preserving the 
Hiuduo and Mahomedan laws in 
“ aril matters of contract and deal¬ 
ing” to the followers of those reli¬ 
gious respectively. It is no doubt 
true that the Mahomedan law has 
been often, though perhaps not 
quite invariably, applied to matters, 
of gift by our Courts ; but we have 
not been referred to auy express de¬ 
cision that the Mahomedan law is 
applicable. Iu an old constructions 
of Sadder Dewanny'Adawlafc, Low¬ 
er Provinces, Constructions, p. 42, 
dated 11th December, ISIS, it 
was held not to be applicable to 
cases of sale, and in WaMdunrtis* * 
$a v, Shubratiun and others, VL, 
Bengal L. R, 56, its applicability * 
to cases of contract was doubted^; - , 
The practice of making giftsfi# 
not peculiar to M&hoiaeit&t&, fed 
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the law of gift is no creation of 
theirs. I am of opinion that ques¬ 
tions of gift, when not inseparably 
connected with any of the questions 
to which, under the Act, the Hin¬ 
doo and Mahomedan laws are to be 
applied, must be determined by 
justice, equity, and good conscience.” 
The great principles of decision 
should be the same for all classes 
of the community, though it is im¬ 
possible, in respect to cases of gift, 
to abandon the Mahomedan law so 
far as it is not inequitable. I am of 
opinion that justice, equity, and 
good conscience, at all events now 
when the pi act ice has been so long 
settled, require that we should, as 
between Mnhomedans, observe that 
law of gift, as we should observe 
a well established loeaUmstom. 

Svankie, J.—Section 24 of £ct 
VI. of IS71, re-enacting the old Re¬ 
gulations on the point, provides that 
when in any suit or proceeding it is 
necessary for any Court under the 
Act to decide any question regarding 
succession, inheritance, marriage or 
caste, or any religious usage or in¬ 
stitution, the Mahomedan law in 
cases where the parties are Mnhome- 
dans, and the Hindoo law in cases 
where the parties ,are Hindoos, 
shall form the rule of decision, ex¬ 
cept in so far as such law has by 
legislative enactment been altered 
or abolished. In cases not provided 
for by the former part of this sec¬ 
tion, or by any other law for the 
time being in force, the Court shall 
act according to justice, equity, and 


good conscience. Wc are asked 
whether the Mahomedan law is ap¬ 
plicable to questions regarding gift 
arising insuits. Theriferring Judges 
are of opinion that t£e Mahomedan 
law has been applied to such ques¬ 
tions (as well as iu cases of pre-emp¬ 
tion) notwithstanding the provisions 
of section 24 of Act VI. of 187]. 

The suit in which the question 
arose was one for possession and 
division of a house, and of a share 
in a landed estate. It was insti¬ 
tuted on the part, of the mother of 
one Salamut Beebee for a one- 
fourth share of properties given by 
deed to the said Salamut Beebee 
deceased, and the plaintiff claimed 
as one of her heirs. A material 
question arose whether the gift, 
which was not denied, was valid 
under the Maliomodan law. It was 
never pleaded iu either of the 
Courts below that the Mahomedan 
law was not applicable to the case ; 
and when it came before this Court 
in special appeal, there was no 
recorded objection to that effect in 
the memorandum of appeal. On 
the contrary, the appellant urged 
that the Judge's decision was' 
opposed to Mahomedan law, while 
the respondents of course affirmed 
that it was consistent with that 
law. But it is understood that the 
appellant objected orally that sec¬ 
tion 24 of Act VI. of 1871 did not 
make provision for questions re¬ 
garding gifts, and therefore the 
principles of justice, equity, and 
good conscience must be applied. 
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The respondents contend that 
•jifts are included under the terras 
'* succession” and religions usage 
or institution and that as law 
is so mixed up with religion 
amongst Hindoos and Mahome- 
dans, the words “ religious usage 
or institution” are wide enough to 
apply to all secular dealings be¬ 
tween men. 

After much consideration I am 
of opinion that there is great force 
in the respondents' contention. In¬ 
deed, in the case which gave occa¬ 
sion for the reference, I am dispos¬ 
ed to think that the Mahomedan 
law should have been strictly fol¬ 
lowed. The plaintiff sued as heir 
of her daughter, who, according to 
her allegation, had become possess¬ 
ed of certain property by a deed of 
gift, and, if the gift was valid uu- j 
tier the Mahomedan law, she, being 
one of the heirs, was entitled to 
possession as claimed. But, how¬ 
ever this may be, I address myself 
to the broader question, whether 
in all cases of gift the Mahomedan 
law must be applied. It is con- ! 
tended that we cannot connect 
u religious usage or institutions” 
with cases of gift, and that it would 
be straining the ordinary accepta¬ 
tion of the meaning of the words 
to do so. But I am not satisfied 
that this is the case. Usage, ordi¬ 
narily means use or long continued 
use, custom, practice. Institution 
means the act of establishing, 
establishment, that which is ap¬ 
pointed, prescribed, or founded by 


authority and intended to be 
permanent. One of the four senses, 
in which the word institution is" 
used technically, extends to laws, 
rites, and ceremonies which are 
enjoined by authority as permanent 
rules of conduct or of government, 
So far then as the ordinary meaning 
of the word goes, I do not see 
anything anomalous in the sugges¬ 
tion that judicial questions regard¬ 
ing gifts may be determined ac¬ 
cording to religious usage, which' 
includes prescription as well as 
custom. So if laws have been 
enjoined by authority to govern 
questions of gift, and were inteuded 
to be permanent, the word institu¬ 
tion may not be misapplied. It 
is to be remembered that Hindoo 
and Mahomedan laws are so in¬ 
timately connected with • religion 



! severed' from it;—as long as the 
j religious last the laws founded on 
j them last. Mr. Baillie has noticed 
| this, and he remarks that Maho- 
medaus in the provinces are more 
in the habit of regulating their 
dealings with each other by their 
own law, and to disregard it would 
be inconsistent with justice, equi¬ 
ty, and good conscience j and this 
being so, ho assumed that the 
Judges have been obliged to extend 
the operation of the Mahomedan ‘ 
law beyond the eases to which it 
is strictly applicable under; 
.Regulations. Ho quotes Mac- 
uaghten in his preface tn ihe^ 
“ Principles of Mahomedan i*w M * 



92 Civil 


THE LEGAL COMPANION. 


Rulings . 


as having arranged the order of 
cases in which this law has been 
applied by our Courts. The order 
is as follows :—Inheritance, sale, 
pre-emption, gifts, wills, marriage, 
dower, divorce, and parentage, 
guardians and miuoiity, slavery, 
endowments, debts and securities, 
claims and judicial matters. Now, 
if it can be established that ques¬ 
tions regarding the cases men¬ 
tioned, excluding those specifically 
mentioned in the Act, are included 
in the terms religious usage and 
institutions, it is obvious that Mr. 
Baillk/s assumption that the 
Judges had been obliged to extend 
the operation of the Mahoinedan 
law to cases to which it is not 
strictly applicable under the Regu¬ 
lations is incorrect. Mr. Hamil¬ 
ton, in his preliminary discourse to 
the translation of the “ Hcdaya,” 
observes that the judicial regula¬ 
tions of the Hindoos and Mahome- 
dans arc in fact so intimately 
blended with their religion, that 
aDy attempts to change the former 
would be felt by them as a viola¬ 
tion of the latter. He further sug¬ 
gests that, should the British 
Legislature ever wish to introduce 
an uniform system of jurisprudence 
amongst them, it will at the same 
time dictate the necessity of preserv- 
ingsocred and unaffected the infinite 
number of usages essential to the 
ease and happiness of a people, 
differing from us as widely in cus¬ 
toms, manners, and habits of think¬ 
ing, as in climate, complexion, and 


language. The same author has 
also observed that “ the Mabo- 
rnedan law proceeds, in its deter¬ 
minations, upon tw*> grounds ;— 
the text of the f Iforau' and the 
1 Son Da’ or oral law. 

The Koran is considered by the 
Mussulmans as the basis of their 
law, and is therefore, when applied 
to judicial matters, entitled, by 
way of distinction, 1 Alsharra’ or 
£ 'Hie Law/ 

The “Sonna,” he declares, stands 
next in authority to the ‘ Koran/ 
being considered a supplement to 
that book, and the word “ Sonna/' 
he says, signifies custom, regula- 
lion, or institute. The Arabic 
word is said to mean literally a re¬ 
ligious ceremony necessary to be 
performed. It mentis in the tradi¬ 
tions of Mahomed an ordinance, 
institute, rite, any institute or 
ceremony mentioned in the tradi¬ 
tions. 

The u Sunnut” or ff Souna’' 
forms the body of what is termed 
the oral law, and it applies to many 
points of both a spiritual and tem¬ 
poral nature not mentioned, or but 
slightly touched upon in the Koran. 
This is Mr. Hamilton's construction 
of Sonna, and a learned author of 
our own times, and one of our most 
experienced Mufussil Judges, Syed 
Ahmed Khan Bahadoor, fully con¬ 
firms this view. He says that “ the 
old writers upon Mahomedan law 
considered the ' Koran/ the truth 
of which was universally admitted, 
as the best and important source 
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whence to derive the principles of 
our law. Next to the * Koran' 
they ranked a9 authority such of 
the sayings of the Prophet the 
authenticity of which had been 
satisfactorily proved; and, lastly, 
those of the Prophet's surviving 
associates.” (Essay on the Maho¬ 
raedan Theological Literature, 
page 14.) 

These sayings arc the “Snnnut,” 
or “ Sonna,” the “ Hadecscs/’ and 
they govern the conduct of men, 
and their actions and dealings. 
The ‘ Koran' treats of the follow¬ 
ing questions which ordinarily come 
before our Courts,—marriage, dow¬ 
er, divorce, guardianship, minority, 
parentage, legal disabilities. I do 
not refer to crimes of course, or to 
numerous other subjects dealt with 
in the Koran, which ordinarily have 
no connection with our Civil 
Courts. The oral law therefore 
provides for cases not clearly refer¬ 
red to in the Koran, such as those 
of gift, pre-emption, and others 
stated by Sir William Macnagblen 
to have been determined under the 
Mahoraedan law by our Courts. 
It is worthy of notice that some 
commentators are said to rely upon 
a particular passage in the Koran 
as applying to gifts, but there 
being a doubt upon that point, it 
cannot be regarded as established. 

Questions then of gifts, pre-emp¬ 
tion, &c., if not governed by Mubo- 
raedan law, as expressed clearly in 
the text of the’Koran, are controll¬ 
ed by religious usages, founded on, 


or institutions enjoined by the oral 
law, or sayings of the Prophets. 
There is also another point of view 
from which we mav look at this 
question. It- is possible that tho 
direction ofthe old Regulations, and 
of section 24 of Act VI. of 1871, 
that in certain eases not provided 
for by the first part of the section, 
the Courts are to follow the princi¬ 
ples of justice, equity, and good 
conscience, may mean that these 
principles arc to be applied to the 
Mabomcdan law in cases between 
Mahometans not specifically pro¬ 
vided for in the section, and to the 
Hindoo law as between Hindoos. 
There would be some consistency 
in Ibis view, and the preservation 
of 4fhe laws of these religious com¬ 
munities would not be lost sight of 
altogether. It may be that the 
Judges of our Courts regarded the 
law iu this sense ; and the fact that 
they did so, whether they believed 
that the words religious usage 
and institutions covered the 
eases or not, wonld account for 
the all but invariable practice of 
administering the Mahoraedan law 
strictly. 

I now proceed to notice this 
practice. The Presidency Court of 
the. Sudder Dewauny Adawlut, 
from the beginning of its exis- 
tence to the date of its dissolution, 
has followed the provisions.of the 
Mahoraedan law in cases of the 
nature referred to us. The earliest 
notice of such cashes ra in 17#2, and 
I cannot find that the pxagtjtoe 
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ever altered. It is true, as noted 
by Mr. Justice Pearson, that the 
Judges in 1813 held that they were 
not bound by the Mahomedan law 
in cases of sale. It has also been 
observed by Mr. Justice Jardine 
that in the-Presidency towns pro¬ 
vision wan made by 21 Geo. Ill,, 
cap. 70, for preserving the Hindoo 
and Mahomedan laws in all matters 
of contract and dealing, to the 
followers of those religions respec¬ 
tively. The High Court has not, 
to my knowledge (and I have 
searched the reports,) introduced 
any change in practice in dealing 
with cases of gift and the like. Mr. 
Justice Jardine has referred to a 
case, one of dower, reported in VI. 
Bung. L, R., 54, in which lttr. 
Justice llobhouse considered the 
claim was one of contract, and that 
the Mahomedan law was inappli¬ 
cable to it; but the Mahomedan law 
was applied, and not tlie principles 
of justice, equity, and good con¬ 
science. Mr. Justice Loch, who 
also tried the case with Mr. Justice 
Hobhouse, did not apparently share 
his doubts. The practice of the 
Sudder Dewanny Adawlut, North- 
Western Provinces, as far as I can 
ascertain it from printed reports, 
has been similar to that of the 
Calcutta Sudder Dewanny Adawlut. 
In February, 1866, it applied the 
Mahomedan law so strictly in a 
case of gift as to hold, where the 
donor and donee were a Soonnee 
and She*ah, that the principles of 
the law must be followed; and not 
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those laid down in Regulation 
VIII. of 1832. Since the estab¬ 
lishment of our High Court, where 
the parties are Mahoracdans, and a 
claim is based upon *their law, it 
has always been followed. It was 
admitted in argument that up to 
date the Judicial Committee of the 
Privy Council lias not suggested 
any doubt as to the correctness of 
the all but universal practice of our 
Courts from the earliest times. 
No case other than that referred to 
by Mr. Justice Jardine was brought 
to our notice as having been dis¬ 
posed of in any Court of the Pre¬ 
sidency of Bengal, including the 
North-Western Provinces, or of 
Bombay or Madras, which took the 
appellant’s view of the question. 

Coming, therefore, to the con¬ 
clusion that the Courts have invari¬ 
ably followed the Mahomedan law 
in races of gift, pre-emption, and 
the like, when the parties were 
Mahotnedans and the claim found¬ 
ed on Mahomedan law, and believ¬ 
ing that in doing so they were 
within the law of the old Regula¬ 
tions and of section 24 of Act VI. 
of 1871, I am of opinion that the 
proper answer to the reference is 
that the suit giving rise to it 
should be determined by that law, , 
and without reference to the prin¬ 
ciples of justice, equity, and good 
conscience. 

Stuaht, C. J.—This is a reference 
to the Full Bench of $bc Court by 
a Divisional Bench (Pearson and 
Jardine, J J.) in Special Appeal No. 
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161 of 1876, ia these terms :— 
“ On the hearing of this appeal 4fc 
has been found necessary to deter, 
mine whether, in reference to the 
provisions of section 24 of Act VI. 
of 1S71, the Mahomedan law is 
applicable to questions regarding 
gift arising in suits. As we believe 
that the Mahomedan law has hi¬ 
therto been applied to such questions 
(as well as in cases of pre-emption,) 
notwithstanding the provisions 
of the Act above-mentioned re¬ 
enacting the provisions of former 
Acts and Regulations, we think it 
proper to refer the point to a Full 
Bench." 

Having had the advantage of 
perusing and considering the judg¬ 
ments of the other members of the 
Court, I have formed the opinion 
and arrived at the conclusion which 
I now desire to explain. We are 
indebted to Mr. Justice Spanlde 
for thfc learning and research be 
has brought to bear on the case. 
It is remarkable, as be points out, 
how intimately blended together 
are religion and law in the Maho¬ 
medan system; and from the au¬ 
thorities be quotes it would really 
appear that the principle of inter- 1 
pretation ho lays down, at least, 
does no violence to undoubted 
Mahomedan doctrine. Ilis opinion, 
however, that the law of gifts as 
applied to the suit before us, how¬ 
ever otherwise well supported, is 
open to the remark of Mr.. Justice 
Pearson, that it leaves " nothing to 
be simply treated and disposed of 


in accordance with the principles of 
justice, equity, and good conscience 
for which any provision can befound 
in the Hindoo and Mahomedan 
codes of law j” and I thiuk it impos¬ 
sible to read the Act without per¬ 
ceiving that such could not have 
been the intention of those who 
originally framed it. Whatever 
may be the traditional feelings of 
Mahomedans respecting the appli¬ 
cation of their religious principles 
to their worldly condition, to their 
manners and customs, personal, 
domestic, and social, and in short 
to every act ol their lives, it cannot, 
1 think, he maintained that we are 
to read this 24th section of Act VI. 
of 1S71 as dealing with any ques¬ 
tions other than those which are 
matters of law strictly so called. 
Had such not been the intention of 
the Act, itT would surtdy have been 
provided that in construing it the 
Courts were to have regard to the re¬ 
ligion of Hindoos and Mahomedans, 
hut, on the’ contrary, “ religious 
usage or institution"itself is includ¬ 
ed among the subjects mentioned in 
the first part of the section, and 
distinctly and separately from the 
others. It is clear, therefore, that 
ill the mind of the Legislature that 
enacted this law the religious usage 
and institutions of Mahomedans or 

M m " 

Hindoos stood by themselves, and 
as such quite distinct from other, 
or, as they may be called, nott-reli- 
gious branches of their law-~tbafc 
is, branches of their law not sq- pe* 
culiarly and distinctly religipuk as 
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the usages and institutions men¬ 
tioned in the Act. Of course 
whatever can be correctly said to 
fall under the expression “ religious 
usage or institution,” other than 
that which is plainly so, is also 
included, in the rule of decision 
provided by the first part of section 
-4; and the contention on behalf 
of the respondents is that the 
gift in suit before us must be re¬ 
garded in that position. I am of 
opinion, however, that the gift in 
question was no more “ religious” 
in the sense of the section than any 
other act, matter, or thing relating 
to the ordinary life or conduct of 
Mahomedans. It was, however, 
suggested that, if gifts are not to 
be considered under the head of 
religious usages or institutions in 
the sense of this section, they might 
perhaps be classed under “ sucecs. 
sion,” which is one of the subjects 
enumerated in the first part of the 
section, and so fur as that term 
means one person coming in the 
place of another in regard to pro¬ 
perty, the donee in this case for | 
example, coming in place of the j 
donor, the term would appear not to 
misapplied, that is, where the pro¬ 
perty is laud or other immovable 
subject. It would, of course, be 
different where, the property was 
merely personal or movable, such as 
trinkets or other matters referred 
to by Mr. Justice Pearson, and as 
to which the woid succession would 
clearly be inappropriate. Mr. Justice 
Javdine supplies the right answer 


to such a suggestion when he points 
&t that the word succession cannot 
be understood to include gifts inter 
vivos. But while ijie argument 
maintained in Mr. Justice Spankie's 
judgment appears to me, for the 
purpose of the suit, to car ry the 
connection or relation between the 
religion of Mahomedans and their 
laws too far, and while I hold the 
opinion that such a gift, as is the 
subject of the suit before us cannot 
be classed either under “ religious 
usage or institution,” or under 
“ succession,” I think we must give 
the words justice, equity, and good 
conscience a difmite and limited 
meaning and application, and un¬ 
derstand by them the kind of justice, 
equity, and good conscience that is 
supposed to exist in the breast of 
the Court or Judge, and by the ap¬ 
plication of which it is the duty of 
the Court or Judge to expound or 
modify particular laws. Tfie view 
1 incline to take of section 24 is 
this,—that where it provides that 
where in any suit or proceeding 
there arises any question regarding 
“ succession, inheritance, marriage, 
or caste, or any religious usage or 
institution, the Mahomedan and 
Hindoo law shall form the rule of 
decision,” it means that such law 
shall, in the cases mentioned, be 
strictly and exclusively applied, but 
in regard to all other cases Hindoos 
and Mahomedans shall not be de¬ 
prived of their own law, but that 
such law shall be applied rather in 
the spirit than in the letter, and 
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according to “justice, equity, and 
good conscience.” This part of the 
section, indeed, contrasts remark¬ 
ably in its language with the first 
part. It does not contradict the 
first part. It does not say that in 
all other cases the Hindoo or Ma. 
homedan law shall not form the 
rule of decision, but merely in re¬ 
gard to other cases, “ the Court 
shall act according to justice, equi¬ 
ty, and good conscience.” It can 
hardly be maintained that it was 
intended by this entirely to abro¬ 
gate the Hindoo and Mahomedan 
law in the cases contemplated by 
it. There is, for example, a large 
and definite body of Mahomedan 
law relating to gifts, which has 
for a long period beon consistently 
applied by the Indian Courts, and 
it surely was not intended to abro¬ 
gate that. The intention may even 
have been the very opposite of this, 
viz., not only not to abrogate such 
portion of the Hindoo or Mahome¬ 
dan law, but on the contrary to ad¬ 
minister them, and so to administer 
them that in doing so the Court j 
shall act according to justice, equi¬ 
ty, and good conscience, in other 
words, that in no cases and under 
no circumstances shall Hindoos or 
Mahomedans be deprived of the 
benefit of their own laws, but that 
in regard to some of them the strict 
letter shall be applied, whereas in 
regard to others the principles and 
spirit of the Hindoo or Mahome¬ 
dan law shall be considered by the 
Court, and according to the prin¬ 


ciples of justice, 'equity, and good 
conscience.. 

My answer to this reference 
therefore is that in my judgment 
the gifts mentioned in this reference 
do not fall under religious usages 
or institutions, or under the term 
*■ succession” mentioned in the first 
part of section 24; but that whatever 
may be the true interpretation of 
that section in respect to other 
branches of law, justice, equity, aud 
good conscience themselves require 
that the Mahomedan law should bo 
equitably applied at least to cases 
of gift, a conclusion in which it 
appears Mr. Justice Pearson and 
Mr. Justice Jardino concur. I have 
of course considered «thc case solely 
with reference to questions between 
Hindoos and Mahomedans them¬ 
selves. Where Hindoos or Maho¬ 
medans have disputes or dealings 
with Europeans, another and very 
diifereut element of interpretation 
would be introduced, unless the 
matter happened to be limited by 
special contract. 

The case, on 28th August, was 
returned to the Divisional Bench. 
The judgment of the Court was de¬ 
livered by 

Pearson, J.—Adverting to the 
opinion of the majority of the Judges 
by whom the question referred 
to the Full Bench was considered, 
we think it equitable to apply the 
Mahomedan law to this ease. The 
lower Courts have found that the 
gift was not valid by that law, in¬ 
asmuch as immediate and complete 
c l 
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possession of the property, the sub¬ 
ject of the gift, was not made over 
by the donor to the donee. We 
must accept the facte found, and on 
those facts the ruling of t.lie lower 
Courts is not shown to he errone¬ 
ous in law. Accordingly we dis¬ 
miss the appeal with costs. 

CALCUTTA HIGH COURT. 

The 2kth February, 1871. 

The llon'ble F. B. Kemp, Judge. 

Mlddun Ram Doss {one of the 
■Plaintiffs) Appellant , 

vs. 

Is nAii- Ai-i Chowdiiry and'anothcr 
(j Dcfend ants) Ilcspo n den Is. 

-Withdrawal of Suit for failure !u 
produce evidence. 

A plaintiff cannot le permitted to with 
draw with liberty to bring a fresh suit, after 
issues bare been joined and ho lias failed to 
produce evidence to support his claim. 

There is only one ground of 
special appeal in this case, and that 
is that the Lower Courts were 
wrong in not permitting the appel¬ 
lant to withdraw with permission 
to bring a fresh suit, inasmuch as 
they did not inquire whether the 
grounds upon which the special 
appellant prayed to be permitted to 
bring a fresh suit were sufficient or 
not. It appears in this ease that 
the plaintiff had on a previous occa¬ 
sion withdrawn his suit with per¬ 
mission to bring n fresh suit, and 


the present suit was brought on the 
10th of May 1872. Tho written 
statement of the defendant was fil¬ 
ed on the 5th of* June 1872, in 
which 'the plaintiff's title aud pos¬ 
session are clearly traversed. Sub¬ 
sequently, the defendant applied 
stating that his documents had 
been filed iu tbe first suit which 
was withdrawn by the plaintiff, and 
he-asked to be permitted in the pre¬ 
sent suit to file another document, 
aud this was done. Immediately 
alter that, or considerably more 
than one year, or one and half year 
after the plaint was filed, and when 
the witnesses were going against 
the plaintiff's claim, the plaintiff 
again applies to be permitted to 
withdraw with liberty to bring a 
fresh suit. I think the Courts 
below were quite right in not allow¬ 
ing any such privilege. There is 
a decision to be found in Volume 
XII., Weekly Reporter, Privy Coun¬ 
cil Rulings, page 44, in which 
their Lordships hold that in those 
cases iu which tho suit fails by rea¬ 
son of some point of form the par¬ 
ties may be allowed to withdraw 
the suit with liberty to bring a 
fresh suit, but not in a case like 
this in which issues were joined 
and tho plaintiff failed to produce 
evidenoe in support of his claim. 

The special appeal is dismissed 
with costs. 
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CALCUTTA HIGH COURT. 

The 28 th May , 1874. 

Before Sir R, Couch, Kt., Chief 
Justice, and C. Pontifex, J. 

Ciiundrr Caunt Mookkr/eb 
{Defendant) Appellant , 
versus 

Ram Coomar Coondoo and another 
(Plaintiffs) Respondents. 
Maintenance—Suit for damages 
against the party carrying litiga¬ 
tion in the name of another. 

An action may be maintai ne<I against 
a person for maliciously, and without rea¬ 
sonable or probable cause, procuring a suit 
to be instituted. The fact that two of the 
Judges of the High Court were of opinion 
that the plaintiffs were entitled to a decree 
(which was subsequently reversed by the 
Privy Council) would show that there was 
reasonable and probable cause for the plaintiffs 
propecut.ing the suit. If there be no reason¬ 
able or probable cause for bringing a.suit, 
the want of it would be evidence of malice. 

It has always been admitted that the 
English Common Law, and the Statutes as to j 
maintenance and champerty, are not appli¬ 
cable, and are considered as having-no force 
in this country. They certainly do not j 
apply in the Mofussil, whatever question ' 
there might be how far they had been intro¬ 
duced within the jurisdiction of the Supreme 
Court. The ground upon which agreements 
which are champeitous, or agreements for 
maintenance, have been held to be void in 
this country, is, that they are contrary to 
public policy, or, as described by the Judicial 
Committee of the Privy Council in Fischer 
vs. Kamala Naicker (8th Nov., I. A., 170) 
are considered to be immoral and against 
public policy, and such as the law will, there¬ 
fore, net enforce here, and will treat as void. 


But if this is the ground on which agree¬ 
ments of this kind are void in India, as I 
consider it to be, according -to the decisions 
on the subject in India, and also by 
the Judicial Committee, it will not tnable 
an action to be brought against the person 
who maintains the suit. The ground , on 
which an action is allowed in England, »if,, 
that the defendant has been guilty of an of¬ 
fence by which the plaintiff has suffered 
damage, does not exist here. When we exa* 
mine the English law aud ,-ei the grounds of 
the action there, I think that in this country 
au action for maintenance cannot be brought, 1 
The decision in Vol. II., Leg d Companion, 
p. .07, reversed. 

Concu, 0 J.—The plaiut in (his 
j suit stated that the defendant con¬ 
spired and agreed with certain, 
persons, named John McQueen and 
Mary Anne (his wife), to cause 
or suffer to be instituted and 
| maintained in their names a civil 
suit for the possession of certain 
lands and premises of which the 
plaintiffs were in possession as 
owners, and it set ouJt a deed made 
between McQueen- and his wife 
and the defendant, in which, after 
reciting' the title of McQueen and 
his wife to the premises of which 
(lie plaintiffs were in possession, it 
is recited that McQueen and his 
wife had applied to the defendant 
to assist them in commencing' and 
conducting such proceedings as 
might he necessary for the recovery 
of the said premises, u and to pay 
all advances, and disburse all and 
every sum or sums of money what¬ 
ever, which should or might be ne-. 
cessary for stamps, fees to counsel*, ' 
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or mooktears’ fees, or lor any purpose 
whatever referring to the said pro¬ 
ceedings.” It is also recited that 
the two persons requiringassistance, 
the defendant had agreed to pay to 
them the sum of Rs. 150 a month 
for their support and maintenance 
until the final determination of the 
snit and proceedings. It was then 
covenanted on the part of the de¬ 
fendant to provide the money to 
carry on the suit and to pay 11s. 
150 monthly, and it was agreed be¬ 
tween McQueen and his wife and 
the defendant that the defendant 
was, in the first place, out of the 
monies to be recovered from the 
defendants in that suit, or in case 
of recovering the lands held by 
them, out of the proceeds of the 
sale thereof, to retain and reim¬ 
burse himself all monies he might 
have paid, advanced, or disbursed 
under the agreement, either in res¬ 
pect of the suits so to be com¬ 
menced or otherwise, with interest 
at the rate of 12 per cent, per an¬ 
num, or in respect of the monthly 
eum of It6. 150, and thou to re¬ 
tain by way of remuneration for 
his trouble and risk in conduct¬ 
ing and carrying on the business 
and advancing the necessary funds 
therefor, and for the monthly pay¬ 
ments, one equal third part or 
share in the clear net proceeds of 
such suit or suits after all pay¬ 
ments with interest. 

The plaint states the proceedings j 
in the suit, and charges that the 
defendant, by reason of the acts 


which he is alleged to have done, 
had made himself liable for all costs 
incurred by the plaintiffs in defend¬ 
ing the suit, and fpr the rents and 
profits which the ^plaintiffs would 
have received in respect of the pro¬ 
perty since possession of it was ob¬ 
tained by McQueen and his wife 
under the decree of the Court. 

Mr. Justice Macphcrson made 
a decree in favour of the plaintiffs, 
from which this is an appeal. 
What we have to determine is 
whether, on the facts proved, the 
action or suit can be maintained. 
Now, an action may be maintained 
against a person for maliciously, 
and without reasonable or probable 
causa, procuring a suit to be insti¬ 
tuted. The law on this subject is 
stated by Mr. Justice Williams in 
a case to which I shall presently 
refer. The action may be brought 
against the defendant, although he 
was not a party to the suit, because 
an action would be maintainable 
against tbe plaintiffs in the suit if 
they instituted it without reason¬ 
able or probable cause. Practically, 
such actions are seldom or never 
brought, because if the suit has been 
brought without reasonable or pro¬ 
bable cause, the judgment will be 
in favour of tbe defendant, and he 
will get bis costs by the judgment 
iu the suit. Consequently, actions 
for instituting proceedings with¬ 
out reasonable or probable cause 
are mostly where the proceedings 
were of a criminal nature, as in an 
action for malicious prosecution ; or 
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where the proceeding is one in 
which the defendant has been ar¬ 
rested, then the action is for the 
malicious arrest. But in order to 
maintain an action of this kind 
there must be malice, and the suit 
must have been brought without 
reasonable or probable cause. Mr. 
Justice Williams, in Cotterell vs. 
Jones (11, C. B., 730), says : “ It 
is clear that no action will lie for 
improperly putting the process of 
the law in motion in the name of 
a third person, unless it is alleged 
and proved to have been done ma¬ 
liciously an3 without reasonable or 
probable cause ; but, if there be 
malice and want of reasonable or 
probable cause, no doubt traction 
will lie, provided there be also a 
legal damage/' 

In this case Mr. Justice Mac- 
pherson bus found, and I agree 
with lam, that there coubl not be 
said to be a want of reasonable or 
probable caiise for instituting the 
suit. A division bench of this 
Court made a decree in favour of 
the plaintiffs. It is true that the 
decree was reversed on appeal i o Her 
Majesty iu Council, but the fact 
that two of the learned Judges of 
this Court were of opinion that the 
plaintiffs were entitled to a decree 
would show that there was reason¬ 
able and probable cause for the 
plaintiffs prosecuting the suit, and 
attempting to recover possession of 
the property. We must take it, 
on the authority of the highest 
tribunal, that the learned Judges 


of this Court were mistaken in the 
view which they took of the plain¬ 
tiffs’ case ; but we cannot say that 
persons who have obtained a judg¬ 
ment of the High Court, although 
it was afterwards reversed, had not 
reasonable or probable cause for 
bringing the suit. If there had 
been no reasonable or probable 
cause for bringing the suit, the 
want of it would have been evi¬ 
dence of malice. But that is not 
the case here. And' there is no 
evidence that the defendant entered 
into this agreement with McQueen 
and his wife from any malicious 
motive. In fact, all the evidence 
we have as to how the agreement 
came to be made is the recital in 
the deed. That shows that these 
persons, thinking they had some 
right to recover possession of the 
property, and being without means 
to institute proceedings for that 
purpose, applied to the defendant 
to lend them the means of remain¬ 
ing within the jurisdiction of the 
Court and to support them whilo 
the suit was proceeding. So far as 
there is anv evidence in the case, I 

think there is no ground for hold- 
© 

ing that an action for malicious 
prosecution, and without reasonable 
or probable cause, can be maintain¬ 
ed against the defendant. 

I may, in addition to Cotterell vs. 
Jones , upon the law for this part of 
the case, also refer to Flight vs. 
Leman (4, Q. B., $83. 

The case has been presented in 
the plaint in another form/ viz., 
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as an action fur what is called 
maintenance, for maintaining a 
suit whicli was brought by McQueen 
and his wife. Now, we have to 
see whether such an action can be 
maintained in India. When we 
look at the ground upon which it 
is maintainable in England, it will 
be seen that the cases where it has 
been allowed will not apply in this 
country, and cannot be considered 
as being the law here. In Eng¬ 
land maintenance and champerty 
were offences by the Common Law, 
punishable according to the Com¬ 
mon Law. This is shown in Haw¬ 
kins' Pleas of the Crown, whore he 
treats of this subject. The statutes 
in England were declaratory of the 
Common Law, and imposed penal¬ 
ties for these offences in addition 
to the penalties which were impos¬ 
ed by the Common Law. So that 
the state of things in England is 
that maintenance was an offence, 
and punishable as such, and an 
agreement in Englaud to maintain 
an action, or an agreement of a 
ehampertous nature, was void, be¬ 
cause it was to do that which was 
illegal ; it was an agreement to 
do what was an offence, and so 
it was void. The reason that a 
person who suffered injury by an 
action being maintained by an¬ 
other was allowed to bring a suit, 
was that if a person did an illegal, 
act by which another suffered spe¬ 
cial damage, an action might be 
brought against him for the da¬ 
mage, An illustration of this is 


to bo found in an action being al¬ 
lowed to be brought against a per¬ 
son guilty of the offence of obstruct¬ 
ing a public highway, # by a person 
who suffered special ^damage by 
reason of the highway being oh- 
strueted. On the same principle^ 
an action for maintenance was al¬ 
lowed in England ; but that does 
not apply to India. It has been- 
always admitted th^t the English 
Common Law, and the statutes as 
to maintenance and champerty, are 
not applicable, and are considered 
as having no force in this country. 
They certainly do not apply in the 
Mofussil, whatever question there 
might be liow far they bad been 
introdt^d within the jurisdiction 
of the Supreme Court. The ground 
upon which agreements which are 
ehampertous, or agreements for 
maintenance, have been held to be 
void in this country, is, that they 
arc contrary to public policy, or, 
as described by the Judicial Com¬ 
mittee of the Privy Council ill 
Fischer vs. Kamala Naicher (8th 
Nov., I. A., 170) are considered to 
be immoral and against public po¬ 
licy, and such as the law will, 
therefore, not enforce here, and will- 
treat as void. But if this is the 
ground on which agreements of 

o o 

this kind arc void in India, as I 
consider it to he, according to tho 
decisions on the subject in India, 
and also by the Judicial Commit¬ 
tee, it will not enable an action to 
be brought against the person who 
maintains the suit. The ground 
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on which an action is allowed in 
England, vie., that the defendant 
has ,been guilty of an offence by 
which the plaintiff has suffered 
damage, does not exist here. When 
we examine the English law and 
see the grounds of the action there, 
I think that in this country an 
action for maintenance cannot be 
brought. This part of the case of 
the plain tiffs,#in this suit is, there¬ 
fore, unsupported. 

But the case was also put on 
another ground. It is said that 
the defendant had an interest in 
the suit, which was brought by 
McQueen and his wife, and having 
an interest in the suit, and having 
also (as it is not disputc<|d)c did) 
supplied the means of carrying it 
on, he ought to be made liable to 
pay the costs by an action being 
brought against him. This argu¬ 
ment assumes that the agreement 
in the indenture is a valid one, and 
that it is not void as being con¬ 
trary to public policy, for if it were, 
the defendaut acquire no interest 
in the property. Taking it that 
the defendant did acquire an inter¬ 
est in the subject matter of tiic 
suit by the agreement, and that it 
was carried on for his benefit, as 
welt as for that of the plaiutiffs iu 
it, the objection against the pre¬ 
sent suit is that the defendant was 
not guilty of any wrongful act. 
If he had an interest in recovering 
the property, it was not a wrong¬ 
ful act to supply the money to car¬ 
ry on the suit, For this reason it 


was in England, an answer to a 
suit for maintenance that the party 
had an interest in the suit which 
was brought, and which he was 
charged with having maintained. 
In considering the third ground 
on which it is sought to support 
the case of the plaintiffs, we must 
take it that the defendant did not 
do a wrongful act, and, therefore, 
there is no ground for the plaintiffs 
being allowed to bring an action 
against the defendant, although 
they may have sustained au injury 
by the defendaut supplying the 
means for carrying on the suit. 
If the act is oue which,the defen¬ 
dant might lawfully do, the plain¬ 
tiffs cannot sue him for damages 
which they have sustained by rea¬ 
son of it. The course which ought 
to have been 'taken, assuming, as 
we must in this part of the case, 
that the agreement was not void, 
and that the defendant had an in¬ 
terest, was to rrialce the defendant 
a paily to the suit, that he who 
had become entitled to onc-tbird 
part of the proceeds of the suit 
should, by becoming a party to it 
with the other plaintiffs, put it in 
the power of the Court to give 
judgment against him, and to bind 
him by the judgment as others 
would be bound, and, if necessary, 
to make an order that be should 
pay the costs. It was known to 
the plaintiffs that tiffs deed bad 
been made, but whether it was 
known or not, and if they did not 
discover it before the suit waa final- 
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ly disposed of, which would be 
their misfortune, they are not in a 
worse position than where persons 
may be made liable in a suit as 
defendants, but the plaintiff, not 
being aware of their liability, does 
not join them in the suit; the 
plaintiff cannot aftervvardssue them. 
Here the plaintiffs might have in¬ 
sisted that the defendant should be 
made a party to the suit. And if 
it was doubtful whether that could 
be done, there are various authori¬ 
ties to show that if the suit was 
really his suit, and was carried on 
for his benefit, the defendant might 
have been, required to give security 
for the costs. Mr. Kennedy has 
cited several eases on the point 
which were decided by the Courts 
in Ireland, and there are cases in 
the English Courts to the same 
effect. If a person who has an in¬ 
terest in having a question decided 
puts forward another to have it 
tried in a suit in Bis name, but the 
person putting the nominal plain¬ 
tiff forward is the substantial plain¬ 
tiff in the case (as where a land¬ 
lord puts forward his tenant to dis¬ 
pute a claim of right of way), the 


Court has power to, and wonld re¬ 
quire the real plaintiff, although 
not appearing as such, to give se¬ 
curity for the costs. * 

It appears to me ^hat, in this 
case, either the defendant'Ouglit to 
have been required to be a plaintiff 
with McQueen and his wife, or that 
he ought to have been called upon 
to give security for costs. The 
Court having erroneously refused 
to do that, there ought to have 
been an appeal. The plaintiffs 
have omitted to take the course 
which the law prescribed, and they 
cannot remedy it by bringing an 
action when there, is no principle 
of law on which it can be main¬ 
tained^ 

I tbink the suit should be dis¬ 
missed; but lookiug at all the cir¬ 
cumstances of the case, it is not 
one in which the defendant should 
get his costs. The decree of Mr. 
Justice Macpherson will be revers¬ 
ed, and the suit will be dismissed 
without costs in either Court, 

Pontipex, J,—I also think this 
suit must be dismissed. 
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tion, it is unnecessary for me to 
determine whether or not the trial 
was held by the Court having juris* 
diction in the district in which the 
offence was committed. 

It is urged in the grounds for 
revision that the offence lias not 
been committed, because there is no 
proof that the complainant actually 
suffered directly or indirectly from 
the scandalous imputation made on 
him by the accused. It is not 
necessary to prove any such result 
in order to sustain a charge of 
defamation ; it is snflieiont to show 
that the accused intended or knew j 
or had reason to believe that the ' 
imputation made by him would , 
harm the reputation of the com¬ 
plainant, and of this intention or 
knowledge the nature of the impu¬ 
tation made by the accused in this 
ease allbrds ample presumption. 

It. is also urged in the grounds of I 
revision that although the accused j 
named 12 witnesses in his defence, | 
only four were examined. Prom j 
the record I find the accused, when 
called on to make his defence and 
adduce his evidence, named four 
witnesses only, and these were duly 
examined. There is nothing to 
show that he then lequested that | 
other witnesses should lie examined, ; 

or that the Magistrate prevented ; 

. . I 

him from calling other witnesses. 

The grounds then on which revision 

is sought, iu uiy judgment fail, and 

the application must be dismissed. 


CALCUTTA HICII COURT. 
The 'Milk March, 1874. 

Pull Punch. 

The Ilon'hle Sir Richard Couch, 
I KI., Chief Justice, and the Ilon’blo 
J h. S. Jackson, J. B, Pbear, J5. G. 
Birch, and C. C. Morris, Judges. 
Niuciundro Lkll Cii.vrattJEf:, 

; Petitioner, 

vs. 

Okiioy Commt Su \w and others, 

i 

J Opposite Party. 

I 

| Partner — Criminal Misappropria• 

\ lion — Art A L V. of I860, S. 405.* 

A parln<’i wiio dishonestly misappropriates 
or Cornells to his own u*e, or dishonestly 
uses nr disposes of any of the partnership 
property which he is entrusted with or has 
dominion over, is guilty of criminal misap¬ 
propriation under S. 10.1 of the Penal Code. 

Couch, C. J. and Aiuslie, J., dif¬ 
fering from the decision iu 9, \V. 
IP, C. U., 57, referred the following 
question for decision by a Pull 
Bench : — 

Whether, if a partner dishonest¬ 
ly misappropriates or converts to 
Ins own use, or dishonestly uses 
or dispo-es of any of the partner- 

* Sue. Jflfi, Penal Code. -Whoever, being iu 
any manner entrusted with property or with 
any dominion over property, dishonestly 
misappropriate* or convert* to his own u*u> 
that property, or dishonestly uses or disposes 
of that property, in violation of any direction 
if law prescribing the mode in which such 
trust is to he discharged, or of any legal 
contract, express or implied, which ho has 
made touching the discharge of such trust, 
or wilfully suffers any other person so to do, 
commits “ criminal breach of trust. 1 ’ 
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ehij » property which be is entrust¬ 
ed with, tor has dominion over, he 
is g uilty of an offence punishable 
.-undeu' the PeDal Code. 

The judgment cf the Full Bench 
was delivered as follows by — 

' Cocch, C. J.—In this case a 
charge was preferred by the appli¬ 
cant against Okhoy Coomar Shaw 
-and others before the Magistrate of 
an Offence of criminal misappropri¬ 
ation. The Magistrate dismissed 
the complaint and discharged the 
defendants, on the ground that the 
complainant and the accused were 
partners, or, as he says in the first 
part of his judgment, that they 
were, -according to a deed of part¬ 
nership, joint owners of the pro¬ 
perty ‘in respect of which the 
criminal misappropriation was al¬ 
leged. He founded his decisiou 
upon a case in this Court in the 
IX., Weekly Reporter, Criminal 
■Rulings, p. d7, iu which two of the 
learned Judges, Mr. Justice Kemp 
and the late Mr. Justice Mitter, 
held that if there Was a partnership 
there could not be a conviction for 
-criminal breach of trust. Mr. 
Justice Elphinstone Jackson ap¬ 
pears to have doubted this, and 
not to have concurred with the 
other two Judges. He took a differ¬ 
ent view of the case, and also said 
that he was inolined to think that 
there might be circumstances under 
which one partner might be guilty 
of criminal breach of trust against 
another, 


An application was made to this 
Court before myself and Mr. Jus¬ 
tice Ainslie, under section 297 of 
tbe Criminal Procedure Code, to 
send for tbe papers and to decide 
upon the validity, in point of law, 
of tbe Magistrate's decision. 

Seeing that tbe Magistrate had 
acted upon a decision of this Court, 
we felt bonnd to refer tbe question 
for decision by a Full Bench, al¬ 
though I think I may say that we 
neither of us at the time entertain¬ 
ed any serious doubt upon it. 

It appears that there is a decision 
of Mr. Justice Mark by and Mr- 
Justice Birch in XXI., Weekly Re¬ 
porter, Criminal Rulings, p. 10, in 
which those learned Judges have 
held that there may be an offence 
under Section 424 of the Penal Code^ 
there may be a fraudulent conceal¬ 
ment or removal of property, whe¬ 
ther the fraud is intended to he 
practised on creditors or partners. 
This case was not quoted when the 
application was made to us ; but if 
it had been, we should still have 
been under the necessity of refer¬ 
ring the question to a Full Bench. 

We think the words of Section 
405 of the Penal Code are large 
enough to include the case of a 
partner, if it be proved that he was 
in fact entrusted with tbe partner¬ 
ship property, or with a dominion 
over it, and has dishonestly mis¬ 
appropriated it, or converted it to 
his owu use. There is no reason 
that the case of a partner should be 
excepted from the operation of this 
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Section. Indeed there is every 
reason that it should be included in 
it. It is a question of fact whether 
there has been an entrusting of the 
property, or a giving a dominion 
over it, sufficient to come within 
what is required. But if it be 
made out by the evidence that one 
partner was entrusted by bis co¬ 
partner:? with property, or with a 
dominion over it, aud that he had 
dishonestly misappropriated it, or 
dishonestly used it in violation of the 
mode in wh:.;h his trust was to be 
discharged, or of the agreement be¬ 
tween the parties as to the use he was 
to make of the property, lie ought to 
be tried for that offence. I there¬ 
fore think we should say that the 
decision in the IX., Weekly Report¬ 
er caunot be supported, and that the 
Magistrate ought to enquire into j 
the charge and determine whether, 
upon the evidence which may be 
produced before him, t here is suffi¬ 
cient ground for putting the ac¬ 
cused upon their trial. I do not 
think that we can make au order 
of that kind in the Full Bench. 
The matter will therefore stand 
over until Mr. Justice Ainslie 
returns. 


CALCUTTA HIGH COURT. 

Tie Uth April, 1874. 

Full Bench. 

The Hon'ble Sir Richard Couch, 
Kl., Chief Justice, and the Hon’ble 
F. B. Kemp, L. S. Jackson, J. B. 
Phear, W. Markby, F. A. Glover, 
W. Ainslie, C. Pontifex, E. G. 
Birch, and G. G. Morris, fudges. 
The Queen 
versus 

Mahomed Humayoon Shah, 
Appellant. 

Alternative Charge— False Evidence 
—Act XLV. c/1860 Sec. 193. 

Held by the majority (Jackson, J., dis- 
denting) that a charge framed on thu model 
given in Sch. III. of the Code of Criminal 
Procedure charging the accused upon two 
charges with having made contradictory 
statements in the course of judicial proceed¬ 
ings under Section 193, Penal Code, is a 
good charge, and that (Phear and Jackson, 
J J., dissenting) the Court or Jury, if convict¬ 
ing, need not by direct evidence find which 
of the two statements is false ;—all that is 
necessary being that the Court or Jury should 
find that the allegations made in the charge 
are proved. 

This case was referred to a Full 
Bench by Jackson and Hitler, Jj., 
on the 17 1A September 1873, with 
the following remarks :— 

Jackson, J. —The question raised 
in the present ease is whether the 
conviction of the prisoner is valid. 
The offence of which the prisoner 
is convicted is stated in these 
words“ That he did, on or about 
the 23rd day of January 1873, at 
Alipore, in the course of the trial 



26 Criminal the legal companion. Rulings. 


of Toolsee Dass Dutt and Mahomed 

Lutcof, on a charge of cheating, 

state in evidence before Moulvie 

Abdool Luteef, Deputy Magistrate 

at AJipore, that ‘ the greater part 

of the furnitures were sent bv me 

*/ 

to that house [viz., the home at 
Chitpore), and a small portion by 
Belilios and Zuhoorooddeen ■’ and 
that he did, on or about the 13th 
day of February 1873, at Alipore, 
in the course ol the trial ot J. It. 
Belilios, Toolsee Dass Dutt, and 
Mahomed Lutecf, in the &umc case 
of cheating, state in evidence beiore 
Moulvie Abdool Lutecf, Deputy 
Magistrate at Alipore, that ‘ lkdi. 
lios never sent any furniture of liis 
own, or of any one else, to that 
house (i'iz., the house at Chitpoie), 
nor was any of the furnitures in 
that house belonging to Belilios ” 
and it is said that one of these two 
contradictory statements the pri¬ 
soner “ either knew or believed to 
be false, or did not believe to be true, 
and that be has thereby committed 
an offence punishable under Sec¬ 
tion 193 of the Indian Penal Code.” 
It is not found that one or the other 
of these statements is in fact false, 
or that cither of such statements if 
false was intentionally given ; but 
the conviction manifestly rests up¬ 
on the simple circumstance that 
the two statements are contradic¬ 
tory one of the other. It has been 
contended that neither Section 193 
or Section 72 of the Indian Penal 
Code, nor any provision of the 
Criminal Procedure Code of 1872, 


j justifies such conviction. There is 
a Ruling of the Full Bench in G, 
W. 11., Criminal Rulings, p. 65, 
which supports the conviction, but 
the authority of that*decision lias 
been questioned in several later 
eases, viz., tlie case of Queen r. 
Mati Khowa in 3, 8. L. R„ Cr. 
App. Juris., p. 88 ;* the case of 
Queen v. Nomal in 4, 15. L. U., 
Criminal Ruling, p. 9 ;f in 9, 
W. R., pp. 25 and 54 , and in 12, 
\V. R.,p. 11. For myself 1 feel bound 
to say that 1 always entertained 
the contrary opinion. I expressed 
that opinion on the occasion of a 
case coming before the English 
Committee of this Court in 1862, 
the papers of which case are append¬ 
ed to this record. It may he sug¬ 
gested that this reference is not ne¬ 
cessary, inasmuch as the decision 
of the Full Bench is partly based 
on the terms of Section 381 of the 
old Code of Criminal Procedure, 
which is no longer in force; but l 
think it cannot be denied that if 
the reasoning of Sir Barnes Pea¬ 
cock in that case is carried to its 
full extent, it will also hold good 
under the new Code of Criminal 
Procedure. It is also pointed out 
that Schedule 3 annexed to the 
Procedure Code contains the form 
of an alternative charge under Sec¬ 
tion 193, and from this it may he 
supposed that the intention of the 
Legislature was to make a conviu. 

* 12, w. R., Cr, 31. 

t 12, W. K., Cr., 69. 
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tion in that form perfectly good. 
As at present advised, I think this 
is not so ; ajid on all considerations 
I think this matter should be refer¬ 
red to a Full Bench for an authori¬ 
tative ruling. 

Mittkii, J.—I agree in the order 
of reference. 1 do not wish, how¬ 
ever, to express any opinion upon 
the point in question. 

The judgments of the Full Bench, 
were delivered as follows :— 

Mounts, J.—I think it sufficient 
to say upon this reference that, in 
my opinion, the conviction arrived 
at by the Jury upon two charges 
framed in the alternative form, ac¬ 
cording to the model given in Sche¬ 
dule 3 of the Criminal Procedure 
Code, is good in law. It seems to 
me that the two statements embo¬ 
died in each charge, which were 
made by this prisoner, must be 
taken together, and that when so 
taken together they comprehend 
the specific ollence of intentionally 
giving false evidence in a stage of 
a judicial proceeding. It is possi¬ 
ble that each oi' the statements, and 
not one of them merely, was in it- 
self false, and that taken singly 
each might have afforded good 
ground for a distinct charge of an 
offence under Section 193 of the 
Penal Code; hut this course was 
not followed. The simpler course 
allowed by the law was adopted of 
framing a charge containing two 
contradictory statements of such a 
nature that the two, when token in 
combination , disclosed the specific 


evidence. It must be matter of 
evidence whether the contradictory 
statements contained in the charge 
are per se so irreconcilable that 
one of them is necessarily false, 
and also that the prisoner, in mak¬ 
ing them intentionally, spoke 
falsely in regard to one of them. 
This it is the province of the*Jury 
or Court to determine, and in the 
present instance the Jury had no 
diJIiculty in arriving at such a de¬ 
termination. It seems clear that 
the new Code of Criminal Proce¬ 
dure has expressly contemplated 
and, indeed, provided for this re¬ 
sult. When Section 442 provides 
that the charge may be in the 
form given in the 3rd Schedule, 
and when the 3rd Schedule gives 
an alternative form of charge in 
these words “ that you, on or about 
fsuch a date and place), in the 
course of the enquiry into (such a 
matter), and before (such an officer 1 , 
stated in evidence (such and such 
words), and that you, on or about 
(such another date and place), iu 
the course of the trial of (so and 
so), before (such an officer) stated 
in evidence (such and such other 
words', one of which statements 
you either knew or believed to bo 
false, or did not believe to be true, 
and thereby committed an offence 
punishable under Section 193 of 
the Indian Penal Code,” I cannot 
but hold that if those statements 
are radically contradictory one of 
the other, so that the contradiction 
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involves of necessity a falsehood, 
and it be proved that the deponent 
littered them, and that he by so 
doing deliberately intended to speak 
falsely, the substantive offence of 
intentionally giving false evideuce 
in a stage of a judicial proceeding 
is thereby established, and no need 
exists to determine by distinct evi¬ 
dence which one of the two state¬ 
ments is absolutely false. No doubt, 
strictly speaking, this form of 
charge is not an alternative charge 
in the sense contemplated by Sec¬ 
tion 45Criminal Procedure Code* 
This is not a case where two or 
more offences are disclosed by the 
6ing)e act or set of acts committed, 
or rather alleged to have been com¬ 
mitted, by the accused, and it is 
doubtful what particular offence iu 
law can be found on the facts 
proved ; but the alternative consists 
in this that of two statements made 
by the accused, one or other of them, 
it does not matter which, inasmuch 
as the two involve an absolute con¬ 
tradiction, must be of such a nature 
that the person making it either 
knew or believed it to be false, or 
did not believe it to be true. It is, 
as already said, expressly to meet 
this particular kind of offence that 
Schedule 3 contains a specific form 
described as a form for “ alterna¬ 
tive charges on 8ection 193" of the 
Indian Penal Code. If it were in¬ 
tended that the Jury or Court 
should find which of the two state¬ 
ments set out in the charge was 
false, not only would this form be 


cumbrous and unmeaning as an al¬ 
ternative form, but the force of 
the two contradictory statements 
in combination would be entirely 
lost, so as to enable fcuch Jury or 
Court to determine that the ac¬ 
cused kuew or believed one of the 
statements to be false, or did not 
believe it to be true, and that be 
thereby committed an offence under 
Section 193 ot the Indian Penal 
Code. 

Birch, J.— I concur with Mr. 
Justice Morris. 

Ainslie, J.—I am also of opini¬ 
on that the convictiou on a charge 
framed in the form given in the 
3rd Schedule of Act X. of 1872 is 
good, although it may not declare 
which of the two statements set 
out in the charge is false. By 
Section 442 of the Act, a charge? 
iu that particular form is declared 
to be a good and valid charge. If 
it is a good charge to try a man on, 
it appears to me to follow of neces¬ 
sity that it must be a good charge 
to convict him on ; and there is no¬ 
thing in Section 461 which requires 
that the circumstances which con¬ 
stitute the offence should be set out 
in the conviction. 

It appears to me that this is not 
a case which comes under the second 
part of the Section, which refers to 
offences punishable under different 
Sections, or parts of a Section, of 
the Penal Code, but that it falls 
under the first part of Section 461. 
If the Court comes to the conclu¬ 
sion that the accused person must 
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of necessity have given false evi¬ 
dence, it is sufficient, under the 
first part of Section 461, to state 
in the conviction that he has given 
false evidence, and is therefore 
punishable under Section 193 of 
the Penal Code. 

Markby, J.—I am of opinion 
that a conviction in the form in 
which this prisoner has been con¬ 
victed upon a charge in the same 
form is good in law. 

It appears to me that this is a 
case to which the second Clause of 
Section 461 has no application. 
The offence of which the prisoner 
has been convicted is giving false 
evidence, and the Section of the 
Penal Code under which he has been 
convicted is Section 193. There 
is no necessity, therefore, for re¬ 
sorting to the alternative given in 
the second Clause of Section 461, 
and it need not be further consi¬ 
dered. 

Nor does it appear to me that 
Section 455 has any application 
cither. There was not in this case 
u a single act or set of acts of such 
a nature that it was doubtful which 
of several offences the facts which 
could be proved would constitute.” 
The facts which could be proved, 
even if they are to be treated as a 
single set of acts, could only con¬ 
stitute the offence of giving false 
evidence under Section 193, and 
no other. 

The only question which it ap¬ 
pears to me that we have to con¬ 
sider iu this case is, whether a 


charge in this form is sufficient. 
If it is sufficient, then it appears 
to me to follow as a matter of 
course that a conviction which fol¬ 
lows the words of the charge must 
be good also. And whatever might 
otherwise be my opinion in tho 
matter, I think we are precluded 
from saying that this is not a good 
charge, seeing that it is in the very 
form given by the 3rd Schedule, 
and the Act provides (Section 442) 
that the charge may be in the form 
therein given. 

It is said that the Legislature 
will thus, by the form in whieh 
they have drawn the charge, have 
altered the definition of the offence 
of giving false evidence as given 
under the Penal Code, which was 
not their intention. I am not 
sure that this is the effect of what 
has been done. But even if it is 
so, the Legislature must 1 think be 
taken to have been aware, when 
they laid down these forms authori¬ 
tatively, that the form in which a 
charge is laid does affect materially 
the evidence which is necessary to 
support it: and that by changing 
the evidence which is necessary to 
support a conviction for au of¬ 
fence, the natute of the offence it¬ 
self may sometimes be changed. 

I think there could not be here 
any accidental omission or over¬ 
sight. This foj m of charge must 
have been given to meet this very 
case. I think, therefore, 1 am 
bound to consider this to be a good 
charge, and to apply to it the usu- 
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Rulings. 


nl rule which 1 understand to be 
this : that a chaige is proved when 
all the material averments in it 
are proved. Here the finding is 
that all the averments are true, 
ami a conviction in these terms is 
certainly a good conviction, though 
I should have thought it equally 
good if it hail merely been that the 
prisoner was guilty of giving false 
evidence, as that would have been 
equivalent to a finding that the 
charge as laid was proved. 

Piikar, J.—The matter before us 
entirely depends upon the right con¬ 
struction to he placed upon certain 
portions of the existing Criminal 
Procedure Code ; and if, in consi- j 
dering the question which has been 
put to us iu this reference, we were 
restricted from travellingbeyomlthe | 
limits of the actual text of that 
Code, 1 think 1 should he led with¬ 
out difficulty to the opinion that 
the verdict of the jury ought not 
merely to find that the one or the 
other branch of the alternative 
charge made against the prisoner j 
in the present case is true, hut 
ought to specify which of the two 
branches is true. 

The charge is a statement, express 
and implied (Sections 4o9, 440) of 
the facts which the prosecution 
undertakes to establish by evidence, 
against the accused, and several 
Sections of the Code are directed to 
enacting that it shall generally he 
precise, single, and unambiguous. 

The prosecution may (with cer¬ 
tain limitation) at one and the 


same trial offer to the jury several 
views of the facts, either of one, so 
to speak, criminal occurrence or of 
several criminal occurrdhces,accord¬ 
ing to which views llie prisoner's 
conduct in each occurrence amounts 
to the commission of a correspond¬ 
ing offence (Sections 452, 453, 454, 
455.) If those are several views of 
the same occurrence, then the offence 
varies with the Section, or part of 
a Section, within which the par¬ 
ticular view brings it: if they are 
views of several occurrences, then 
the corresponding offences may fall 
within the same Section. And it 
is important in reference to a Full 
Bench decision, which will be 
presently mentioned, to bear this 
distinction in mind. 

These several views cf the facts 
should generally he exhibited in a 
succession of distinct charges (Sec¬ 
tion 454), but (in the case at any 
rate of their being only alternative 
statements of one criminal occur¬ 
rence) they may be put in the 
shape of an alternative charge 
(Section 455 explained bj T the il¬ 
lustration). 

And whether alternative views 
of the facts of one criminal occur¬ 
rence arc exhibited in a series of 
charges, or in one alternative charge, 
if the Court is doubtful which is 
established by the evidence, it must 
expressly say so, and in that event 
will pass judgment in the alterna¬ 
tive according to Section 72 of the 
Penal Code (para. 2, Section 461). 
In all other cases it would seem, at 
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Passed by the Governor General 
of India in Council. 

(Received the assent of the Governor 
General on the otk May \ 874.) 


An Act to amend the Code of Crimi¬ 
nal Procedure. 


For the purpose of .unending 

the Code ofCrimi- 

* 

Preamble. nal Procedure ; It is 
hereby enacted as 

follows : — 


Amendment 
of section :J. 


1. In section two, alter the 
fourth paragraph, the 
following shall be in¬ 
serted, (namely) : — 
“ The cases in which the Police 
may arrest without warrant or not, 
in the ca->e of each offence under 
|he Indian Penal Code or any other 
f law referred to in section eight, 
whether a warrant or a summons 
shall ordinarily issue in the first 
instance, 

whether the offeuee is bailable or 


not, and 

the Court by which the offence 
is triable, 

arc indicated respectively by the 
third, fourth, fifth and seventh 
columns of the fourth schedule 
hereto annexed.” 

2. To section four the following 

Addition to clause shall be added 
eecliou 4 • (namely) :~ 

“ In every part of this Code, 
except where a contrary intention 


appears from the context, words 
which refer to acts done extend also 
to illegal omissions.” 

3. To sections eighteen and 

thirty-six, the fol- 

Amendment I ow j ne r words shall 
Of sections 18 ° 

and he added (name¬ 

ly) 

“or if he think further enquiry 
or additional evidence upon any 
point hearing upon the guilt or 
innocence of the accused person to 
he necessary, he may direct such 
enquiry or evidence to be made or 
taken.” 

4. In section thirty-nine, after 

the word “ limits,” 
lli0 following words 
shall be inserted 
(namely): “and may, with the 
previous sanction of the Governor 
General in Council, declare any 
local area to be a District.” 

5. To section forty-two, the 

following clause shall 

42? t0 be added ^ ame " 

iy) 

u With the previous sanction of 
the Governor General in Council, 
the Local Government may dele- 
mate, with such limitations as it 

cj ' 

may think proper, to any officer 
under its control, the power con¬ 
ferred by the first clause of this 
section.” 

6. In section forty-four and the 

first paragraph of 

Amendment 

of sections 44 section forty-seven, 

and 47. the word “criminal”, 

* 

shall be omitted. 
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7. To section forty-six, the fol¬ 

lowing illustration 

Addition to gli a ll be added (name- 
aectiou 46. 

Jy) 

11 Illustration. —A Magistrate of 
the third class having jurisdiction 
finds an accused person guilty, but 
considers that he ought to receive 
a more severe punishmeut than 
imprisonment for a term of one 
month, or a fine of fifty rupees. 
On recording the finding, submit¬ 
ting the proceedings and forward¬ 
ing the accused to the Magistrate 
of the District, such Magistrate 
may pass a sentence on the accused 
including solitary confinement and 
whipping.” 

8. In section fifty-nine, after 

the word “ Court,” 

ofiecTon’s’r 4 ihe wor(ls “ inferior 
to a Court of Session” 
shall be inserted. 

9. To the second paragraph of 

section sixty-three, 

■Jioa 63° tbe lowing words 
shall be added 

(namely) :— 

“ Provided .that such direction 
be not repugnant to any direction 
previously issued under the tweuty- 
fourth and twenty-fifth of Victoria, 
cap. 104, section fifteen, or under 
section sixty-four of this Code.” 

„ , . 10. In section 

Provlao or . . r 
section 64 re- sixty-four, the pro- 

P e * led - viso shall be re¬ 

pealed. 


Power to . IL After section 

trausfer crimi- sixty-four, the fol- 
nal cases from , . .. , ,,, 

one High Court lowing section shall be 

to another. inserted*(namely):— 

“ 64A. Whenever it appears to 
the Governor General in Council 
that it will promote the ends of 
justice or tend to the general con¬ 
venience of parties or witnesses, he 
may, by notification in the Gazette 
of India , direct the transfer of any 
particular criminal case or appeal 
from one Hiyli Court to another 
High Court, or from any Criminal 
Court subordinate to one High 
Court to any other Criminal Court 
of equal or superior jurisdiction 
subordinate to another High Court. 

“ And the Court to which such 
case or appeal is transferred shall 
deal with the same as if it had been 
originally instituted in or presented 
to such Court.” 

12. For the second paragraph 
of section seventy- 

A mend incut J ive t J, 0 following 
of section /6. 9 0 

shall be substituted 
(namely):— 

“ When the offence, or one of the 
offences, complained of is punish¬ 
able with death or transportation 
for life, the commitment shall be 
to the High Court. 

“ And where any person so com¬ 
mitted is charged with several of- 
feuces, of which one is punishable 
with death or transportation and 
tbe other with a less punishment, 
and tbe High Court considers that 
he should not be tried for the of¬ 
fence punishable with death or 
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transportation, the High Court may 
nevertheless try him for the other 
offence.” 

13. In section one hundred and 
eighty-six, for the 
.r,S? words “ charged be* 
fore any Criminal 
Court with an offence,” the follow¬ 
ing words shall be substituted 
(namely) : — 

“ accused in any Criminal Court 
of an offence.” 

1-1. In section one hundred aud 
ninety-live, Expla- 

Of S'? “*« “I- hr <bo 

K x planatiou word * cannot/ the 

III 

words “ shall not 
ordinarily” shall be substituted. 

15. To section two hundred and 

two, clause tirst, the 
Addition to ,, , , << 

Boctiou 202. following words shall 

bo added (namely) : 

“ unless the Magistrate is satisfied 

that such Government Pleader or 

other person is already aware of the 

commitment and the form of the 

charge.” 

16. To section two h undred and 

sixteen, the f’ollow- 


Additiun to 
section 215. 


ing explanation shall 
be added (namely):— 
“Explanation III.—The charge 
shall be prepared as soon as the 
Magistrate is of opinion that a 
primd facie case has been established 
against the accused person, al¬ 
though the whole of the evidence 
for the prosecution may not have 
been completed.’ 1 


17. In section two hundred and 

Amendment f<W pa- 

of section 222, ragraph (10), the 

para. ( 10 ). following shall be 

substituted (namely) :— 

“(10.; Insult with intent to 
provoke a breach of the peace un¬ 
der section five hundred and four, 
and criminal intimidation under 
section five hundred and six, of the 
Indian Penal Code.” 

18. In section two hundred and 

thirty-one, for “ sec- 
ofe“T tion four hundred 

and seventy-two,” 
the following words shall be sub¬ 
stituted (namely) 

“ Section thirty-three, section 
four hundred and thirty-five, sec¬ 
tion four hundred and seventy.two, 
or section four hundred and seven¬ 
ty-four.” 

19. To section two hundred and 

forty-seven, the fol- 

rfiSSZ? Iowiu s w ° rds •>»“ 

be prefixed (name¬ 
ly) : —“ The person conducting the 
prosecution shall then open his 


ease, aud” 

20. For tho first paragraph of 
section two hundred 
forty-uiao. the 
following shall be 
substituted (namely):— 

“ When a witness is produced be¬ 
fore the Court of Session or before 
the High Court in the exercise of 
its original or appellate criminal 
jurisdiction, the evidence given by 
him before the committing Magis- 
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Irate may, iu the discretion of the 
presiding 1 Judge, be treated as evi¬ 
dence in the case, if it was duly 
taken in the presence of the accused 
person,” 


21. In the fourth paragraph of 
section two hundred 

of section ‘Tg^ an ^ S ’ x ty"^’ ce j n,tev 
the word “ verdict,” 

the words “of the jurors or” shall 
he inserted; and for the fifth and 
sixth paragraphs of the same section 
the following shall be substituted 
(namely) :— 

il If the Court disagrees with the 
verdict of the jurors, or of a ma jori¬ 
ty of the jurors, on all or any of the 
charges on which the prisoner has 
been tried, and considers it neces¬ 
sary for the ends of justice to do so, 
it may submit the case to the High 
Court. If the Court docs so, it 
shall not record judgment of ac¬ 
quittal or of conviction on any of 
the charges on which the prisoner 
has been tried ; but it may either 
remand him to custody or admit 
him to hail. 

u The High Court shall deal with 
the case so submitted as it would 
deal with an appeal, hut it may 
acquit or convict the accused person 
on the facts as well as law, without 
reference to the particular charges 
as to which the Court of Session 
may have disagreed with the verdict; 
and if it convict him, shall pass 
such sentence as might have been 
passed by the Court of Session.” | 


For 

Amendment 
of fieenou 271. 

(namely):— 


section two hundred 
and seventy-one, the 
following sections 


shall b<f substituted 


Appeal from 
sentcnco of Sca¬ 
bious J udge. 


“271. Any per¬ 
son convicted on a 
trial held l>y a Ses¬ 
sions Judge may ap¬ 
peal to the High Court. 

“ An appeal may lie on a matter 
of fact as well as a matter of law, 
except where the conviction was 
in a trial by jury, in which case the 
appeal shall be admissible on a 
matter of law only.” 

“ 127IA. When any such person 
is sentenced to death, 
JSSU; the Sessions Court 
of death. shall give him a copy 

of the sentence and 
info rm him that, if he wishes to 
appeal, his appeal must be made 
within seven days; and the Court 
shall delay the transmission of the 
reference hereinafter required for a 
reasonable time not exceeding seven 
days to allow of tbe appeal and refer¬ 
ence being made at the same time. 

“ When it appears that the exe¬ 
cution of the sentence should not 
be delayed, the Sessions Court may 
lorward the reference at once, re¬ 
cording its reasons for so doing,” 
27113. W here the Judges com¬ 
posing the Court of 
appeal, reference or 
revision are equally 
divided, the case, 
with their opinions 
thereon, shall be laid before another 


Precede ro 
where J iidgeu 
uf (Joint of ap¬ 
peal, &c, are 
equally divided. 
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Judge, and suck Judge, after such 
examination and hearing as he 
thinks fit, shall deliver his opinion, 
and the judgment or order shall 
follow such opinion.” 

26. Iu the second paragraph of 
section two hundred 
and “veuty-two, for 
the words “ and the 
rules of limitation shall not apply 
to appeals presented under this 
section,” the following clause shall 
bo substituted (namely) :—“ No 
appeal shall be presented under this 
section after six months from the 
date of the judgment complnind of.” 

21. In the second clause of sec¬ 
tion two hundred 
of tZ aiul seventy-four, the 
last twenty words 
shall be omitted, and to the section 
the following explanation shall be 
added (namely) :— 

“ Explanation. —A sentence by 
which imprisonment is awarded in 
default of payment of fine, is not 
a sentence by which two or more 
jninishmeuts are combined, within 
the meaning of the second clause 
of this section.” 

25. l'or section two hundred 
and seventy-six, the 

be 

substituted (name¬ 

ly) =— 

“ 276. If any person affected 
by a sentence or 

Copies of 0 t,ker order passed 

proceedings. . A 

by a Criminal Court 
dosires to have a copy oi the J udgeV 
charge to the jury or of any othei 


proceeding not being tkejudgment 
or order provided for by section 
four hundred aiul sixty-four, he 
shall, ou applying for such copy, 
he furnished therewith provided 
that he pay for the same, unless 
the Court, for some special reason, 
sees fit to furnish it free of cost.” 

20. To section two hundred and 
seventy-eight, the 

Amendment J 0 ]l ow i n g claUSOSball 
of section 2/3. ° 

be added (namely):— 

" In rejecting an appeal under 
this section, the Appellate Court 
shall not enhance the sentence.” 

27. To section two hundred and 
seventy-nine, the 

Amendment fyUuivjng wordsskall 
be added (namely):— 

“ and in cases under section two 
hundred and seventy-two, where 
the Appellate Court decides to hear 
the appeal, it shall also cause notice 
to be given to the respondent.” 

2S. To the first clause of sec¬ 
tion two hundred and 
of section 280. eighty, the following 
words shall be add¬ 
ed (namely) : — 

“or order the appellant to bo 
retried.” 

29. In the second paragraph of 
section two hundred 

Amendment t 

of section 2U(i. and ninety-six, the 
words “ Provided 
that” shall be omitted and the fol¬ 
lowing words shall be added (name¬ 
ly) : —“ upou the matter of such 
complaint or of which the accused 
person has been, in the opinion of 
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the Court or Magistrate, improper 
ly discharged. 

“ Provided that, if in the opinion 
of such Court or Magistrate, the 
evidence shews that some other of¬ 
fence has been committed by the 
accused person, such Court or Ma¬ 
gistrate may direct the Subordinate 
Court to inquire into such oflenee.” 
oO. Iu the third paragraph of 
section two hundred 

•fw'S'S? and ninety-seven, 

for the word “ in¬ 
conveniently” the word “ incor¬ 
rectly” shall be substituted. 

SI. For section two hundred and 
ninety-eight, the fol- 

of 8 t“ion lowin o sbil11 be sub " 

stituted (namely) :— 

“ 298. The High Court or the 
Court of Session may direct the 
Magistrate of the District, by him¬ 
self or by any of the Magistrates 
subordinate to him, 

“ or the Magistrate of the Dis¬ 
trict may direct any subordinate 
Magistrate, 

“to make further inquiry into 
any complaint which has been dis¬ 
missed under section one hundred 
and forty-seven.” 

32. For the fourth paragraph 
of section three hun- 

Of section 302. dred two, the 

following section 
Bhall be substituted (namely) 

“ 302A. In cases tried by any 
Court inferior to a Court of Ses¬ 
sion, where the accused person is 
sentenced to imprisonment, tho 
Court shall forthwith forward him 


with a similar warrant for the 
execution of the sentence to the 
officer in charge of the jail of the 

District in which the* trial was 
held : f 

u But where the accused person 
is sentenced to whipping, the 
sentence may be executed at such 
place and time as the Court may 
direct.” 

33. In the third paragraph of 
, , , section three bun- 

Amendmanfc 

of nectioua ail dred and eleven, al- 
aud .31.1. ter j.^ e W ord JMa- 

gistrate,” the words “ or a Supci- 
inteudent of a Jail” shall be insert¬ 
ed. 

And in the first and second 
paragraphs of section three hun¬ 
dred and twelve, after the word 
“ Magistrate,” the words “ or Su¬ 
perintendent” shall be inserted. 

3-f. To the first clause of sec¬ 
tion three hundred 
Amendment , , ^ , ,« 

of section 3iW. aod twCUty-twO the 

following words 
shall be added (namely), “ or 
grant a reprieve or respite in res¬ 
pect of such sentence,” and the 
following clauses shall be added to 
the same section (namely) :— 

“ This section applies to all pu¬ 
nishments inflicted by the High 
ourt. Provided that nothing 
herein contained Bhall be deemed 
to interfere with the right of Her 
Majesty to grant pardons, re¬ 
prieves, respites or remissions of 
punishment: 

“ When any fine or forfeiture is 
imposed on any person for any of- 
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fence, the Governor General in 
Council or the Local Government 
may (subject to the provisions of 
section three hundred and eight) 
direct that a share or proportion of 
such fine be paid over to the pro¬ 
secutor towards defraying his ex¬ 
penses, as the Governor General in 
Council or the Local Government 
thinks fit.” 

35. After the second paragraph 
of section three hun. 
of dred and thirty, the 

following shall be 
inserted (namely) :— 

“If the witness is within the local 
limits of the ordinary original cri¬ 
minal jurisdiction of any of the 
High Courts of Judicature at Fort 
William, Mudras aud Bombay, the 
Court dispensing with his personal 
attendance may direct a commission 
to any Police Magistrate within 
such limits, and such Police Magis¬ 
trate shall have the like power to 
compel the attendance and examina¬ 
tion of witnesses as he possesses for 
that purpose in cases pending be¬ 
fore him.” 

And in the third paragraph of 
the same section, for the words “ to 
which,” the words “ upon which” 
shall he substituted, and for the 
words “ cause a return to he made,” 
the words “ shall examine the wit¬ 
ness” shall he substituted, and 
after the word “ Magistrate,” the 
words “ or Police Magistrate” shall 
he inserted. 

And after the fourth paragraph 
of the 6amc section, the following 


paragraph shall be inserted (name, 
ly) : 

“ After any commission issued 
under this section has been duly 
executed, it shall be returned, to¬ 
gether with the deposition of the 
witness examined thereunder, to 
the Court out of which it issued ; 
and the commission, the return 
thereto, and the deposition of such 
witness may be used as evidence 
in the ease and shall form part of 
the record.” 

30, In section three hundred 
and seventy-nine the 

Amendment f o ]] 0W ing words 

shall bo omitted 
(namely), “ by or under the direc¬ 
tion of an officer in charge of a 
Police-station, or by a Police officer 
making an investigation.” 

37. In the second paragraph of 
section three hun- 

ofstlSm 1 dred and ninet y- 

eight, for the words 
“accused person,” the words “party 
or witness” shall be substituted. 

3S. In section four hundred 
and eighteen, before 
.th. word •‘trial,” 
the words “inquiry 
or” shall be inserted ; 

and to the same section the fol¬ 
lowing explanation shall be added 
(namely) :—■ 

“Explanation. —In this section 
the term ‘ property' includes not 
only such property as has been ori¬ 
ginally in the possession or under 
the control of any party, but also 
any property into or for which the 
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same may have been converted or 
exchanged, and anything acquired 
by such conversion or exchange, 
whether immediately or otlrerwi.se.” 

39. To section four hundred and 

twenty.five, tlie fol- 
Ainemliiipnt , . , , ,, , 

of section 425 . lowing clause shall be 

added (namely) :— 

“ The trial of the fact of the un¬ 
soundness of mind of the accused 
person shall be deemed to be part 
of his trial before the Court.” 

40. For the first sentence of the 
illustration to sec- 


“wheie such error or defect is 
in a matter not affecting the merits 
of the case.” 

* 

42. To section foifr hundred 
and sixty-six, the* fbl- 

A(MiMnn to lowing clause shall 
section 4 Co*. " 

be added (name¬ 
ly) 

“ In this section the expressions 
‘Judge' and ‘public servant’ shall 
be taken to have the meaning as¬ 
signed to them respectively by the 
Indian Penal Code.” 


Amendment f onv hundred 

of section 4iil. 

and fifty-one, flic 
following shall be substituted 
(namely) :— 

“ A is convicted of an offence 
under section IOC of the Indian 
Penal Code upon a charge which 
omits to state that he knew the 
evidence which he corruptly used 
or attempted to use as true or ge¬ 
nuine, was false or fabricated.” 

41. For the second paragraph 

of section four hun- 

Amendmfint , , , • . 

of section 464 . «ral and sixty-four, 

the following shall 
be substituted (namely) :— 

“ The judgment or order shall be 
explained to the accused person or 
peison affected by it, and on bis 
application a copy thereof shall he 
given to him without delay free of 
cost and iu his own language, if 
practicable, if not, in the language 
of the Court ” 

And to the seventh paragraph of 
the same section, the following 
words shall be added, (namely) :— j 


43. Chapter XXXVI. (Of the 

^ ^ Dispersion, of unlaw - 

XXXVi P ftjipii- fid Assemblies) shall 

oil to lacsulun- be deemed to apply 
cy lowua, , 

to the towns of Cal¬ 
cutta, Madras and Bombay, and 
the word “ Magistrate,” wherever 
it occurs iu the said chapter, shall 
he deemed to include a Magistrate 
of Police. 

44. To section five hundred 

and three, the fol- 

of section 503. l0WU, S W(mls ^all 

be added (namely) : 
—“And in ease such penally can¬ 
not be so recovered, the surety 
shall be liable, by order of such 
Magistrate, to imprisonment in 
the civil jail for a period not ex¬ 
ceeding six months.” 

45. In section five hundred and 

twenty-seven, for the 

*0“”°' «''>■* Urn. 

dred and twenty- 

one.” the'words “ five hundred and 
* • 

twenty-one” shall be substituted. 
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CHAPTER I. 

THE PROVINCE OF CRIMI* 
NAL LAW. 

The object of this chapter is 
to show what is the subject-mat¬ 
ter to which criminal law relates, 
and what are the component parts 
of which by the nature of the 
case it must consist. First, then, 
what is a law, and what is a 
crime ? 

A law is a command enjoining 
a course of conduct. A command 
is an intimation from a stronger 
to a weaker rational being, that 
if the weaker does or forbears to 
do some specified thing the 
stronger will injure or hurt 
him.* A crime is an act of dis¬ 
obedience to a law forbidden 
under pain of punishment. It 
follows from these definitions that 
all laws are in one sense criminal, 
for by the definitions they must 
be commands, and any command 
may be disobeyed. 

This consequence may appear 
paradoxical, but it is true. To 
common apprehension, the laws 
of inheritance are absolutely un¬ 
related to the criminal law, yet, 
in fact, they repose upon it. 
Thus the law is that the eldest 
son is heir-at-law to his father. 
This means that all persons, 

* Austin’s Prov. of Jurisprudence, Leet. I. 


except the eldest sort o\ 
man—if he has one-^ 
manded by the sovereign ^^wtsr 
not to exercise proprietary rights 
over the laud which belonged to 
him, unless they cau show a title to 
do so. If they should exercise 
such rights and should fail to show 
such a title, the sovereign would 
command the sheriff to give pos¬ 
session of the land to the heir- 
at-law, and to make the intruder 
pay the costs of the suit; and if 
the sheriff should fail to execute 
that command, he would be 
liable to punishment (amongst 
other things) by an indictment 
for not obeying the lawful com¬ 
mands of the sovereign, and to 
fine and imprisonment on convic¬ 
tion under that indictment. Thus, 
the ultimate meaning of the 
phrase, “ By law the eldest son 
is heir to the father,” is, that the 
sovereign commands all persons 
to act upon that rule, and will, 
if necessary, force them by the 
terror of legal punishment to do 
so. Legal maxims may appear 
to stand even further from the 
criminal law than the law of in¬ 
heritance. It may be said the 
maxim that the king never dies 
is part of the law of England, but 
how can this be resolved into a 
command ? The answer is, that 
this and other maxims of the 
same kind are to a great extent 
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subject to the will of courts of 
justice, which are entrusted by 
the tacit consent of the sovereign 
power with a certain discretion 
in their interpretation, and are 
to that extent legislators. To 
the extent of that discretion these 
maxims are certainly not laws 
at all, but beyond that discretion 
they are laws and might be pe¬ 
nally enforced. If, for example, 
a judge, being called upon to 
apply to a given case the maxim 
that the king never dies, were 
expressly to refuse to do so, that 
refusal might be evidence of 
judicial misconduct for which he 
might be made answerable by 
impeachment or by a criminal 
information. The extreme im¬ 
probability of the case has noth¬ 
ing to do with the justice of the 
.principle. The general doctrine 
well established in English law, 
that it is a misdemeanor to dis¬ 
obey the lawful commands of the 
king or the provisions of a public 
act of parliament, is in exact 
accordance with it. 

Though the notions of law and 
crime are thus, in reality, corre¬ 
lative and co-extensive, and 
though the phrase “ criminal 
law” may thus be accused of 
tautology, it may be and gene¬ 
rally is used in a sense definite 
enough for practical purposes, 


but much narrower. Laws rela¬ 
ting to murder, theft, or robbery, 
would be included under the 
head of criminal la%; whilst 
those which refer to contracts, 
inheritance, administration, ship¬ 
ping, landlord and tenant, and the 
like, would not. What, then, is 
and what ought to be the principle 
of this distinction? The first 
question must be answered by re¬ 
ference to the common use of 
language, the second by refer¬ 
ence to the nature of the things 
to be classified. According to 
the common use of language, 
a crime means something more 
than mere disobedience to law: 
it means an act which is both 
forbidden by law and revolt¬ 
ing to the moral sentiments of 
society. Robbery or murder 
would, in common language, be 
described as crimes, but a tri¬ 
fling offence against the reve¬ 
nue laws would not; but this way 
of using language, though vivid, 
is obviously altogether indefinite. 
For example, it is agreed on all 
hands that murder is, in the 
popular use of language, a crime, 
but what in the popular use of 
language is a murder? Many 
acts which the law qualifies by 
that name would excite little or 
no feeling of moral detestation. 
In many states and classes of so- 
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ciety they might excite the reverse. 
For example, a man in a fair duel 
shoots another for seducing his 
sister. An American soldier, in 
the war of Independence, rescues 
a brother insurgent by shooting 
an English soldier who had cap¬ 
tured him. A man shooting at 
a domestic fowl with intent to 
steal, accidentally wounds a per¬ 
son with a stray shot corn, and 
the wounded man dies of lock¬ 
jaw six months afterwards. A 
midwife puts to death a mons¬ 
trous birth which, though it had 
human shape, could not have 
lived to maturity. Two lovers 
agree to poison themselves to¬ 
gether, one provides the poison, 
each partakes of it, the one who 
provided it recovers. Each of 
these cases is a case of wilful 
murder; each, therefore, is a 
capital crime, but in a moral 
point of view they differ endless¬ 
ly ; and whilst the common use 
of language might describe some 
of them as crimes, it would des¬ 
cribe others as errors, and possi- 
bly approve of some as virtuous 
acts. It is clear, therefore, that 
the popular use of language 
throws no light on the question 
what sort of violations of law 
are emhpatically crimes. 

When we inquire what ought 
to be the principle on which the 
question should be determined. 


we must look at the nature of 
the things to be classified; and 
here a broad distinction suggests 
itself. Though all laws are com¬ 
mands, and as such may bo 
broken, yet it is not every breach 
of every law by every person in 
every capacity for which punish¬ 
ments are provided. In the case 
just mentioned of the law of in¬ 
heritance, the law issues a variety 
of commands in reference to the 
property of the dead man. It 
commands all persons, except the 
heir-at-law, to abstain from it 
without special grounds. It com¬ 
mands the judges to adjudicate 
upon the existence of those spe¬ 
cial grounds, if lawfully required 
to do so, and it commands the 
sheriff to enforce the judgment 
which they deliver. The com¬ 
mands to the judges and the 
sheriff would in case of need be 
enforced by punishments, but the 
general command to the world at 
large, to abstain from intermedd¬ 
ling, is in general enforced only 
by the circumstance that, if men 
do intermeddle, they will have to 
pay damages and costs to the law¬ 
ful heir. Unless their misconduct 
assumes such a form as to become 
theft, or some other act specifi¬ 
cally forbidden under a specific 
sanction, it is not punished at all. 

The definition of crimes’ may, 
therefore, be conveniently res- 
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tricted to acts forbidden by tbe 
law under pain of punishment. 
This definition, however, requires 
further explanation ; for what, 
it may be asked,is a punishment? 
Erery command involves a sanc¬ 
tion, and thus every law forbids 
every act, which it forbids at all, 
under pain of punishment. This 
makes it necessary to give a de¬ 
finition of punishments as dis¬ 
tinguished from sanctions. 

The sanctions of all Laws of 
every kind will be found to fall 
under two great heads: those 
who disobey them may be forced 
to indemnify a third person either 
by damages or by specific perfor¬ 
mance, or they may themselves 
be subjected to some suffering. 
In each case the legislator en¬ 
forces his commands by sanc¬ 
tions, but in the first case the 
sanction is imposed entirely for 
the sake of the’ injured party. 
Its enforcement is in his discre¬ 
tion, and for his advantage. In 
the second, the sanction consists 
in suffering imposed on the per¬ 
son disobeying. It is imposed 
for public purposes, and has no 
direct reference to the interests 
of the person injured by tbe act 
punished. Punishments are thus 
sanctions, but they are sanctions 
imposed for the public, and at the 
discretion and by the direction of 
those who represent the public. 


It may be worth while to 
observe that there is a distinction 
between a punishment and a 
penalty. The legislator Some¬ 
times chooses to deter men from 
particular courses of conduct, 
not by affixing a specific punish* 
naent to acts done in pursuance 
of them, but by providing either 
that any one who pleases, or that 
particular persons, if they please, 
may regard such acts iu the 
light of private wrongs, and 
recover a specific indemnity in 
respect of them. This is the 
case with all statutes which autho¬ 
rize common informers to sue 
for penalties in respect Df breaches 
of law, and also with regard to 
some of the provisions of the 
Revenue Acts, under which the 
Attorney-General can proceed, 
if he thinks fit, as for a penalty. 
Penalties differ from punishments 
in the fact, that they arc enforced 
at the discretion and for the bene¬ 
fit of the informer. They differ 
from damages in the fact that no 
personal injury has been done to 
the informer, and that the penalty 
which he recovers is in substance 
a reward for his vigilance in 
detecting a breach of the law, 
and not an indemnity fbr perso¬ 
nal loss sustained by it. 

This account of the province of 
criminal law is confirmed by 
several judicial decisions. The 
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act by which parties to a suit 
are rendered competent witnesses 
does not apply to (t criminal pro¬ 
ceedings/' and the question has 
several times arisen, whether a 
particular proceeding was crimi¬ 
nal within the meaning of the 
act. The result of the cases 
appears to be, that the infliction 
of punishment in tho sense of 
the word just given is the true 
test by which criminal arc dis¬ 
tinguished from civil proceedings, 
and that the moral nature of the 
act has nothing to do with the 
question.* 

Crimes being thus defined as 
acts punished by law, criminal 
law may be defined as that part of 
the law which relates to crimes, 
and it will at once become appa¬ 
rent that these definitions extend 
the sphere of criminal law con¬ 
siderably beyond the narrow 
routine of the cases which usually 
occupy the criminal courts. In 
this country an immense mass of 
affairs, which in other parts of 
the world fall under the head of 
civil administration, are transact¬ 
ed by the help of the criminal 
law. For example, the law of 
nuisances is a branch of the crimi¬ 
nal law. A public nuisance is a 

* Ati-Qen. v. Radloff, 10 Etch. 84. Com* 
pare Cattell v. Ireson, 27 L. J. M. C. 167. 
In Berry's case, Bell, Cr. Oa. 68, it was 
held that a bastardy summons is not a cri¬ 
minal proceeding. 


misdemeanor punishable by fine 
and imprisonment, and it consists 
in doing anything which is an an¬ 
noyance to all the Queen's sub¬ 
jects. It is under this head that 
questions about the legality of 
carrying on particular trades in 
particular situations, the liability 
to repair highways, and the suffi¬ 
ciency of their state of repair, 
the lawfulness of erections in 
rivers, on the sea-coast, or on or 
near bridges, and the like, arc 
decided. The remedy for impro¬ 
per conduct in these respects is 
an indictment on which the offen¬ 
der is tried as on any other cri¬ 
minal charge. If he is convicted, 
an opportunity is iu practice 
given him of abating the nui¬ 
sance ; but if he failed to do so, 
substantial punishment would be 
inflicted. This peculiarity ,in our 
system may be traced to histori¬ 
cal causes, which are more largely 
referred to and illustrated below. 
It is sufficient in this place to 
observe that they illustrate the 
general proposition, that the pro¬ 
vince of criminal law must not 
be supposed to be restricted to 
those acts which popular langu¬ 
age would describe as crimes, but 
that it extends to every act, no 
matter what its moral quality 
may l>e, which the law has for¬ 
bidden, and to which it has affix¬ 
ed a punishment. 
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“ Penal? would be a better 
phrase than f< criminal” law, as it 
points out with greater emphasis 
the specific mark by which the pro¬ 
vince of law to which it applies is 
distinguished from other pro¬ 
vinces ; for the distinction arises 
not from the nature of the acts 
contemplated, but from the man¬ 
ner in which they are treated. 
Crimes frequently come under 
the cognizance of the law not 
only as crimes, but for other 
purposes, and as such form the 
subject-matter of laws which are 
not, in any sense of the word, 
penal. Many crimes, for example, 
are civil injuries, and as such 
may be made the subject of ac¬ 
tions for damages independently 
of penal proceedings. This is 
the case with most assaults, with 
libels, and with some kinds of 
frauds. A person committing 
such acts may either be punished 
on conviction on an indictment, 
or compelled to pay damages, on 
a verdict in a civil action. The 
act remains the same in each case, 
though the consequences which 
it involves differ according to the 
mode in which it is treated. 

This simple view of the matter 
avoids the difficulty, which has 
exercised some ingenuity, of 
attempting to distinguish between 
crimes and torts. The two 
terms do not exclude each other. 


and, therefore, cannot be dis¬ 
tinguished. To ask whether au 
act is a crime or a tor|, is like 
asking whether a man is# a hus¬ 
band or a brother. Whatever is 
withiu the scope of the penal 
law is a crime; whatever is a 
ground for a claim of damages, 
as for an injury, is a tort: but 
there is no reason why the same 
act should not belong to both 
classes, and many acts do. Indeed, 
crimes may come under the 
cognizance of the law neither as 
crimes nor as torts. For example, 
bigamy is a cause of divorce; 
arson, by the party insured, 
would be a good defence by an 
insurance company to au action 
on a policy. In each of these 
cases, a crime would be judicially 
proved before a court of justice; 
yet the crime would be viewed 
by the court neither as a crime 
nor as a tort, but simply as an 
act affecting the status or the 
money liability of other persons. 
It follows from this that the 
consequences charged upon an 
act by law, and not the nature 
of the act itself, is the specific 
difference by which crimes are 
distinguished. 

Such being, in general, the 
nature of crimes aud of criminal 
law, what are the elements of 
which, from the nature of the 
case, it must he composed ? The 
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first and chief division is twofold. 
Every system of criminal law 
must be composed, first, of laws 
forbidding specified acts under 
specified punishments; and, se¬ 
condly, of laws by which these 
general provisions may be applied 
to particular cases. The first of 
these divisions may be described 
as the law of crimes and punish¬ 
ments ; the second as the law of 
criminal procedure. 

The law of crimes and punish¬ 
ments must consist of three 
parts: first, General principles, 
determining what are the ele¬ 
ments which must concur in order 
to constitute an act of disobe¬ 
dience to a law; secondly, Defi¬ 
nitions of crimes; and, thirdly , 
The apportionment of punish¬ 
ment. 

The law of criminal procedure 
consists of four parts— first, The 
preliminary proceedings; includ¬ 
ing the taking security, by im¬ 
prisonment or otherwise, for the 
appearance at the trial of tho 
suspected person, the collection 
of evidence against him (called, 
in the French system, the ins¬ 
truction of the process), and his 
formal accusation ; secondly, The 
regulation of the trial; thirdly, 
The rules governing the evidence 
produced at the trial; and, fourth¬ 
ly, The infliction of punishment. 
These divisions are inherent in 


the subject, and must exist, under 
some form or other, in every 
nation, and under every conceiv¬ 
able system. 

Independently of these broad 
general divisions, which must 
apply to every legal system what¬ 
ever, certain features, peculiar 
to each particular system, affect 
the character of every part of it. 
The skeleton of the criminal 
law, in every country, is on the 
same general plan; but the shape 
of the members, their proportion¬ 
ate importance, and general ap¬ 
pearance, differ widely ; so that 
there is a corresponding difference 
in the functions which they are 
fitted to discharge. 

Laws, in different countries, 
may be, and are, made and abro¬ 
gated in very different ways; 
they are contained in very diffe¬ 
rent repositories; they propose 
to themselves different objects; 
they are animated by a different 
spirit; and these differences 
show their traces in every part of 
every system. In some countries 
the definitions of crimes are more 
complete than in others. In 
some, punishments are severe; in 
others, lenient. In some, the pro¬ 
cedure is favourable to the 
accused; in others, to the prose¬ 
cutor. Tho rules of evidence 
differ widely. In France, for 
example, they can hardly bo said 



8 Criminal the legal companion. 


Law. 


to exist at all. In England, they 
form one of the most prominent 
and characteristic parts of the 
system. The peculiar character 
of particular systems, in these 
and other analogous particulars, 
can he estimated only by histori¬ 
cal inquiries. 

CHAPTER II. 


THE DEFINITION OF CRIMES 
IN GENERAL. 

The general definition of crimes 
as already given is, that they are 
actions punished by the law. 
Certain qualities are or are sup¬ 
posed to be common to all actions 
which the law punishes, and tlio 
existence of those qualities in 
the particular case is a necessary 
condition of criminality. As their 
existence is assumed in the first 
instance, it is more to the pur¬ 
pose to say that their absence in 
any parti'cular case disproves cri • 
minality. Hence the examina¬ 
tion of the definition of parti¬ 
cular crimes • must be preceded 
by an examination of the ele¬ 
ments common to all crimes as 
such, which is the subject of the 
present chapter. 

The elements common to all 
crimes, as such, are of two kinds 
—those which belong to crimes as 
actions, and those which belong 


to all actions punished by the 
law. First, then, what is an 
action? An action is a set of 
voluntary bodily motiegis com¬ 
bined by the mind in reference 
to a common object This defi¬ 
nition asserts, first, that an action 
is a combination of certain ex¬ 
ternal motions, with certain in¬ 
ternal sensations, the existence 
of which, in the person moving, 
is inferred from the fact that 
similar motions on the part of 
the observer are preceded and 
accompanied by such sensations. 

The inference is made with so 
little consciousness, that the fact 
that it is an inference may deserve 
notice. All tljat any one person 
can, under any circumstances, 
positively know of any other is, 
that his body is of a certain shape, 
colour, &c. and that on particular 
occasions it moves in a certain 
way. The expression of the 
face, the tones of the voice, arc 
all composed of or produced by 
subtle motions of different mus¬ 
cles and the flesh and skin which 
cover them. Every form of in¬ 
tellectual exertion, every impulse 
of passion, has to be translated 
into muscular or nervous motion 
of some sort before it can be 
signified to any one, perhaps even 
to the person who feels it. Much 
may be expressed by the glance 
of the eye or a motion of the 
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nostril, but unless the eyeball or 
nostril does actually move tlie 
information will not be given. 
Human actions thus consist 
primarily of bodily motions, from 
which we infer the presence of 
inward sensations ; and when we 
ascribe action to a person we 
mean to assert that, by reason 
of certain inward sensations, his 
body moved in a certain manner 
—the motions affording the evi¬ 
dence from which we infer the 
existence of the inward sensa¬ 
tions. 

The use of active verbs always 
asserts an action real or meta¬ 
phorical—real for the most part 
when the nominative case de¬ 
notes a living being, metaphorical 
when it denotes a thing. For 
example, such expressions as 
“ the man walks, '* “ the fish 
swims,” assert real actions. Such 
expressions as “ the spark lights 
the powder,” “ the powder drives 
the bullet,'* “ the bullet strikes 
the man,” assert metaphorical 
actions. They personify, for the 
sake of convenience and vivacity, 
the spark, the powder, and tho 
bullet. The difference between 
the two classes of expression is, 
that in the first case the speaker 
does, and in the second he does 
not, mean to assert that the visible 
occurrence of a body moving 
along the earth or through the 


water is accompanied and pre¬ 
ceded by a set of sensations or, 
if the expression is preferred, 
states of consciousness, inside 
that body, like those which he 
would experience in his own 
person before aud at the time 
of similar changes in its position. 

The sensations which accom¬ 
pany every action and distinguish 
it from a mere occurrence are 
intention and will. The first 
step towards an action is, that, 
to use a common and expressive 
phrase, it “ occurs to the mind,” 
A mental image more or less 
definite of the thing to be done 
is formed by the imagination. 
The next step is deliberation 
whether or not the thing shall 
be done, and this terminates in 
a mental crisis, which constitutes 
the resolution to do it. Tho 
next step after resolving upon 
tho act is the selection of means 
for its execution, and during tho 
whole period over which this 
preparation extends the person 
is said to intend to do the act. 
This original metaphor which 
suggested the word is, like all 
such metaphors, most expressive. 
Intention is “ stretching towards'* 
fixing tho mind upon the act, and 
thinking of it as of one which 
will be performed when the time 
comes. When at last tho oppor¬ 
tunity arrives, a second orisis or 
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spasm takes place. The man 
wishes in that peculiar way which 
is called willing, and thereupon 
the different members of his 
body go through certain motions. 
The muscles of the calves and 
thighs raise the trunk; the head 
and the hands assume a certain 
position; the shoulders are thrown 
back; the head is erected; the ton¬ 
gue, the mouth, the throat, and the 
the cheeks, all do their parts in 
saying what the man has thought 
of saying, resolved to say, intend¬ 
ed to say, and now says. What 
the nature of this crists is, how 
such a wish differs generically 
from other wishes, why it in¬ 
stantly fulfils itself, are questions 
which have never been answered; 
but about the fact there can be 
no doubt. Every human creature 
attaches to the words “ to will,” 
or their equivalents, as vivid a 
meaning as every man with eyes 
attaches to the words “ to see/’ 
To will is to go through that 
inward state which, as experience 
informs us, is always succeeded 
by motion, whilst the body is in 
its normal condition. Will may 
probably exist without any cor¬ 
responding motion, as in the case 
of palsy; though even in that 
case organs with which we are 
unacquainted may move, though 
not so as to move those which 
the person willing intended to 


move. Motion may occur without 
will, as in the case of convul¬ 
sions ; and there is a lojge class 
of bodily motions, as the *beating 
of the heart, which appears to 
be independent of the will. 

This, however, does not affect 
the assertion that there is a large 
class of motions which are caused 
by exertions of the will, which 
are always preceded by such 
exertions, and which always follow 
them. These bodily motions, 
together with the mental antece¬ 
dents inferred from them, aro 
actions. An infinite number of 
bodily motions are essential to 
almost every action. Hundreds, 
peihaps thousands, of them aro 
combined whenever a man writes 
a letter or reads a book, pro¬ 
bably each of these motions 
requires an exertion of the will. 
That which combines and co¬ 
ordinates them towards one com¬ 
mon end is the intention, the 
contemplation by the mind of 
one common result towards which 
they are all directed. 

An action, therefore, may bo 
said to consist of occurrence to 
the mind, deliberation, resolution, 
intention, will, and execution by 
—or if the expression be allowed, 
translation into—a set of bodily 
motions co-ordinated towards the 
object intended. This process, 
and every step in it, may be 
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compressed into an infinitesimally 
small space of time, or extended 
over many years, and all the 
stages run into each other, for a 
man may be irresolute even 
whilst he is executing his pur¬ 
pose, and he must continue to 
intend whilst he wills it; but in 
order that there may be any 
action at all, the will which 
causes, and the intention which 
co-ordinates bodily motion must 
always be present. The absence 
of both or either would prevent 
the action from taking place at 
all or reduce it from an action to 
a mere occurrence, aud in either 
case there would be no crime. 

In order to illustrate this, cases 
may be put to show the effect of 
the absence of both or either. 
First, will and intention may both 
be absent. A man in a convulsive 
fit strikes another and kills him. 
He has committed no crime, 
because he has done no act. Ho 
has been acted upon. His mus¬ 
cles did not contract in conse¬ 
quence of an act of the will. 
His motions were not corordinatod 
towards the blow which his arm 
struck, by any mental contem¬ 
plation of the blow itself In 
other words, he neither willed 
nor intended the act. Injuries 
done in a convulsive fit would 
not, therefore, be done by the 
sick man, and the case would be 


the same as if a third person had 
pushed him against the person 
hurt, aud so done the mischief. 
It is doubtful whether such an 
incident would be a ground even 
for a civil action. It closely re¬ 
sembles the case of a diseased 
person infecting another without 
fraud or negligence. 

Secondly, will may exist with¬ 
out intention. This case is best 
illustrated by the motions of an 
infant. A new-born child moves 
its hands aud arms and lays hold 
of anything put between its 
fingers. Every analogy leads us 
to believe that these motions are 
voluntary, that they are preced¬ 
ed by an exertion of the will 
generically similar to exertions 
of the will in adults; but the 
co-ordination of such motions 
towards ail object specifically 
contemplated is a habit which 
children learn by degrees, aud 
do not thoroughly master for 
several years. Probably, somnam¬ 
bulism and other movements dur¬ 
ing sleep are of the same kind. 
They are voluntary ; but as they 
are not co-ordinated with a view 
to any definite result, they are 
not accompanied by any inten¬ 
tion. Hence, if a man killed 
another in his sleep, there would 
be no crime, because there would 
be no intention, and therefore no 
action. A series of voluntary 
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bodily motions would have taken 
place, but they would not have 
been co-ordinated by the mind 
towards the result which they 
actually produced. 

Thirdly, intention may exist 
without will. This happens in 
the common case of a person 
who lays aside a plan which he 
has formed. Hero there is obvi¬ 
ously no action; but it is conceiv¬ 
able, though scarcely possible, 
that the event intended might 
occur without an act of the will, 
in which case there would be no 
crime. In order that this might 
happen, the bodily motion neces¬ 
sary to bring about the purpose 
intended must be caused by some 
other means than an act of the 
will. Such an occurrence is so 
improbable, that it might be 
called impossible; but cases of 
the kind may, for the sake of 
illustration, be imagined. Sup¬ 
pose a man having resolved to 
push another over a cliff, and 
having approached him for that 
purpose, were to be seized with 
a convulsion fit by which his arm 
received the very impulse it would 
otherwise have received from his 
own will. This would be a case 
of intention without will; and 
if the existence of such a state 
of facts were proved (which 
would, of course, be practically 
'^possible), guilt would be dis¬ 


proved, for the act does not be¬ 
gin till the series of motions 
which constitute its execution 
has actually begun to takfc place 
under the influence of the will 
The nearest case to this which 
ever occurs in practice is where 
a man acts from what is alleged 
to be an insane and incontrollable 
impulse remotely caused by the 
will. An illustration of this oc¬ 
curred in the case of William 
Dove, which is described and 
discussed below. 

Will and intention, thus ex¬ 
plained, are essential elements of 
every crime whatever, and are 
charged in every indictment, by 
the use of the active verb, to 
which the prisoner’s name is 
the nominative case. When the 
jurors present that A did murder 
B, they assort that A’s will caused 
his bodily members to go through 
certain motions which his mind 
co-ordinated, so as to produce a 
certain act—such as cutting, stab¬ 
bing, poisoning, &c.—which act 
was the cause of B’s death. 
Hence it would be an answer to 
the charge to show either that 
the bodily motions were not 
caused by an act of the will, or 
that, though so caused, they were 
not co-ordinated with a view to 
the effect produced. The first of 
these topics arises most frequently 
where the defence is insanity; 
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the second is one of the com¬ 
monest of all topics. For example, 
one man stabs another and kills 
him. The defence is, that the 
wound was given accidentally. 
This does not mean that the 
motion of the hand and the arm, 
"whereby the knife was driven 
into the man’s body, were invo¬ 
luntary, but that they did not 
form part of a system of motions 
of the different members of A’s 
body so co-ordinated as to pro¬ 
duce that result; that the fatal 
raising of the hand was not part 
of A’s aggression on B, but part 
of another system of motions— 
those, for example, which com¬ 
posed collectively his defence of 
himself against C. 

In indictments in the old form 
all the circumstances of a mur¬ 
der (for example) were set out 
minutely, thus—“The said J.O’B., 
“ with a certain stick of the 
“ value of 2c?. which he the said 
“ J. O’B., in his right hand, then 
"and there, had and held, the 
“said B. G. then and there 
" feloniously, &c, did strike, beat, 
ft bruise, and wound, and the said 
ff J. O’B., with the stick afore- 
t( said, so held by him as afore- 
rt said, the said B. G. in and upon 
*' the right side of the head, of 
“ him the said B. G. did strike, 
“beat, and wound ; giving to him, 
“ the said B. G., then and there, 


" with the stick aforesaid, so as 
"aforesaid, by the said J. O’B., 
" then and there, had and held as 
" aforesaid, in and upon the said 
" right side of the head of him 
“ the said B. G., one mortal 
" wound of the length of three 
"inches, and the depth of one 
inch, &e.” * In one point of 
view this was childish enough, 
but it had the incidental advan¬ 
tage of showing a clear percep¬ 
tion of the nature of actions as 
consisting not in any one deter¬ 
minate or assignable motion of 
the body, but in a variety of such 
motions tending towards one pur¬ 
pose and accompained and prece¬ 
ded by certain states of mind. 

The result of the whole is that 
an action consists of voluntary 
bodily motions combined by the 
mind towards a common object. 
Intention is in every case essen¬ 
tial to crime, because it is essen¬ 
tial to action, and every crime is 
an action, as appears from the 
use of active verbs in every in¬ 
dictment. 

Such are the mental conditions 
which belong to a crime as an 
action; but other mental condi¬ 
tions are attached to actions be¬ 
fore they can be punished by law. 
No action is criminal in itself, 
unless the intent, the mental ele¬ 
ment of it, is a state of mind 


* O’Brien's Case, 1 Den. Cr. Ca. 10. 
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forbidden by the law. This state 
of mind varies according to the 
nature of the case. To utter a 
forged note is no crime unless 
there be a knowledge that the 
note is forged, and also an intent 
to defraud. In order to bring a 
person within the statute which 
makes the infliction of certain 
bodily injuries felony, there must 
be a specific intent to commit 
murder or to inflict grievous 
bodily harm. Killing is no mur¬ 
der unless there be malice. The 
appropriation of the property 
of another is not theft uuless it 
is felonious. In short, in order 
to be a crime, an action must not 
only be intentional in the general 
sense already explained, but it 
must be accompanied with a 
specific intention forbidden by 
the law in that particular case. 

In some cases this specific in¬ 
tent is defined by the law which 
creates the offence, as, for ex¬ 
ample, in the case of wounding 
with intent to maim or disfigure, 
but it is more frequently denoted 
by the general term “malice.” 
Malice may thus be said to be a 
necessary ingredient in one form 
or other of all crimes whatever, 
though in some cases it must as¬ 
sume a particular shape in order 
to constitute a specific crime. 
Hardly any word in the whole 
range of the criminal law has 


been used in such various and 
conflicting senses, nor is there 
any which it is more important 
to understand correcjly. The 
following explanation * of it is 
derived, not from any specific 
authority, but from a comparison 
of the different senses in which 
the word is used, and from a con¬ 
sideration of the nature of tho 
case. 

The etymological meaning of 
the words malice and malicious 
is simply wickedness and wicked. 
Great and reasonable reluctanco 
has always been felt by lawyers 
to recognise moral distinctions 
in matters of law. The best 
conceivable system of criminal 
law would be based upon a set 
of definitions of crimes so worded 
as to denote by the mere literal 
sense of the words every action 
intended to be punished, and no 
other; and inasmuch as all the 
terms in which propositions res¬ 
pecting morality are expressed 
are more or less indefinite, whilst 
controversies apparently endless 
have always prevailed as to the 
nature of morality itself, the 
ntroduction of words relating to 
morality into the administration 
of justice must (it is considered) 
produce confusion and uncer¬ 
tainty. 

This is perfectly true ; but on 
the other hand it is also true 
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that, indefinite and unscientific as 
the terms may be in which mora¬ 
lity is expressed, the administra¬ 
tion of criminal justice is based 
upon morality. It is rendered pos¬ 
sible by its general correspondence 
with the moral sentiments of the 
nation in which it exists, and if 
it habitually violated those senti¬ 
ments in any considerable degree 
it would not be endured. It is, 
therefore, absolutely necessary 
that legal definitions of crimes 
should be based upon moral dis¬ 
tinctions, whatever may be tho 
difficulty of ascertaining with 
precision what those distinctions 
are; and it will be found in 
practice impossible to attach to 
the words “ malice” and “ mali¬ 
cious” any other meaning than 
that which properly belongs to 
them of wickedness and wicked. 

It is easy to exaggerato the 
vagueness of these words. In 
reality, the difficulty lies not in 
the use of the words themselves, 
but in the theories by which we 
try to explain them. The pro¬ 
position that lying is wicked is 
understood by millions who are 
ignorant of the very existence of 
ail moral theories whatever. It 
means that, in point of fact, it is 
blamed and under certain cir¬ 
cumstances punished. The rea¬ 
sons why it is blamed and punish¬ 
ed are collateral to the -fact, and 


it is with the fact and not with 
the theories about them that tho 
law is concerned. 

Whatever may be the want of 
precision of these words, it has 
in practice been remedied by 
experience. The consequence of 
making malice in general terms 
a necessary element of crime is, 
that certain acts, as, for example, 
the destruction of life, or the 
appropriation of what belongs to 
another, are declared to be prirrui 
facie wicked actions, though cir¬ 
cumstances may exist by which 
their wickedness is either remov¬ 
ed or diminished. In the course 
of time experience shows what 
these circumstances are, and thus 
a technically exact conception of 
both theft and murder is gradu¬ 
ally attained, although tho origi¬ 
nal definition of each contained 
a term which was indefinite when 
it was first used. Thus in tho 
case of murder, when one man 
kills another, the presumption is 
that he did so maliciously, and so 
committed murder; but this pre¬ 
sumption may be rebutted by 
showing that the act was done 
in self-defence, or under certain 
specified provocations, or by cer¬ 
tain forms of negligence. 

If it be asked why, under these 
circumstances, the term malice 
should be retained, and why 
murder (for example) should not 
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be defined to mean the killing of 
a man under any other circums¬ 
tances thau those specifid, the 
answer is, that the word is con¬ 
venient, because it sums up in a 
significant way many distinct 
propositions; and also because it 
is possible, though improbable, 
that new cases may arise in which 
it would be necessary to use it 
in its natural sense. Suppose, for 
example, that in a wreck, fire, 
or other catastrophe, a bystander 
were to kill one person for the 
sake of saving another; the 
question whether or not this was 
murder would turn on the ques¬ 
tion whether it was or was not 
identical in principle with acts 
which the law has determined to 
be malicious or wicked. The gene¬ 
ral result of the use of the word 
malice, and of the doetriue that 
malice is an essential element of 
crime, is to throw upon persons 
who commit acts of a particular 
class the burden of proving that 
they were not done uuder the 
circumstances contemplated by 
the legislature, but at the same 
time to permit them to give evi¬ 
dence to that effect. 

The degree of vagueness thus 
introduced differs in different 
cases. In some instances a good 
deal still remains. The law 
against malicious injuries to pro¬ 
perty supplies a good illustration. 


By the 24 & 25 Vic. c. 97, s. 51, 
punishments are provided for 
persons who “unlawfully and 
maliciously commit apy damage, 
“ injury, or spoil, to or upon any 
“ real or personal property what- 
“ soever,” to the value of £5 or 
upwards. A man breaks a valu¬ 
able article—a vase or a statue 
in a shop. If the evidence prov¬ 
ed that he had done so by a vo¬ 
luntary and intentional act, it 
would bo presumed to be a mali¬ 
cious one, unless be could rebut 
the presumption, but he would 
be at liberty to rebut it. Sup¬ 
pose, for instance, he could prove 
that he supposed that he had the 
owners leave to do what he did— 
this would be a defence to an 
indictment, because it would dis¬ 
prove malice, but the act would 
still be unlawful, and would expose 
the wrong doer to a civil action. 
His conduct might be foolish, 
but would not be wicked; it 
would entitle the owner of the 
article to compensation, but would 
not expose the agent to punish¬ 
ment. 

This illustration proceeds on 
the principle that malicious 
means wicked, and its truth can 
be denied by no one who is not 
prepared to contend that the 
word “ malicious” in the statute 
referred to is mere surplusage, 
and that the law subjects to 
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imprisonment and hard labour, 
or if the act complained of be 
done at night, to penal servi¬ 
tude, every person who exposes 
himself to a civil action for 
damaging his neighbour’s pro¬ 
perty. No doubt the word 
“ maliciously” in the act in ques¬ 
tion is as yet extremely vague, 
whilst the * malice afore-thought” 
charged in indictments for mur¬ 
der is perfectly, or almost per¬ 
fectly, specific; bnt the reason of 
this is that the importance and 
antiquity of the second phrase 
have made it the subject of so 
many judicial decisions that it 
has been reduced to certainty, 
whereas the word (t maliciously” 
in the modem act has not. Ju- 
dicial legislation has determined 
what sorts of killing are wicked, 
but it has not determined with 
anything like the same precision 
what sorts of injuries to property 
are wicked. 

The practical importance of 
this inquiry into the constituent 
elements of crime is best shown 
by its application to the question 
of responsibility; that is, the 
question, whether any and what 
classes of persons ought to be 
exempted from punishment for 
their crimes. If a crime is defined 
as an act punished by the law, 
this question suggests a contra¬ 
diction in terms, for where there 


is no liability to punishment, 
there cau be no crime. A ques¬ 
tion substantially the same may 
be put in another sliape^whether 
there can be any general causes 
which prevent actions from being 
criminal which would otherwise 
have been so ? The foregoing 
observations supply the answer. 
Since intention and will are 
essential to every act; and in¬ 
tention, will, and malice to every 
crime; the absence of either 
intention or will will prevent any 
occurrence from being an action, 
and the absence of malice, in its 
general or specific form, as the 
case may be, will prevent auy ac¬ 
tion from being a crime. This ab¬ 
sence may be inferred, not only 
from the particular circumstances 
of the case, hut from certain 
general considerations. In every 
instance, however, the question 
is the same, namely, whether or 
not the elements necessary to 
constitute crime did, or did not, 
meet together on the particular 
occasion in question. 

The question of responsibility 
(which means nothing more than 
liability to punishment) is often 
treated as if certain definite 
classes of persons—infants, mar¬ 
ried women, or lunatics—were as 
such irresponsible. In truth, it 
is always a question of fact, did 
the person in question do the 
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forbidden act wilfully and mali¬ 
ciously ? The infancy, coverture, 
or madness, are uo more than 
evidence—capable, in most cases, 
of being 1 rebutted—to show that 
the matter done was either not 
wilful, not intentional (in the 
widest sense of the word), or not 
malicious. 

This appears to be the general 
result of the authorities upou the 
subject, though with respect to 
the cases of infants and married 
women the proposition requires 
limitations which it is unnecessary 
to enter upon here. 

As a matter of principle, there 
can be no doubt that in every 
case it ought to be a question for 
the jury, whether or no the 
woman has, in fact, acted under 
her husband’s compulsion, and 
whether or no the child had, in 
fact, a sufficient degree of reason 
to understand its own act, and to 
combine intention, will, and ma¬ 
lice. The fact that the husband 
was present is, by the law as it 
stands, conclusive evidence in 
certain cases against the free 
agency of the wife. The fact 
that the child is under seven is 
conclusive evidence against its 
capacity. The first rule often 
works gross injustice. The se¬ 
cond is nugatory. No jury would 
ever convict a child under 
seven. 


The only case which presents 
any real difficulty, or requires 
any detailed examination, is that 
of madness. Great Jiscussion 
has arisen respecting it,' and the 
improvement of medical science 
has both thrown much light upon 
the subject and shown the exist¬ 
ence of new difficulties which 
were formerly unsuspected. The 
great interest of the subject will, 
I hope, justify a somewhat minute 
investigation of the relation of 
madness to the criminal law. 

A crime being an act punished 
by the law as voluntary, inten¬ 
tional, and malicious, and the act 
being admitted, or proved, the 
only way in which criminality 
can bo disproved is by rebutting 
the ordinary presumptions of will, 
intention, or malice. If either 
of these presumptions is rebutted, 
crime is disproved. How is either 
of these three propositions affect¬ 
ed by proof that an accused per¬ 
son is mad ? This depends upon 
the answer to the questions, what 
is meant by sanity, and what by 
madness ? They cannot be an¬ 
swered completely, but an ap¬ 
proach to answers sufficiently ex¬ 
act for practical purposes may 
readily be made. 

There are some settled points 
relating to human conduct which 
admit of no doubt at all, and 
which are assumed as the basis. 



Criminal 


THE LEGAL COMPANION. 


Law. 19 


not only of the administration 
of justice, but of the transaction 
of all human affairs. One of 
these points is, that there is a 
normal state in which all human 
creatures act on the same princi¬ 
ples, and that the infinite variety 
of conduct which they display in 
that state arises from the dif¬ 
ferent manner in which these 
principles are applied to facts, 
and in which the facts themselves 
are apprehended. All men, for 
example, shun pain; but some 
men are much, and others hardly 
at all, affected by the prospect 
of future pain. Moreover, ex¬ 
perience proves that persons in 
this normal state may be presum¬ 
ed to possess a certain degree of 
knowledge bjrwhich their conduct 
is affected. For example, it may 
be presumed that every one is ac¬ 
quainted with the meaning of 
common words, and with certain 
familiar propositions in which 
they are employed, Thus the 
administration of justice rests on 
the principle that every one knows 
the law and fears its punish¬ 
ments. No one makes laws for 
cattle. The general meaning of 
sanity is, that the person of whom 
it is predicated conducts himself 
in this normal manner, that he 
is acquainted with the circum¬ 
stances by which ho is surrounded, 
that he has objects in view iu his 


actions, and that he regulates 
his conduct with reference to 
them and to the general consi¬ 
derations which affect matters of 
that class. 

Several important consequences 
flow from this view of sanity. In 
the first place, it is to be observed 
that it is a state neither of the 
mind, nor of the body, but of 
the conduct. The questions 
whether there is any, and what 
difference, between the mind and 
the body; how they are connect¬ 
ed; and what is the boundary 
between them; form the pro¬ 
vinces of physiology and psycho¬ 
logy. They are foreign to law. 
Whether the soul and the body 
are two distinct things mysteri¬ 
ously connected ; whether the 
soul is a mere function of the 
body; whether the body is a 
collection of impressions on the 
mind ; are important problems : 
but the affirmative or negative of 
any one of them, or of some 
totally different proposition on 
the subject, might be true, 
without affocting in the smallest 
degree the administration of 
criminal justice, or the relation 
of madness to responsibility; for, 
whatever may be the truth upon 
this subject, it will always be 
equally possible to say whether in. 
a given instance the conduct of 
a given person does or does not 
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generically resemble the conduct 
of the bulk of mankind 

From this follows an inference 
which vitally affects the whole 
subject of the present inquiry, and 
will be found, on examination, 
to solve most of the difficulties 
which are raised about it. It is 
that lawyers and physicians mean 
two different things by the word 
“ madness.” A lawyer means 
conduct of a certain character. 
A physician means a certain 
disease, one of the effects of 
which is to produce such conduct. 
If the pathological character of 
madness could be accurately 
ascertained, the difference would 
be perfectly clear. Suppose, for 
example, it were shown to con¬ 
sist in obscure inflammation of 
the brain. It would obviously 
be monstrous to set aside a perfect¬ 
ly reasonable will, made with 
every circumstance of delibera¬ 
tion and reflection, because, after 
the testator’s death, it was prov¬ 
ed, by dissection, that at the 
time of executing the will, he 
had obscure* inflammation of the 
braiu; yet this would be demon¬ 
strative proof that in the medical 
sense of the word he was mad. 

In the next place, it must be 
observed that the resemblance 
to the conduct of other men re¬ 
quired to coustitute sane behavi¬ 
our is generic and not specific, or 


if the terms are preferred, not 
substantial, but formal. Any 
degree of ignorance, vice, or 
folly, is perfectly consistent with 
it A man murders bis father, 
robs him of 5s., and conceals his 
crime so clumsily as to insure 
his own detection. In what 
sense is this conduct sane? It 
is sane because there is an object 
proposed founded on au ordinary 
motive—the desire of gain—the 
rational adaptation of means to 
end, marks of intelligence as to 
the nature of life aud death, and 
the opportunity which a man’s 
death affords of taking his goods, 
tegether with knowledge that a 
murder requires concealment to 
avoid puuishmeut. It is an act 
of which the most intelligent 
animal, a dog, or an elephant, 
would be incapable. * 

The consideration that sanity 
of behaviour depends on a generic 
resemblance to the conduct of 
other men, solves some difficul¬ 
ties which are often raised on the 
question of motive. It is con¬ 
stantly said, both by judges and 
by counsel, that the proof, or ab¬ 
sence of proof of motive, is an 
unimportant matter in a crimi¬ 
nal trial, because the motives of 
men are so various as to defy 
calculation. This is true; but it 
does not follow that the question 
whether the act was done without 
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auy such motive as acts on the 
bulk of mankind, is immaterial 
or insoluble. There are motives 
for all acts, even the maddest, 
and it is frequently impossible 
to assign them specifically; but 
it is generally possible to form 
an opinion whether a given act 
was done from some unknown 
mad motive, or from some un¬ 
known sane motive. Two men 
who have always lived on appa¬ 
rently affectionate terms with 
their wives, kill them. One does 
so by poison, secretly procured and 
administered. The other, without 
provocation or warning, starts up 
at a dinner-table, in the presence 
of twenty people, and stabs his 
wife.- The motives of each are, and 
may remain for ever, absolutely 
unknown ; but the circumstances 
of the two cases are primd facie 
evidence (liable, of course, to be 
enforced or rebutted by other 
circumstances) that the one man 
had some common unknown 
motive—such as ill-will, jea¬ 
lousy, or the like, and that the 
other acted in consequence of 
some motive supplied by disease, 
such as a sudden i usance impulse, 
the existence of which, if believ¬ 
ed by the jury, would have an 
important bearing on the guilt of 
the prisoner. 

Such being the general nature 
of sanity and madness, how does 


the existence of cither affect the 
three propositions that a given 
act was intentional, that it was 
wilful, and that it was malicious, 
or either of them ; and how is the 
fact of its existence to be proved ? 

Tho sanity of a man’s conduct 
involves the presence of inten¬ 
tion and will on all ordinary 
occasions, for the reasous already 
explained; and if the action 
belongs to one of the classes of 
actions which the law forbids, the 
law presumes it to be malicious 
or wicked. The general effect of 
this presumption I have already 
described ; but it may be asked, 
how proof that a man is mad ever 
tends to rebut it ? Suppose, it 
may be said, a man does not 
behave himself like other people; 
how does that affect the charac¬ 
ter of his actions ? The law says 
it is wicked to set fire to a house. 
How does the madness of a man 
who has done so affect this affir¬ 
mation ? It may be a wicked 
act, though he may not have 
kuown it, or could not have 
helped it In order to answer 
this question, it is necessary to 
enter into the matter more 
fully. What, then, is the precise 
meaning of the proposition that 
an act is wicked ? It is, that it 
is condemned by some system 
of morality which the person 
using the word " wicked” affirms 
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to be true. For example, a man 
who said, “ I think it wicked 
for first cousins to marry,” would 
mean, I affirm a certain system 
of morals to be true, which sys¬ 
tem condemns such marriages, it 
might be on the ground of utility, 
or it might be on tho ground of 
an express divine prohibition. 

Does, then, the law affirm any, 
and if so what, system of morals 
to be true ? The law makes no 
such affirmation. It has nothing 
whatever to do with truth. It is 
an exclusively practical system, 
invented and maintained for the 
purposes of an actually existing 
state of society. But though the 
law is entirely independent of all 
moral speculation, and though 
the judges who administer it are 
and ought to be deaf to all argu¬ 
ments drawn from such a source, 
it constantly refers to, and for 
particular purposes notices, the 
moral sentiments which, as a 
matter of fact, are generally en¬ 
tertained in the nation in which 
it is established. Thus the rule 
as to privileged communications 
in cases of libel, recognises “ mo¬ 
ral and social duties of imperfect 
obligation/’ as having the legal 
effect of justifying communica¬ 
tions which might otherwise be 
actionable, and perhaps indict¬ 
able.* Tho greater part of the 

iUniaou v . Bush, 5 £1!. and Bl. 344. 


law of contracts is an amplifica¬ 
tion of moral rules about justice 
and good faith, which have never 
been invested with authority by 
direct legislation. The Court of 
Queen’s Bench has claimed the 
powers of a custom morum, and 
punishes many acts on the ground 
that they arc outrages on tho 
established morality of the nation. 
This is the only ground on which 
the punishment of blasphemy, or 
the administration of the law re¬ 
lating to libel and conspiracy, 
can be understood. 

It thus appears that the system 
of morality tacitly referred to by 
the use of the word “ malice/’ is 
that system, or rather the aggre¬ 
gate of those moral sentiments, 
which, as a fact, are generally 
entertained in the nation. Of 
all sentiments relating to morali¬ 
ty, the most general, both in its 
application and in its existence, 
is, that those acts only are con¬ 
demned by morality whioh are 
done by a person who knows that 
they are so condemned, and has 
the power of abstaining from 
them. The fact that a man does 
know that they are condemned 
is generally inferred from his 
possession of the ordinary means 
of knowledge, which are such 
mental power, composure, and 
information as are necessary to 
enable him to understand the 
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meaning of common propositions, 
and the immediate and ordinary 
consequences of actions. The 
fact that he has the power of 
abstaining is inferred from the 
fact that he acts like other people, 
and can be rebutted only by 
proof that he docs not. 

All this may be summed up in 
the two ordinary phrases—that 
the presumption of malice is re¬ 
butted by proof that the person 
who did the act could not know 
that it was wrong, or could not 
help doiug it. It is most impro¬ 
bable that any jury should ever 
be misled by the simple question. 
Did he know it was wrong ? 
Could he help it ? But when the 
matter is searched into, questions 
may be raised which require the 
foregoing explanations. 

These principles clearly define 
the questions which can arise ou 
criminal trials in relation to the 
sanity or madness of the prisoner. 
The question to be tried is, 
whether the prisoner acted with 
intention, will, and malice. In 
popular language, Was it his act ? 
Could he help it ? Did he know 
it was wrong ? The general pre¬ 
sumption of law is in favour of 
the affirmative of each of these 
propositions. The proof of the 
negative is generally sustained 
by evidence to show either that 
the prisoner's conduct on the 


particular occasion in question 
was mad, or that lie had a disease 
which raised the presumption that 
it was so. When evidence on 
each head is produced, the task 
of the jury is generally easy; and 
such cases constantly occur. A 
woman consulted a doctor as to 
pains in her head, loss of appetite, 
and low spirits, shortly after her 
confinement. She suffered from 
religious despondency, got up in 
the night, and drowned four of 
her children in the cistern ; she 
admitted the fact, but said that 
a dark figure appeared to her 
and said God had ordered her to 
do so, as it was better for the 
children to die young than to 
grow up to be wicked. They had 
been using bad language just 
before.* Here there could be no 
difficulty in deciding that the 
prisoner did not know that the 
act was wrong, because bodily 
disease, of which there was in¬ 
dependent evidence, had intro¬ 
duced delusions into her mind, 
by which her power of under¬ 
standing the character of her 
conduct was destroyed. 

Where evideuce on one head 
only is produced, questions of 
the utmost delicacy arise; but 
the difficulty is for the jury, 
not for the judge. The principle 

* R. v . Wilson, Lincoln Summer Assizes, 
1861. 
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of law is perfectly plain, but the 
conflict of evidence both may, 
and constantly does, make a de¬ 
cision very difficult. Iu illustra¬ 
tion of this, I will make some 
observations on the forms of 
eccentric conduct or madness 
generally given in evidence to 
disprove the presumption that a 
particular act was intentional, 
wilful, or malicious. The most 
important of these are generally 
described as partial insanity; 
monomania, or delusion; impul¬ 
sive insanity, which is sometimes 
subdivided into particular species, 
such as phonomania or murder- 
madness, kleptomania or theft- 
madness, pyromania or arson- 
madness ; and moral insanity. 
The cases of total insanity and 
idiocy call for no remark. 

The most important of these 
is what Lord Hale describes as 
partial insanity. It has also been 
called monomania; and it ap¬ 
pears to me not to differ for legal 
purposes from the existence of 
insane delusions on particular 
subjects, which leave the thoughts 
unaffected on other subjects. How 
does the existence of such a 
disease affect the criminality of 
a given act? It may do so in 
two ways. In the first place, it 
may be evideuce to disprove the 
presence of the kind of malice 
required by the law to constitute 


the particular crime of which 
the prisoner is accused. A man 
is tried for wounding wilji intent 
to murder. It is provedsthat he 
inflicted the wound under a delu¬ 
sion that he was breaking a jar. 
The intent to murder is disprov¬ 
ed, and the prisoner must be 
acquitted; but if he would have 
had no right to. break the sup¬ 
posed jar, he might be convicted 
of an unlawful and malicious 
wounding. Wrongfully to break 
a jar is a malicious act; and if 
a man wounds another in so do¬ 
ing, he wounds him unlawfully 
and maliciously. In other words, 
the delusion must for the pur¬ 
poses of the trial be taken to be 
true. 

This, however, is a rare and 
comparatively unimportant ap¬ 
plication of the existence of par¬ 
tial insanity or insane delusion. 
Its great importance is, that it is 
evidence to show that the prison¬ 
er’s mind was so disturbed that 
he did not know that the act was 
wrong, that he could not form 
a reasonable judgment on it. The 
application of this evidence to 
particular facts is a matter of 
the greatest nicety. 

Illustrations show this better 
than generalities. A professional 
highway robber shoots a man and 
robs him, buries the body iu a 
ditch, disguises and hides himsef, 
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and flies from justice. It is 
proved that he had an insane 
delusion, that his little finger had 
five joints in it. If the evidence 
stopped there, it would afford as 
little excuse as if he had mis¬ 
taken his victim's name, yet it 
would prove a clear case of the 
co-existence of insane delusion 
and criminal responsibility. The 
concealment and flight would be 
strong evidence to shew that he 
knew the act was wrong. If lie 
waited to commit the murder till 
no one was by, it would be strong 
evidence that lie could have 
helped doing it at all; besides, the 
course of the man's life, which 
could probably be given in evi¬ 
dence on such an occasion, would 
go far to show that the act was 
sane and malicious. Circum¬ 
stances, however, might exist, 
which would convert the delusion 
specified into strong evidence 
against malice. Suppose it came 
on after some violent disease, and 
was accompanied by great extra¬ 
vagance of conduct, and by other 
circumstances tending to shew 
that the person accused had com¬ 
mitted the acts in question not 
with any knowledge of their 
character, but because before he 
went mad he had led a life of 
crime and was thus led to violence 
and plunder by old associations; 
this would be strong evidence 


against the existence of malice. 
By supposing new facts on the 
one side or the other any degree 
of difficulty may be introduced 
into the decision of particular 
cases, though the question to be 
decided remains uualtered. In 
illustration of this I have given 
at the end of the volume a full 
account of the famous case of 
William Dove, tried at York 
in 1856. 

The consideration of delusions 
affords an answer to a plausible 
theory sometimes put forward as 
to the law upon this subject. 
It is sometimes said that the 
knowledge required to constitute 
malice is not a knowledge that a 
given act is wrong, but a know¬ 
ledge that it is illegal. If this 
were true, it would set the law 
iu opposition to those moral sen¬ 
timents on which it ought to be 
founded, for the sake of obtain¬ 
ing a degree of precision not 
really greater than that which 
it possesses at present. The fol¬ 
lowing ease shows this. Hadficld 
is said to have shot at George 
III. under the delusiou that he 
(Hadfield) was the Saviour of the 
world, and that it was necessary 
that he should be put to death 
for the salvation of mankind. To 
have put himself to death would 
according to his view have been 
a crime. He therefore did an 
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act for which lie expected to be 
put to death by others. If this 
account of his delusion is true, 
as it may be, Had field not only 
knew that his act was illegal, but 
that knowledge was the cause of 
his act. Yet surely such an act 
ought not to be punished, and 
the law, as explained above, gives 
the reason, namely, that Ilad- 
ficld’s mind was in such astrauge 
condition that he was not in a 
position to form any reasonable 
judgment on his proposed act, 
and therefore could not know 
that it was wrong, though he did 
know that it was illegal. 

It should be observed in con¬ 
clusion that the importance of 
isolated delusions, as disproving 
a knowledge that a particular 
act is wrong, is not unlikely to 
be underrated. They act so 
strangely, and proceed apparently 
from causes so deeply seated, 
that it is difficult to say how they 
are connected with parts of the 
conduct apparently most remote 
from them. A man had an in¬ 
sane love for windmills, and pas¬ 
sed his time in watching them. 
His friends, hoping the fancy 
would pass off, removed him to 
a place where there were no wind¬ 
mills. He took a child into a 
wood and tried to murder it, hop¬ 
ing, as it turned out, to be con¬ 
fined as a punishment in some 


place where there were windmills.* 
This case shows that the con¬ 
nexion between the delusion and 
the act may be as raid as the 
delusion itself, and such cases 
prove that when the existence of 
any well-marked delusion is shown 
in a satisfactory manner, juries 
ought to require proof of express 
malice before they find that malice 
exists at all. 

The case of what is called im¬ 
pulsive insanity is easily dealt 
with. It is said that on parti¬ 
cular occasions men are seized 
with irrational and irresistible 
impulses to kill, to steal, or to 
burn, and that under the influ¬ 
ence of such impulses they some¬ 
times commit acts which would 
otherwise be most atrocious crimes. 
Many instances of the kind are 
collected in medical books. It 
would be absurd to deny the pos¬ 
sibility that such impulses may 
occur, or the fact that they have 
occurred, and have’been acted on. 
Instances are also given in which 
the impulse was felt and was 
resisted. The only question which 
the existence of such impulses 
can raise in the administration 
of criminal justice is, whether 
the particular impulse in question 
was irresistible as well as unre¬ 
sisted. If it were irresistible, the 

* Taylor, Med. Jur. 921. See other la- 
stances of the same kind there collected. 
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person accused is entitled to be 
acquitted, because the act was 
not voluntary and was not pro¬ 
perly bis act. If the impulse 
was resistible, the fact that it 
proceeded from disease is no 
excuse at all. If a man’s nerves 
were so irritated by a baby’s 
crying that he instantly killed it, 
his act would be murder. It 
would not be less murder if the 
same irritation and the corres¬ 
ponding desire were produced by 
some internal disease. The great 
object of the criminal law is to 
induce people to control their 
impulses, and there is no reason 
why, if they can, they should 
not control insane impulses as 
well as sane ones. 

The proof that an impulse was 
irresistible depends principally on 
the circumstances of the particu¬ 
lar case. The commonest, and 
probably the strongst cases, are 
those of women who, without mo¬ 
tive or concealment, kill their chil¬ 
dren after recovery from childbed. 

Moral insanity is said, by those 
who use the phrase, to consist 
in a specific inability to unders¬ 
tand or act upon the distinction 
between right and wrong, a sort 
of moral colour-blindness, by 
which persons, sane in all other 
respects, are prevented from 
acting with reference to estab¬ 
lished moral distinctions. Whe¬ 


ther such a disease exists, and 
whether particular people are 
affected by it, are of course ques¬ 
tions of fact like any others. No 
doubt if its existence in a parti¬ 
cular case were proved, it would 
be a ground for acquitting the 
prisoner, as it would disprove 
malice. So it might be a good 
defence to admit that a man 
meant to murder another; that 
he had loaded a pistol to shoot 
him, and pointed it at his head; 
but to contend that it was fired 
by a sudden involuntary convul¬ 
sion of the necessary muscles, 
and not by the prisoner’s will. 
The difficulty is to get the jury 
to believe it. The evidence given 
in support of the assertion that 
a man is "morally insane” is, 
generally speaking, at least as con¬ 
sistent with the theery that he was 
a great fool and a great rogue, as 
with the theory that he was the 
subject of a special disease, the 
existence of which is doubtful. 

The state of the law above de¬ 
scribed has often been blamed. 
Some persons have complained 
of its laxity, others, and this has 
been the more frequent complaint, 
of its cruelty. It appears to me 
to be perfectly reasonable. To 
punish men for acts which they 
either could not help or could 
not know to be wrong would not 
really increase the deterring 
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power of punishment. It would 
only deprive it of all the support 
which it derives from the moral 
sentiments of the public. On 
the other hand, to make madness 
a pica in bar of all further pro¬ 
ceedings, so that every one affect¬ 
ed with that disease in any 
degree whatever might commit 
any crime he pleased upon his 
neighbours, his keepers, or his 
companions in a madhouse, would 
be dangerous in the extreme. 
Madmen in the present day are 
treated with a degree of humani¬ 
ty and entrusted with an amount 
of freedom which were formerly 
quite unknown. It would be 
impossible to allow this to go on 
if they were deprived of the 
protection of the law by being 
freed from all responsibility to 
it. Iiauwell and Colney Hatch 
contain thousands of ^inmates 
who associate together freely, 
enjoy many amusements in com¬ 
mon, cultivate considerable pieces 
of land, and, subject to some 
necessary restrictions, live much 
like sane people. Suppose they 
all knew that any one of them 
might murder, ravish, or muti¬ 
late any other without the feaT 
of punishment, the result, would 
be that their liberty would have 
to be greatly restrained, and - that 
they would have to be treated on 
the footing, not of moral agents- 


to be governed by law, but of ani¬ 
mals to be governed by force. 

The law as it stand sallows to 
every symptom of madness its full 
weight as evidence that th3 act 
done was not a crime, if, not¬ 
withstanding the madness of the 
accused, he did commit a crime, it 
is impossible to suggest any reason 
why he should not be punished for 
it. The state of his mind might 
no doubt form a ground for a re¬ 
commendation to mercy, but that 
is a question of discretion. It 
affords no reason why the case 
should be withdrawn from author¬ 
ities by whom that discretion is 
exercised, as their least favourable 
critics must admit, with almost ex¬ 
cessive humanity.* Vide General 
View of the Criminal Law of 
England, by J. F, Stephen (Chap. 
I and III. 

* The great authority as to the law on 
the subject of madness and criminal res¬ 
ponsibility is to be found in the answers of 
the judges to the questions addressed to 
them by the House of Lords in conse¬ 
quence of the acquittal of M'Naghten, for 
the murder of Mr. Drummond in 1843. 

I Car. and Kir. 134. The text is little 
more than an expansion of the principles 
stated in those auswers. The following 
authorities may also be consulted on this 
subject;—1 Halo, Pleas of the Crown, cb. 
iv. R. v. Arnold, 16 St. Tr. 764. R. v. Lord 
Ferrrn, 19 St. Tr. 886. R. v. Sir A. Kin- 
loch, 28 St. Tr. 891. R. v. Iladficld, 27 St. 
Tr. 1282. R. v. Oxford, 9 C. and P. 647. 
A v. M’Naghte n— published separately as a 
pamphlet—see also 1 Townsend’s St. Tr. 
314. For medical views of the question 
see Dr. Forbes Winslow’s Lettsomian Lec¬ 
tures; Dr. Prichard’s Medical Jurisprudence 
of iusanity; Dr. Ray's work on the same 
subject; and Taylor's Medical Jurispru¬ 
dence, cb. lxvii. 
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Full Bench. 

The 9 th December, 1876. 

The Ilon'blc Sir Richard Couch, 
Kl., Chief Justice, and the Ilon'ble 
F.B. Kemp, Louis S. Jackson, F. A. 
Glover, and C. Pontifex, Judges. 

Sham Chand Koondoo aud others 
(. Plaintiffs) Appellants, 
versus 

Brojonath Pal Chowdry & others 
(Defendants) Respondents. 

Sale of Tenure for Arrears of Rent 
—Act X o/1859 Secs. 105 and 
10 ^—Meaning of the word 
* Tenure.’ 

A Zomiudar who has obtained a decree 
for arrears of rent of a transferable tenure 
is entitled to sell the tenure and a person 
who has obtained a transfer of such tenure ! 
which he has not registered, and caunot 
show a sufficient cause for not registering 
it, is bound by the sale and cannot set up a j 
title which he has acquired by a previous sale. 

By ‘ tenure’ is meant, not the right or in¬ 
terest of any person in the land, but the hold¬ 
ing or the interest which has been created by 
the leaso ; and giving to the word its plain 
aud ordinary meaning, it is that which is to be 
sold. The rent is not regarded as due from 
the person against whom the decree is obtain¬ 
ed, but as due in respect of the tenure. 

This case was referred to the Full 
Bench on the 24 th July 1878 by 
Jackson and Birch, J.J., with the 
following remarks :— 

Jackson, J. —We think the point 
involved in this case should bo re¬ 
ferred to a Full Bench for decision, 
aud the point to be referred should 
be this—The plaintiffs purchased 


ou the 19th February 1S66 the 
right, title, and iuterest of Brojo- 
uath Pal and others in a certain 
jote which, it is admitted, is a 
transferable under-tenure. That 
sale was not confirmed, and there¬ 
fore did not become absolute and 
final, until the 23rd June. Inter¬ 
mediately, the zemindar brought a 
suit against the jotedars whose 
rights had been sold for arrears of 
rent, and having recovered a decree 
against them, caused the tenure to 
he put up to sale ; and it was sold 
accordingly on the 4th June, that 
is to say, 19 days before the con¬ 
firmation of the sale to the plain¬ 
tiffs. The purchaser was one Kcdar 
Nath, who afterwards conveyed 
his rights to Menoka Dossee, one 
of the defendants. The transfer 
under the circumstance was not 
registered ; neither did the plain¬ 
tiffs make any deposit of the rent 
duo as allowed by Section 6 of Act 
VIII. of 1865 (B. C.) Are the 
plaintiffs entitled to possession of 
the jote notwithstanding the sale 
of it in the rent suit ? 

The cases which have been refer¬ 
red to, and from which the conflict 
arises, are on the side of the plain¬ 
tiffs,— 

X., Weekly Reporter, pp. 434, 
446. 

XIII., Weekly Reporter, p. 449. 

III., B. L. Reports, p. 49, App. 
Civil. 

XV., Weekly Reporter, p. 341. 

XVII., Weekly Reporter, p. 417, 
and also a judgment of the Judicial 
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Committee printed at page 195 of 
tlio same volume. 

On the side of the defendants 
are,— 

II., Weekly Reporter, p. 181. 

V. , Weekly Reporter, p. 205. 

VI. , Weekly Reporter, p. 59, a 
ruling by the Full Bench, which, 
however, does not appear to bear 
distinctly on the point. 

Sutherland's Reports for 1804, 
page 48, Act X. Rulings. 

XV., Weekly Reporter, p. 99. 

XVII., Weekly Reporter, p. 352, 
and finally a quite recent judg¬ 
ment of the present learned Chief 
Justice and Mr. Justice Glover in 
Special Appeal No. 911 of 1872.* 

The judgments of the Full Bench 
were delivered as follows by — 

Coxjch, C. J.—The decision of the 
present question depends in my 
opinion upon th'e construction 
which is to be put upon Sections 
105 and 106 of Act X. of 1859. 
These Sections, I think, must be 
read together, forming as they do 
a provision for the sale of transfer¬ 
able tenures in execution of decrees 
for arrears of rent. 

Section 105 says that if there is 
a decree for arrears of rent due in 
respect of an under-tenure which 
by the title-deeds, or the custom 
of the country, is transferable by 
sale, the judgment-creditor may 
make application for the sale of the 
tenure, and the tenure may there¬ 
upon be brought to sale in execu- 

• 20, W, R., 69 , 


tion of the decree, according to the 
rules for the sale of under-tenures, 
for the recovery of arrears of rent 
due in respect thereof contained in 
any law for the time being in force. 

Bv * tenure* is meant, not the 
right or interest of any person in 
the land, but the holding ortho 
interest which has been created by 
the lease; and giving to the word 
its plain and ordinary meaning, it 
is that which is to be sold. If this 
had not been intended, and the 
person who obtained a decree for 
rent was to be only entitled to sell 
the right and iuterest of the person 
against whom the decree was ob¬ 
tained, it would not have been 
necessary to make the provision in 
this Section, as the decree might 
be executed upon all his property 
in the same manner as any other 
decree. It seems to be that by pro¬ 
viding that the tenure shall be sold, 
more was meant than sellinsr wbat 
is tbe property of the person against 
whom the decree had been obtained. 
And the words " according to the 
rules for the sale of under-tenures 
for the recovery of arrears of rent 
duo in respect thereof/* may assist 
us in coming to this conclusion. The 
rent is not regarded as due from 
the person against whom the decree 
is obtained, but as due iu respect 
of the tenure. 

The words in the latter part of 
the Section u other property/* do 
not appear tome to limit the mean¬ 
ing of the first part. In many, if 
not in most oases, the tenure would 
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be the property of the person a- 
gainst whom the decree is obtained ; 
and then the words “ other property 
moveable or immoveable”belonging 
to the judgment-debtor, would not 
be inappropriate. I think it would 
be giving too great an effect to the 
words “ other property,” to say 
that they show that the intention 
of the Legislature was, not that the 
whole of the tenure should be sold, 
but only the right and interest of 
the judgment-debtor in it. When we 
compare the words of Act X. with 
those of the Regulation which was 
repealed by it, and for which the 
provisions in Act X. were substitut¬ 
ed, it seems that some alteration of 
the law was intended. Act X. pro¬ 
fesses to be an Act to amend the law, 
and not merely a consolidating Act. 
Many provisions in the Regulation 
are repealed, and others arc substi¬ 
tuted for them. The pari; of the 7th 
Clause of Section 15 of Regulation 
VII. of 1799 which would be appli¬ 
cable to the present question says, 
—“ If the defaulter be a dependent 
talookdar, or the holder of any other 
tenure which by the title-deeds, or 
established usage of the country, is 
transferable by sale or otherwise, it 
may be brought to sale by applica¬ 
tion to the Dewanny Adawlut, in 
satisfaction of the arrear of rent.” 
This authorizes the sale where the 
defaulter, the person against whom 
a decree might be obtained, is the 
holder of the tenure. The Judicial 
Committee of the Privy Council in 
the ease in XVII. Weekly Reporter 


allude to these words, and consider 
that they are very material as to 
what cases were within the Regu¬ 
lation. TJhcy say (page 200)— 
“ They were not the holders of any 
tenure, to use the words of Regula¬ 
tion VII. of 1799, and were certain¬ 
ly not proprietors, in the words of 
the Regulation VII. of 1819.” In 
Act X., words which are capable of 
a much wider meaning are substi¬ 
tuted for the words of the Regula¬ 
tion. The Act says generally that 
if there is a decree for arrears of 
rent the tenure may be sold. There 
are no words limiting it to a decree 
obtained against the person who is 
at the time the holder of the tenure. 

There is another difference be¬ 
tween the Act and the Regulation 
which shows that it was the inten¬ 
tion of the Legislature to give to 
the zemindars a more effectual re¬ 
medy than they possessed before. 
The 8th Clause of Section 15 of 
the Regulation directs that trans¬ 
fers shall be registered ff Asa fur¬ 
ther security to the zemindars in 
maintaining their rights over the de¬ 
pendent talookdars continued under 
them, the latter are hereby requir¬ 
ed to register in the sadder cutcher- 
ry of the zemindaree to which their 
talooks may be attached, all trans¬ 
fers of such talooks, or portions of 
them, by sale, gift, or otherwise, as 
well as all successions thereto, and 
divisions among heirs in cases of in- 
heritence.” But it does not provide, 
as Act X. docs in the proviso to 
Section 106, that no transfer which 
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is required to be registered shall be 
recognized, unless it has been so 
registered, or unless sufficient cause 
for non*registration be shown to 
the satisfaction of the Collector. 
More stringent provisions in favor 
of zemindars are inserted in Act X. 
of 1859 than in the Regulation. It 
appears to me, taking Sections 105 
and 106 together with the proviso, 
that it was intended that the zemin¬ 
dar should be at liberty to treat as 
the holder of the tenure, and the 
person whom he might sue for the 
arrears of rent, the person who is 
registered in his books as the owner, 
unless any one could show that 
thero had been a transfer, and that 
there was sufficient cause for its 
non-registration. In such a case, a 
zemindar might find that he had 
been suing the wrong person. 
Taking these Sections together, I 
think that the zemindar, having 
obtained a decree for arrears of rent, 
is entitled to sell the tenure ; and 
that the person who has obtained a 
transfer which he has not registered, 
and cannot show a sufficient cause 
for not registering it, is bound by 
the sale, and cannot set up a title 
which he has acquired by a previous 
sale. 

Section 106 appeal's to provide 
for cases where the zemindar has 
sued the wrong person. The real 
proprietor may come in upon the 
condition of depositing the amount 
of the decree, and may show that 
he was the owner of the tenure, 
and should have been sued, That 


is a wholesome provision; for a 
suit might be brought eollusively 
and a decree for the arrears of rent 
might be obtained, aq4 the tenure 
be sold without the rati proprietor 
being able to show that in fact the 
arrears claimed were not due. 

The opinion that I now stale, 
and which I stated iu a former 
case when I sat with Mr. Justice 
Glover, is in accordance with the 
earlier decisions of this Court. And 
in the conflict of opinion which 
there is amongst the learned Judges 
of this Court, it is satisfactory 
for me to find that in the earlier 
cases the same was decided as I 
now propose that we should decide. 

In the case in the VII., Weekly 
Reporter, which is a Full Bench 
Ruling, the late learned Chief Jus¬ 
tice, no doubt, appears to have 
expressed an opinion contrary to 
this ■, but it does not seem to mo 
that the decision there was upon 
the question which is now before 
us. The cases iu th 13 Court iu 
which the question had been de¬ 
cided were not referred to in that 
case, and were not in any way the 
ground of the reference to the Full 
Bench. From this I conclude that 
it was not then intended to refer 
the present question. What was 
referred was the question as to in¬ 
cumbrances, although, no doubt, 
the Chief Justice expressed au opi¬ 
nion on the question now before us. 
On the other hand, iu the VI. Week¬ 
ly Reporter, page 54, whioh was 
also a Full Bench case, Sir Barne 
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Peacock appears, so far as we can 
gather from his language, to have 
been of the same opinion as myself. 
Under those circumstances, it seems 
to me that we are not bound by the 
decision of the Pull Bench in the 
VIL, Weekly Reporter, and I think 
the question now comes properly 
before this Full Bench to determine 
it independently of any previous 
decision of this Court. Looking at 
it as a question under the Act, I 
think the answer ought to be that 
the sale under the Act did confer a 
complete title upon the purchaser. 

Kemi 1 , J.— I concur. 

Jackson, J.—I am of the same 
opinion with the learned Chief Jus¬ 
tice. I also think that we are not 
concluded by the judgment of the 
Pull Bench in the case in VII., 
Weekly Reporter. The decision of 
the Pull Bench on that occasion 
appears rather to have been a de¬ 
cision upon a nearly similar point 
on a different ground than a deci¬ 
sion upon the question now before 
us. If it were otherwise, no doubt 
under the rules for references to 
the Full Bench, we should probably 
have to govern ourselves by that 
decision. The simplest and only 
safe mode of decidiug the question 
before us appears to be upon the 
construction of Sections 105 and 
106 of Act X. ofl859, taking those 
Sections along with the other Sec¬ 
tions of the Act. The modes of’ 
executing decrees passed under Act 
X. were originally pointed out in 
the Sections commencing with See- 
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tion 86 of that Act. The 86th 
Section has been repealed, and is 
replaced by Section 17 of Act VI. 
of 1862 (B. C.) That Section de¬ 
clares generally what the procedure 
open to a decree-holder is, in these 
words :—“ Process of execution in 
any suit hereafter to he instituted 
under this Act, or under Act X. 
of 1859, may be issued against 
either the persou or the property 
of a judgment-debtor, but process 
shall not be issued simultaneously 
against both person and proper¬ 
ty.” 

Then in some of the subsequent 
Sections particular remedies or 
modes of procedure are indicated in 
particular cases. Accordingly, Sec¬ 
tion 105 enacts — t( If the decree be 
for an arrear of rent in respect of 
an under-tenure, which by the title- 
deeds, or the custom of the country, 
is transferable by sale, the judg¬ 
ment-creditor may make applica¬ 
tion for the salo of the tenure/' 
&c. There is a limitation of that 
in Section 108, where the person 
who has obtained the decree is a 
sharer in a joint undivided estate; 
otherwise, subject to the claim to 
be made under Section 106, the de¬ 
cree-holder might apply for sale 
and the Court might proceed to 
sell the under-tenure. That pro¬ 
cedure is quite separate from the 
course to be taken in respect of 
other immoveable property in res¬ 
pect of which I conclude the Court 
would sell the right, title, and in¬ 
terest of the judgment-debtor j but 
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under Sections 105 and 106 the 
tenure itself, I take it, is the thing 
to be sold. It is to be observed 
that the position of a claimant un- 
der Section 106, and what the 
claimant has to do, are quite dis- 
tinet from those of a claimant un¬ 
der the other Sections of the Act. 
A claimant under Section 106 is to 
allege that he is the proprietor of 
the under-tenure and was in law¬ 
ful possession of it, and has to de¬ 
posit in Court the amount of the 
decree. That is provided in respect 
of claimants with regard to under- 
tenures ; and taking all the pro¬ 
visions of these two Sections toge¬ 
ther, it seems to me clear that the 
Legislature contemplated a separate 
procedure, and intended that the 
Court should go on to the sale of 
the under-tenure itself. I concur, 
therefore, in thinking that the 
under-tenure in this case was liable 
to be sold, and that the plaintiff 
could not by reason of his inter¬ 
mediate purchase at a sale in ex¬ 
ecution of a decree of the Civil 
Court recover the under-tenure 
from the party who had purchased 
it at a sale under Act X. 

Glovee, J.—I concur with the 
learned Chief’ Justice. 

Pontifex, J.—I agree with the 
learned Chief Justice. 

Couch, C. J.—The special appeal 
will be dismissed with costs. 


CALCUTTA HIGH COURT. 
Full Bench. 

The 22 nd April , 1874. 

The Hon'ble Sir Richard Couch, 
Kt., Chief Justice, and tie Hon'ble 
L. S. Jackson, J. B. Phear, W. 
Ainslie, and G. G. Morris, Judges, 
Nuhendro Narain Roy (Plaintiff 
Appellant , 
vs. 

Ishan Chunder Sen [Defendant) 
Despondent. 

Right of Occupancy — Transfer — 
Ejectment—Act VIII. ( B. C.J of 
1869 Section 6.* 

A right of occupancy which a ryot haa 
under Act VIII. (B. C.) of 1869 Sec. 6 is not 
transferable. 

When such ryot sells his holding, his right 
of occupancy ceases, and it cannot protect 
the purchaser against ejectment. 

This case was referred to the Full 

Bench by Markby and Birch, 

J. J., with the following re¬ 
marks :— 

Markuy, J.— In this case it ap¬ 
pears that on the 31st March 1838 
the zemindar granted to one Kristo 
Chunder Doss a pottah of 301 bee- 
gahs of bunjor waste land at a 
yearly rent of Sa. Rs. 18-13, to 
hold the same by raising bunds 
and excavating tauks in, and by 
cultivating, the said land himself, 
or by means of tenants from gene¬ 
ration to generation as a moku- 
ruree tenure: and there was a stipu¬ 
lation that the rate of rent should 
never be changed. 

Kristo Chunder held under the 


• Sec. 6, Act X. of 1859. 
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pottah until the 5th December 
1859, when the defendant pur¬ 
chased and got into possession and 
was accepted by the zemindar as 
his tenant uuder the pottah in the 
place of Kristo Doss. 

On the 6th May 1871, the ze- 
roindaree was sold for arrears of 
Government revenue and purchased 
by the plaintiff, and on the 22nd 
September 1871 the plaintiff deli¬ 
vered to the defendant a notice to 
quit. 

Several objections were taken by 
the defendant which have been 
found to be untenable ; the only 
substantial question being that 
which we reserved for consider¬ 
ation, namely, whether the defen¬ 
dant is protected from being turned 
out by the proviso of Section 37 of 
Act XI. of 1^59 ; in other words, 
whether he is a “ ryot having a 
right of occupancy.” If he is, 
although his rent may he enhanced 
according to law, ho cannot be 
ejected. 

This question was raised iu the 
Lower Court by the fifth issue iua 
somewhat inaccurate form, and we 
cannot say that either the evidence 
or the finding of the Subordinate 
Judge is quite as clear and as full 
as it might be; but upon the 
whole we think we may take it as 
established that the land, when the 
pottah was originally granted, was 
waste land without any tenant 
upon it; that Kristo Chunder 
entered upon the occupation him¬ 
self ; and that he brought a portion 


of the land into cultivation himself, 
and prepared the way for cultivat¬ 
ing the remainder by excavating a 
large tank and bringing tenants on 
to the land, by whom a further 
portion of the land was brought 
into cultivation. About two-thirds 
of the land appears to be now 
under cultivation, and all, or very 
nearly all, of this is held by tenants 
under the defendant. The tenants 
appear to hold what are called 
bhag-jotes, that is to say, the 
defendant is entitled to a share in 
the produce. 

Under these circumstances, wo 
think that the tenure of Kristo 
Doss was in its inception a ryotee 
tenure. It was certainly not the 
tenure of what has been called a 
middleman, for he was the imme- 
diate occupier of the soil. Nor 
could it, in our opinion, be rightly 
called the tenure of a talookdar. 
The pottah confers no privileges 
upon the grantee other than those 
of an ordinary ryot, and contem¬ 
plates that the grantee will bring 
the land into cultivation by his 
own personal exertions, as was 
actually the case. We therefore 
think that Kristo Doss was a ryot, 
and continued to be so down to the 
time when he sold his tenure to 
the defendant. 

It seems to us also that the 
defendant is a ryot; he succeeded 
to a ryot, and there was nothing 
to change his status : if, therefore, 
he acquired a right of occupancy 
from Kristo Chunder, he is within 
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the protection of the Section. He 
had only been in occupation eleven 
years nine months and seventeen 
days when the notice was served 
upon him ; be bad, therefore, gain¬ 
ed no right of occupancy himself, 
and there are many decisions of 
this Court that the possession of 
the transferree cannot be added to 
tho possession of the transferror. 
The lust of these decisions is in 
the XVII., W. R., 179, and the 
only decision to the contrary (V., 
W. R., Act X., 55) must, we think, 
be considered to be overruled. 

The questions to be decided arc 
therefore reduced to these two :— 

(1) whether the right of occupancy 
which Kristo Doss had at the time 
of the sale to the defendant was 
transferred to the defendant? and 

(2) whether, if it was not so trans¬ 
ferred, is it still in existence in 
Kristo Doss or his heirs, and being 
in existence, will it prevent the 
plaintiff from ejecting the defen¬ 
dant? 

The first of these questions has 
been not unfrequently said to have 
been decided by a Full Bench in a 
case reported in VII., W. R., 52 % 
and if that had been the case this 
reference would have been unneces¬ 
sary. But this case decides a 
totally different point, as may be 
seen by considering the circum¬ 
stances out of which it arose. The 
defendant held a non-transferable 
tenure, and he had held it for more 
than twelve yeara He then attempt¬ 
ed to transfer it, but the zemindar 


refused to recognize the transfer and 
sued him for his rent. The argument 
for the defendant was that because 
he had gained a right of flccupancy, 
therefore that which u&s a non- 
traneferable tenure had become a 
transferable one, and that therefore 
his liability ceased. The question was 
not referred because there were any 
conflicting decisions upon the point, 
but because of its importance, and 
as pointed out by the Full Bench, 
no cases had ever gone to this 
extent. No argument appears to 
us necessary to show that this 
decision lias no bearing upon the 
subject now under consideration. 

Of the other cases, the following 
have been relied upon in favor of 
the transferability of the tenure; 
—I., W. R., bG ; hi, 82G ; IV., W. 
R., Act X., 2; and XI., W. It,, 405. 
The following have been relied on 
for the opposite view :—IX., W. 
R., 522; XI., W. R., 162; XV., 
W. R., 152; and XVII., W. R., 
179. It is not easy in all these 
cases to be quite sure of the 
grounds on which they proceed, 
but it is not, we think, possible to 
reconcile all. 

Besides these cases it may be 
convenient to refer to cases in 
which it has been held that the 
ryot by sub-lctting his land does 
not determine his right of occu¬ 
pancy, IX., W. R., 344 ; X., W. R., 
113 ; and XII., W. R., 111. 

There is also a ease in which it 
has been held that if a ryot having 
a right of occupancy transfer his 
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right to another, the right of occu¬ 
pancy is not thereby forfeited, and 
Vhe zemindar cannot turn the 
grantee out of possession,—XI., 
W. R , 94. 

It is this last case which renders 
the second of the above questions 
necessary. There is, it is true, no 
other decision upon this very point, i 
hut it appears to us that the two i 
questions are so closely connected i 
as to make it desirable that both • 
should he considered together, j 
The two questions referred are, I 
therefore, those above stated. j 

The judgments of the Full Bench | 
•cere delivered as follows by— 

Couch, C.,T. (Ainslie,J., concur¬ 
ring )—-In the judgment by which j 
this case is referred to us, it is 
found that Kristo Doss was a ryot, 
and he continued to be so down to 
the time when he sold his tenure to 
the defendant. The way in which 
the case comes before us does not 
allow us to consider whether Kristo 
Doss really was a ryot or not. We 
must take the fact as found by 
the two learned Judges. I wish to 
prevent its being assumed that up¬ 
on the facts which appear in this 
case I should have found that he 
was a ryot. 

The first question put to us is, 
whether the right of occupancy 
which Kristo Doss had at the time 
of the sale to the defendant was 
transferred to him. 

This is a question which must be 
considered and answered indepen¬ 


dently of any cushon. In answer¬ 
ing it I wish particularly to be un¬ 
derstood as not giving any opinion 
respecting rights of occupancy 
where there is a custom to transfer 
! them. In these cases the landlord 
i or zemindar may he supposed to 
have allowed t ho ryot to occupy 
according to the custom. If the 
ryot has by custom a right to trans¬ 
fer, the landlord may be supposed 
to have assented to the right of 
occupation which he gave to the 
ryot being transferred by him. There 
may he many cases in which a ryot 
may have a right by custom to 
transfer. We must exclude all 
these from consideration in an¬ 
swering this question. 

In my opinion it is to be an¬ 
swered solely with reference to the 
j words of Section G of Act VI11. 
j (B. C.) of I8G9, by which the right 
i is given, not for the first time, but 
j on which it now depends. And 
| whether, when Act X. of 1859 was 
j passed, this was the creation of a 
new right in a ryot, or the recog¬ 
nition by the Legislature of an ex¬ 
isting custom to allow the ryot to 
continue to hold, does not make 
any difference in the construction of 
the Act. If the Act creates a new 
right, we must look at the words of 
it for what the right is ; and if it 
recognizes a custom, it recognizes 
it only to the extent expressed, and 
the result is the same. 

The words of the Section are 
that every ryot who shall have 
cultivated or held land for a period 
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of twelve years shall have a righ 
of occupancy in the land so culti 
vated or held by him, whether i 
be held under a pottah or not, S( 
Jong- as he pays the rent payahl 
on account of the same ; but this 
rule docs not apply to khamar, 
neejjote, or seer land belonging tc 
1 lie proprietor of the estate or te¬ 
niae, and let bv him on a lease for 
s term, or year by year, nor (as 
respects the actual cultivator) to 
lands sub-let for a term, or year by 
year, by a ryot having a right of 
occupancy. The holding of a father 
or other person from whom a ryot 
inherits shall be deemed to be the 
holding of a ryot within the mean¬ 
ing of this Section. 

These words appear to me to point 
to a ryot having the right in land 
cultivated or held by him, and so 
long as he pays the rent, and to 
the right not being one which can 
be transferred to some other person. 
It is a right to be enjoyed only by 
the person who holds or cultivates 
and pays the rent, and hasdoDeso for 
a period of twelve years. It does not 
speak of his acquiring a right which 
he might, having acquired it, trans¬ 
fer or make use of as a subject of 
property, but it seems intended to 
secure to a ryot who has cultivated 
or held for twelve years a continu¬ 
ance of his cultivation or holding 
so long as he pays the rent. And 
the provision at the end of the Sec¬ 
tion, by which the holding of a 

yf t*fr J 0 

father or other person from whom 
the ryot inherits is to be deemed 


the holding of the ryot, supports 
this construction ; for it appears to 
show that, except in that particular 
case, the holding must be entirely 
by the person who clafcns the right. 
This is a law which imposes a restric¬ 
tion upon the proprietary rights of 
the zemindar or landlord, and a 
ryot cannot claim under it anything 
more than the words clearly give 
to him. There are not here, in my 
opinion, words of so doubtful a 
meaning that wc should consider 
whether it would he just or equit¬ 
able that the ryot should have the 
power to trausfer. The ordinary 
construction of tho words appears 
to me to be that the right is only 
to be in the person who has occupi¬ 
ed for twelve years, and it was not 
intended to give any right of pro¬ 
perty which could be transferred. 
I would therefore answer the first 
question by saying that the right 
which Kristo Doss had at the time 
of the sale was not transferable. 
The question, as I have said, is sole¬ 
ly upon the act, and independent of 
the existence of any custom. 

The second question is, whether 
f it was not transferred, is it still 
n existence in Kristo Doss or his 
heirs, and being in existence, will 
t prevent the plaintiff from eject- 
ng the defendant ? Now, if a ryot 
having a right of occupancy endea- 
rours to trausfer it to another per- 
on, and, in fact, quits his occupa¬ 
tion, and ceases himself to cultivate 
r hold the land, it appears to me 
hat he may be rightly considered 
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to have abaudoned his right, and I would, therefore, in answer to the 
that nothing is left in him which second question, say that any sup- 
vvould prevent the zemindar from posed right which may be in exis- 
recovering the possession from the tence in Kristo Doss or his heirs 
person who claims under the trans- will not prevent the plaintiff from 
fer. And not only may he be ejecting the defendant, 
considered to have abandoned it, Jackson, J.—I entirely concur in 
but if the right which is given by j the judgment which has just been 
the law is one which exists only so j delivered, and have very few words 
long as he holds or cultivates the to add. I should be inclined to 
land, when he ceases to do that by describe the right, whether created 
selling his supposed right and put- or recognized by Section 6 of the 
ting another in his place, his right Reut Act, as being a right rcsull- 
is gone and cannot stand in the ing from the connection between 
way of the landlord's recovering the occupying tenant and the land 
possession. Il it were not so, the which he occupies for a space of 
law would become nugatory. The twelve years. The Act expressly 
position of things would be that declares that the holding of the 
the transfer by the ryot is invalid, father or other person from whom 
and gives the transferrec no right a ryot inherits shall be deemed to 

to the possession, but the ryot bo the holding of the ryot: and 

could not recover possession from there I think one may say that the 
the fransferree as he would be well-known maxim inclusio unius, 
bound by his act of transfer ; nor &e., would apply, 
could the landlord recover posses- As to the second question, the 
sion because the outstanding right answer appears to me to be very 

in the ryot would he in his way. clear, for by the sale out and out to 

The result would be that, although another person, the ryot voluntari- 
the transfer is invalid, the trans- ly terminates that connection be- 
ferree would be able to keep pos- tween himself and the land which 
session and to set the landlord at he had occupied which is necessary 
defiance. I think in this ease it j to the existence of the right of 
may be considered either that the occupancy. The law allows a sub¬ 
ryot has abandoned his right letting by a ryot who has a right 
altogether, and therefore it cannot of occupancy, though it does not 
be setup asan answer to the suit by permit the growth of a right of oc- 
the landlord for possession, or that cupaucy within a right of oeeu- 
his right has ceased, has been put paney. So long as the ryot hav- 
an end to, because it existed only ing a right of occupancy merely 
so long as the ryot himself con- sub-lets the land, he maintains 
tinued to hold or cultivate the land, that connection between himself 

/ 
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and the land which is essential to 
the existence of the right; but 
when he has transferred his right 
to another, ho no longer main¬ 
tains that connection. 

I wish also to say that I express¬ 
ly concur in the observations which 
the Chief Justice made at the out¬ 
set of his judgment, namely, that 
we are dealing with this case on 
the facts found by the learned 
Judges who referred it, and by 
that we are limited. 

There is only one other obser¬ 
vation which I wish to make 
as to the case which was referred 
to in XX., W. It., 139. I do not 
apprehend that the learned Judges 
who decided that case meant to 
suggest that after a ryot having a 
right of occupancy had parted 
with his right by transfer, and the 
zemindar had evicted the trans- 
ferree as having no right to occupy 
the land, the ryot might aftci wards 
come in and insist upon the right 
he had voluntarily parted with as 
entitling him to enter upon the 
land. If, however, any such claim 
should hereafter be set up in any 
other case, it will doubtless have to 
be considered. 

PuEAit,J. —I entirely concur with 
the Chief Justice. I understand the 
questions which are put to us to 
have reference solely to that peculiar 
right of occupancy which I may 
call the creature of Section 6 of the 
Rent Law, and that in the matter 
which is now before us we are en¬ 
tirely disembarrassed, as the Chief 


Justice has said, of all considera¬ 
tions which might affect or enter 
into questions relative to the aliena¬ 
tion of the right to hold and occu¬ 
py land founded on the'element of 
custom, or otherwise. And it seems 
to me that under this hypothesis 
the questions which have been put 
to us in this reference are both im¬ 
mediately answered in the negative 
when the view is taken of Section 
G, as I think it ought to be, to the 
effect that the right of occupancy 
which is the subject of this Section 
is rather of the nature of a personal 
privilege than a substantive proprie¬ 
tary right. I think that there can 
J be no right of occupancy under the 
terms of this Section other than in 
a person who is cultivating or hold- 
j ing the land as a ryot in the silua- 
I tion which is mentioned in this 
Section; and that therefore a person 
can only have this right who is ae- 
| tually cultivating or holding the 
land, and then only if he has culti¬ 
vated or held the land as a ryot for 
a period of twelve years according 
to the rule for estimating that time 
which is prescribed in the Section ; 
and that rule is that only the actu¬ 
al cultivation or holding of the per¬ 
son who sets up the right, and in 
the case where he has taken the 
cultivation or the holding of the 
land by inheritance from a prede¬ 
cessor, then, constructively, the cul¬ 
tivation or holding of that predeces¬ 
sor, counts. The Section does not 
gi ve to any one other than the person 
who has actually held or cultivated 
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laud for the period of twelve years 
either by himself alone, or by him¬ 
self and his predecessor, from whom 
he has taken by inheritance, to¬ 
gether, the right of occupation 
which is the subject of the Section. 
And if this is so, then it seems to 
be plain upon the facts which the 
reference brings before us that 
Ishan Chumlcr Sen, the defendant 
in the ease, has not a right of occu¬ 
pancy in the land which is the 
subject of suit, because he has him¬ 
self only cultivated or held it as a 
ryot for a perioil of a little more 
than eleven years, and the person 
who preceded him in the cultiva¬ 
tion or holding thereof was notone 
from whom he took it by inheri¬ 
tance. His predecessor in the cul¬ 
tivation or bolding was Kristo 
Doss, from whom he took by pur¬ 
chase. In that state of things, he 
is not entitled by the words of Sec¬ 
tion 6 to add any years of Kristo 
Doss' bolding to the years of 
bis own holding. And certainly 
Kristo Doss, in the view that I 
have taken of the Section, can have 
no right of occupancy in the land, 
because he is not now cultivating 
or holding it, but, on the contrary, 
has long been out of the occupation 
of it; be has not cultivated it, he 
has not held it in any sense what¬ 
ever during the period of the last 
eleven years and upwards. To use j 
the words of the Section, he is not 
a person who is occupying or hold¬ 
ing the land. 

The second branch, also, of the 


second question which has been 
referred to us, seems to be answer¬ 
ed in the negative by the decision 
which is reported in XX., W. R., 
129—a decision, the correctness of 
which has not yet been impeached, 
supported by the decision in Speci¬ 
al Appeal No. 1 f>51 of 1S72.* 

I concur in the judgment which 
has been delivered by the learned 
Chief Justice, and have nothing 
substantial to add to it. I ought, 
however, perhaps to remark, with 
tegard to an observation which has 
been made on the case reported in 
XX., W. 11., 129, that it was 
obviously not the intention of the 
Bench which passed that decision 
to say anything judicially as to 
whether or not the grantors or 

o 

transferrors of the jotc in that 
caso still had, in the events which 
had happened, any right to require 
possession of the land at the hands 
of the zemindar. All that that 
decision decided was that whatever 
the rights of the transferrors as 
against the zemindar might be, 
those rights did not prevent the 
zemindar, under the circumstances 
of the case, from recovering 
possession of the land from a 
stranger. 

Morius, J.—I concur with the 
Chief Justice in thinking that both 
the questions referred to us should 
be answered iu the negative. 


* SO, W. JR., 478. 
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CALCUTTA HIGH COURT. 

Full Bench. 

The Ath March, 1874. 

The Hon’hle Sir Bichard Couch, 
Kt., Chief Justice, and the Hon'ble 
L. S. Jackson, J. B. Phcar, W. 
Mark by, and E. G. Birch, Judges. 

Bkojo Misser ( Appellant) 
Petitioner, 

1 s. 

Mussamut Ahladee Mjsuain and 
others ( ltespondents) Opposite Party. 
Act rill. (S. C.) of 1869, Sec. 102 
—Additional Judge — Appeal, 

Hold (Jackson, J. dissentients) that 3n 
Additional Judgo comes within the meaning 
of Act VIII. (B. C.) of 1869, Section 102, 
and that an appeal does not lie from his 
decision in cases of the nature described in 
that Section any more than from that of a 
ldstiict Judge. 

This ease mas referred to the Full 
Bench on the 9 th December 1873 
by Phear and Ainslie, J.J., with 
the following remarks :— 

Phear, J.—We think that this 
matter must stand over, and the 
further hearing he postponed in 
order that we may refer for the 
decision of a Full Bench the ques¬ 
tion whether or not an Additional 
Judge invested with the powers 
given to him by Act VI. of 1871 
ia a District Judge within the 
meaning of Section 102 Act VIII 
(B. C.) of I860. 

The judgments of the Full Bench 
mere delivered as follows 
Birch, J.—The Local Legisla¬ 
ture has, in Section 102 of Act VIII. 
of 1869, substituted for the words 


“ Zillah Judge,” used in Act X. of 
1859, the term “ District Judge.” 
This, in the General Clauses Act I. 
of 1868, passed by the Government 
of India, is defined tdfmcan “ the 
Judge of a principal Civil Court of 
original jurisdiction.” If these 
words are strictly interpreted, it 
may be said that there being only 
one such Court in a district it can 
refer only to the officer presiding 
in that Court, and that the bar to 
appeal contained in Section 102 
refers only to cases tried by him 
originally or in appeal. I do not 
think that such was the intention 
of the framers of the Act. In 
some of the most important dis¬ 
tricts, appeals under Act X. of 
1859 had been for years disposed 
of by the Additional Judges. These 
officers were appointed under Re¬ 
gulation VIII. of 1833, and were 
empowered to perform any part of 
the duties of the Judge of the 
Zillah, and, in performance of those 
duties, were to exercise the same 
powers as the Zillah Judges. Ap¬ 
peals from the orders of the 
Additional Judges lay only to the 
Sudder, and subsequently to the 
High Court. This law was iu force 
when Act VIII. of 1869 was passed 
by the Bengal Council, and I find 
nothing to indicato that the Local 
Legislature had any intention (if 
it had the power) to reduce the 
status of the Additional Judges to 
that of the Subordinate Judges as 
defined in Act XVI. of 1868, then 
in force. By Act VI. of 1871, 
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Regulation VIII. of 1838 was re¬ 
pealed, but its provisions as to the 
powers of the Additional Judges 
are re-enacted in Section 7, and 
since that enactment Additional 
Judges are gazetted as Additional 
District Judges, and the officer 
against whose judgment the special 
appeal was in this case preferred 
was so gazetted. 

There have been conflicting de¬ 
cisions of this Court upon the ques¬ 
tion submitted. One, of the 27th 
February 1878, is reported at page 
30, Volume X., B. L. 11., App.* 
In that case it was held that Sec¬ 
tion 102 referred to eases tried by 
a District Judge, and not to those 
tried by an Additional Judge, and 
the objection that an appeal would 
not lie was overruled. 

In cases 768, 769, 770, 772, 773, 
and 774 of 1873, decided on the 28th 
of February 1873 by another Divi¬ 
sion Bench of this Court, and not 
reported,f it appears that the ap¬ 
peals were dismissed upon the sub- 

* 19, vv. 11 ., 201. 

+ These weie appeals from decisions pass¬ 
ed by the Additional Judge of Hooghly, 
confirming, in appeal, the decision of the 
Moonsiff of Uhattal in that district, in a suit 
for arrears of rent under Act VIII. of 1869. 
On the appeal being called on before the 
High Court (Present: the Hon’ble Sir 
JRich&rd Couch, Kt., Chief Justice, and the 
Hon’ble F. A. Glover, Judge), Baboo Bama 
Churn Banerjee, for the respondent, took 
the preliminary objection that no appeal 
could lie under Sec, 102, Act VIII. of 1869. 
After hearing Baboo Uinbica Chum Bose for 
the appellant, the Court dismissed the appeal 
on the preliminary objection, with costs. 


jection raised by the respondent 
that no appeal would, under the 
circumstances of the case, lie from 
the order of an Additional Judge. 

It seems to me that, there can be 
no appeal in eases decided by an 
Additional Judge which would not 
be appealable had they been decid¬ 
ed by the District Judge. I do 
not think that the Local Legisla¬ 
ture contemplated any di-dinctiou 
being made between the Courts of 
the District Judge and Additional 
District Judge, and I would hold 
that the words District Judge in 
Section 102 of Act VIII. of 1869 
includes an Additional District 
Judge vested under Act VI. of 
1871 with powers of a District 
Judge. 

Markby, J. — I concur in the 
construction which has been put 
upon the statute by Mr. Justice 
Birch. 

Phear, J,—I concur in the view 
taken by Mr. Justice Birch, and 
have hut a few words to add. It 
seems to me tliat, under the provi¬ 
sions of Act VI. of 1871, the 
Additional Judge is a District 
Judge, although, no doubt, not the 
District Judge; he is an Additional 
Judge attached to the Court of the 
District Judge. He has the same 
powers as the District Judge, 
although his cognizance of cases is 
in some degree limited. By Act 
VI. of 1871 a great distinction is 
made between the status of the 
Additional and that of the Subordi¬ 
nate Judge ; there are no appeals 
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from the decision of the Additional 
Judge to the District Judge, 
whereas, on the other hand, the 
Additional Judge may, as the 
Additional Judge of the District 
Judge’s Court, hear appeals tiom 
the Subordinate Judge. I think 
that, shortly, the effect of Section 
102 of Act VIII. of 1809 is to 
except the decrees of an Additional 
Judge from appeals under his 
character as a District Judge, or 
Additional Judge of the District 
Court. 

Jackson, J -I regret very much 
to find myself under the necessity 
of dissenting from my learned 
colleagues on this occasion. It 
is only the very strong conviction 
on my mind on a subject which I 
have Trcqueintly considered that in¬ 
duces mu to express the different 
opinion which I entertain. 

Whatever the status of an Addi¬ 
tional Judge may have been at the 
time of the passing of Act VIII. of 
1S69, and previous to the pass¬ 
ing of Act VI. of 1871, it seems to 
me quite clear that the District 
Judge of the Bengal Civil Court’s 
Act of 1871 was an entirely dis¬ 
tinct person, and a person occupy¬ 
ing a wholly different position in 
the judicial body from the Addi¬ 
tional Judge. I think that when 
the effect of a provision of law is to 
abridge the ordinary right of ap¬ 
peal, that provision must be con¬ 
strued with the utmost strictness, 
and that we ought not to take 
away the right of appeal unless we' 


are quite sure that the intention of 
the law was to take it away. 

Section 102 of Act VIII. of 
1869 says that nothing^ in this Act 
shall he deemed to ^confer any 
power of appeal iu any suit tried 
and decided by a District Judge , 
originally or in appeal, if the 
amount sued for, or the value of 

the property claimed, does not 
exceed one hundred rupees, m 
which suit a question of right to 
enhance or vary the rent of a ryot 
or tenant, or any question relating 
to a title to land, or to some in¬ 
terest in land, as between parties 
having conflicting claims thereto, 
has not been determined by the 
judgment. Section 3 of Act VI. 
of 1871 provides that the number 
of District Judges to be appointed 
under this Act shall he fixed, and 
may, from time to time, he altered 
by the Local Government; and 
Section 5 says that whenever the 
Governor-General iu Council has 
sanctioned an increase of the 
number of Distiict Judges, the 
Local Government shall appoint 
Additional District Judges. That, 
as I understand it, contemplates 
the case of an addition to the 
number of districts, and so regu¬ 
lates the appointment of Additional 
District Judges to fill that office in 
such additional districts. After 
that has been provided for, the 
Legislature iu Section 7 enables 
the Government in particular cir¬ 
cumstances to appoint functionaries 
called f ‘ Additional Judges,” and it 
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is declared that “ such Additional 
Judges shall perform any of the du¬ 
ties of a District Judge under 
Chapter III. of this Act that the 
District Judge may, with the sanc¬ 
tion of the High Court, assign 
to them, and, in the performance of 
such duties, they shall exercise the 
same powers as the District Judge.” 
Therefore the functions of an Addi¬ 
tional Judge are restricted to per¬ 
forming, under deputation as it 
were from the District Judge, any 
of the duties of that officer under 
Chapter III. of that Act, and no 
further. The words “ exercise the 
same powers” I understand to 
mean that he shall exercise any 
such powers as are necessary to the 
efficient performance of his duties j 
and not as conferring any attribute 
such as immunity from appeal on 
the decisions of Additional Judges 
when passed. And throughout Act 
VI. of 1871, wherever grades of 
Courts are enumerated, Moonsiffs, 
subordinate Judges, Additional 
Judges, and District Judges are all 
mentioned seriatim asofficers of dis¬ 
tinct status, holding separate posi¬ 
tions, and exercising different 
powers. If, indeed, Section 102 
of Act VIII. (B. C.) of 1869 had 
contained the words "decided by 
a District Judge or an Additional 
Judge,” I should have readily ad¬ 
mitted that the finality so given to 
the decisions of Additional Judges 
might be conceded to the officer 
with the same title, though holding 
a slightly different status created 


by Act VI. of 1871. But there arc 
no such words in the Section, and 
there appears to be quite suffi¬ 
cient reason why the Legislature 
should have intended to confer 
particular powers and particular 
finality of jurisdiction upou the 
District Judge in like manner as it 
confer certain special powers on 
the Collector of the District, al¬ 
though there may be other officers 
in the same district exercising the 
general powers of a Collector. The 
District Judge is usually an officer 
of greater experience, higher status, 
and longer connection with the 
district, and the Legislature might 
well have thought fit to say that 
in particular cases, usually of mi¬ 
nor importance, the decision of such 
an officer might be allowed to ho 
final. No such reason, it seems to 
me, exists in the case of the Addi¬ 
tional Judge, and the Legislature, 
therefore, as I presume, did not in¬ 
clude the Additional Judge in the 
terms of Section 102. 

For these reasons I think that 
whatever exemption from appeal is 
conferred by that Section, is limit¬ 
ed to the decisions of District 
Judges. 

Couch, C. J.— I am of opinion 
in this case that the appeal is bar¬ 
red. The question referred to us 
appears to have been decided by 
myself and Mr. Justice Glover 
about a year ago * From my note 
of the case the question does not 
appear to have been argued—cer- 

* Bee foot note to page 119. 



122 


TIIE LEGAL COMPANION. 


Rulings 


tainly, at no length—before us ; 
but after the argument which we 
have now heard, I retain the opi¬ 
nion which I expressed iu that 
case. 

Section 102 of Act YIII. of 18C9 
says :—“ Nothing in this Act con¬ 
tained shall be deemed to confer 
any power of appeal in any suit 
tried and decided by a District 
Judge originally or in appeal. If 
the amount sued for, or the value 
of the property claimed, does not 
exceed one hundred rupees, in 
which suit a question of right to 
enhance or vary the rent of a ryot 
or tenant, or any question relating 
to a title to land, or to some in¬ 
terest in land, as between parties 
having conflicting claims thereto, 
has not been determined by the 
judgment.” 

It appears to me on reading 
ibis Section that the Legislature, 
in deciding whether there should 
be an appeal or not in the ease 
there described, looked quite as 
much, probably more, to the value 
of the property claimed, and the 
question in dispute between the 
parties, than to the position of the 
Judge who was to decide the suit. 
It is not a proper way of ascertain¬ 
ing what was the intention, to look 
at the case merely as an appeal 
from a Judge having a particular 
status or bolding, a particular 
rank or position among the Judges 
appointed under the Civil Court’s 
Act. 

Then we And that in Section 7 


of the Civil Court’s Act provision 
is made for the appointment of 

Additional Judges when the busi- 

» • 

ness pending before n^y District 
Judge requires the appointment 
of an Additional Judge for its 
speedy disposal, and the Additional 
Judge so appointed is to exercise 
the same powers as the District 
Judge. I think we mnv assume 
that the gentleman appointed to 
exercise the same powers as the 
District Judge will be equally com¬ 
petent to exercise them, and that 
there is not a greater reason that 
his decision should be subject to 
appeal than the decision of the 
District Judge. We also find in 
Section 2i of the same Act that 
his decisions are put by the Legis¬ 
lature on the same footing as the 
decision of the District Judge, for 
it says that appeals from the de¬ 
crees and orders of District Judges 
and Additional Judges shall, when 
such appeals are allowed by law, 
lie to the High Court. 

I think (as I have already said) 
that what should be looked at in 
considering the intention of the 
Legislature as to the right of 
appeal are the powers which are 
to be exercised by the Judge and 
the nature of the suit, rather than 
whether he holds the office or pos¬ 
sesses the dignity of a District 
Judge, or has only the name of Ad¬ 
ditional Judge. It appears to me,— 
although differing as I do from a 
learned Judge of so muoh experi¬ 
ence as Mr, Justice Jackson I ca 
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not but have some hesitation on 
the subject,—that au Additional 
Judge comes within the meaning of 
Section 102 of Act VIII. (B. C.) 
of 1869 and that an appeal does 
not lie from his decision any more 
than from that of a District Judge. 

The application for review will, 
therefore, be rejected. 

HIGH COURT, N. W. P. 

Full Bench. 

The IDA May, 1871. 
Aj.odiiya Peusuad [Plaintiff,) 
vs. 

Bishesuur Saiiai and another. 

Act XIV. of 1859, S. U *-Limi¬ 
tation—Prosecuting a suit bond 
fide in Ike wrong Court. 

Where a suit, prosecuted bond fide and 

* Sec. 14, Act XIV. of 1859.—In comput¬ 
ing any period of limitation prescribed by 
this Act, the time during which the claimant, 
or any person under whom he claims, shall 
have boen engaged in prosecuting a suit upon 
the same cause of action against the same 
defendant, or some person whom he repre¬ 
sents, bond fide and with due diligence, in 
any Court of Judicature which, from defect 
of jurisdiction or other cause, shall have 
been unable to decide upon it, or shall have 
passed a decision which, ou appeal, shall 
have been annulled for any such cause, 

including the time during which such appeal, 
H any, has been pending, shall be excluded 
from such computation. 


with due diligence, was dismissed in appeal 
for want of jurisdiction, and a second suit 
was afterwards brought in a right Court 
HeW that, in computing, under section 14* 
of Act XIV. of 1859, the period of limitation 
of the suit, the time between the decree of 
the Court of first instance and the institution 
of the appeal should he excluded. 

Turner, J.—The question before 
the Court arises out of a suit for 
pre-emption, and the circumstances 
are as follow : — 

The sale took place on the 28tb 
January, 1S7I, and on the 20th 
January, 1872, the plaintiff insti¬ 
tuted a suitf in the Moonsiff’s Court 
to vindicate his right as pre-emp- 
tor. On the 30tU March, 187?, he 
obtained a decree, but being dis¬ 
satisfied with so much of the decree 

* Sec. 15, Act IX. of 187L—-In computing 
tho period of limitation prescribed for any 
suit, the timo during which the plaintiff has 
been prosecuting with due diligence another 
suit, whether iu a Court of first instance 
or in a Court of appeal, against the same 
defendant or some person whom he repre¬ 
sents, shall be excluded where tho last- 
mentioned suit is founded upon the same 
right to sue, and is instituted in good faith 
in a Court which, from defect of jurisdiction, 
or other cause of a like nature, is unable to 
try it. 

Explanation 1.—In excluding the time 
during which a former suit was pending, the 
day on which that suit was instituted, and 
the day on which the proceedings therein end 
ed, shall both be counted. 

Explanation 2.—A plaintiff resisting on 
appeal presented on the ground of want of 
jurisdiction, shall bo deemed to be prosecut¬ 
ing a suit within the meaning of this sections 

t Sec. 16, A ct IX. of 1871 does not apply to 
suits instituted before the first day of April, 
1873 by reason of Sec. 1 of the same Act ; 
hence Act XIV. of 1859 applies.— Ed. L. C. 

2 
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as determined the amount of the 
purchase money, he, on the 27th 
April, 1872, presented a regular 
appeal, when on the objection of 
the defendant it was held that the 
suit had been improperly valued, 
and that its proper valuation was 
in excess of the pecuniary limits 
of the Moonsiff's jurisdiction ; and 
by an order dated the 26th June, 
1872, it was ordered that the plaint 
should be returned to the plaintiff. 
Some delay, for which it does not 
appear the plaintiff was responsible, 
took place in carrying out this or¬ 
der. The plaint was actually re¬ 
turned to the plaintiff on the 1st 
of August, and was presented by 
him iu the Subordinate Judge's 
Court on the 7th August, 1872. 
At the hearing the defendant plead¬ 
ed limitation ; the plaintiff replied 
that ho was entitled to deduct the 
period during which the former 
suit was pending, and that period 
extended continuously from the 
dale on which the original suit 
was instituted up to the date on 
which, the plaint, in pursuance of 
the order of the appellate Court, 
was returned to him so as to enable 
him to present it in the proper 
Court. It was contended by the de¬ 
fendant that at least the interval be¬ 
tween the decision of the Moonsiff 
and the institution of the appeal 
could not be excluded. The Sub¬ 
ordinate Judge, relying on a ruling 
of the S udder Dewanny Adawlut, 
North-Western Provinces, (S. D. 
A., N. W. P., Vol, 2, 1864, page 


602) accepted the contention of the 
defendant, and dismissed the suit. 

The plaintiff instituted a special 
appeal, and as it appeared at the 
hearing that the decision of the 
Sudder Dewanny Adawlut was in 
conflict with a ruling of a Division 
Bench of the Calcutta Court (VI., 
W. R, 308), and the Division 
Bench* before which the appeal was 
argued inclined to hold the ruling of 
the Calcutta Court the more sound, 
the point was referred for the opi¬ 
nion of the Full Bench. 

The decision turns on the con- 
struction of the words “ engaged in 
prosecuting a suit." It is apparent 
from the context that they include 
not only proceedings in a Court 
of original jurisdiction, but pro¬ 
ceedings in appeal, and this is in ac¬ 
cordance with the ordinary sense in 
which the words would be under¬ 
stood. A man may be said to prose¬ 
cute bis suit so long as he is either 
demanding a decree from the Court 
of original jurisdiction, or endea¬ 
vouring to obtain from an appellate 
Court a decree refused him by a sub- 

* The Divisional Bench (Turner and 
Spankie, J. J.) before which the appeal ori¬ 
ginally came on for hearing, made the follow¬ 
ing order of reference “ As the ruling 
of the Caloutta Court, VI., W. R., 808, is 
directly opposed to the ruling of a Full Bench 
of the late Sudder Court, North-Western 
Provinces, 8. D. A., North-Western Pro s 
vinces, VoL 2, 1864, page 602, and we in- 
dine to the opinion that the ruling of the 
former Court is the more sound, we re¬ 
quest the opinion of the Full Bench on the 
point. 
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ordinate Court, or if the subordi¬ 
nate Court has passed a decree in 
bis favour so long as be is engaged 
in supporting that decree in au ap¬ 
pellate Court. Hut it is argued 
that be can be said to be engaged 
in prosecuting bis suit within the 
meaning of this section of the Li¬ 
mitation Act of 1859 only while 
proceedings are actually pending in 
the original or appellate Court, 
and not in the interval between 
the decree of one Court and the 
presentation of an appeal from that 
decree in another Court, and this 
argument is based on the words, 
“ including the time during which 
such appeal has been pending.” 
It is contended that an appeal can¬ 
not be said to be pending before it 
is instituted, and that from the 
use of the term pending, it is to 
be inferred that it was the inten¬ 
tion of the legislature to exclude 
the period between the decree of 
the lower Court aud tlie institution 
of the appeal. 

The result of such a construc¬ 
tion would in many cases he to 
put it in the power of a defendant 
to defeat a claim by protracting 
the litigation. If a Court without 
jurisdiction passed a decree against 
him, he could refrain from appeal¬ 
ing until the last day allowed by 
law. If a subordinate appellate 
Court affirmed the decree he could 
again wait until the last dav of the 
prescribed period before instituting 
his appeal in the ultimate Court 
of appeal. By such proceedings, 


if a plaintiff sued in a Court not 
having jurisdiction within four 
months of the expiry of the period 
within which ho is bound to sue, 
his claim might be defeated. Look¬ 
ing at the difficulties which must 
frequently arise in this country in 
determining what Court has juris¬ 
diction, we should adopt with re¬ 
luctance a construction which might 
work such a result as has been 
supposed. But the construction 
for which the defendant contends 
does not seem necessitated even if 
it be warranted by the language 
of the section. It has been already 
pointed out that the term engaged 
in prosecuting a suit embraces the 
whole period from the institution 
of the suit to its determination by 
au ultimate Court of appeal. A 
decree which is appealable is not 
final until the period for ap¬ 
peal has expired and no appeal 
has been instituted. The proceed¬ 
ings in a suit in which such a 
decree is passed are continued by 
the institution of the appeal. The 
appeals are in fact stages in the 
suit. The legislature had, when 
enacting the Code of Civil Proce¬ 
dure, Act VIII. of 1859, recog¬ 
nized the necessity of allowing au 
interval between the decree of a 
subordinate Court and the institu¬ 
tion of an appeal from that decree ; 
and if it bad intended that this in¬ 
terval should not be allowed to a 
plaintiff when claiming allowance 
of time under this Section of the 
Limitation Act, it is to be presum- 
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cd that the deduction would have 
been disallowed by ail express 
provision. The words “ including 
the time during which such appeal, 
if any, has been pending” were not 
intended, in our judgment, to con¬ 
trol the term “ engaged in prose¬ 
cuting a suit,” but to make it 
more clear that the whole period, 
from the commencement to the fi¬ 
nal determination of the suit by an 
ultimate Cc-urt of appeal, was to bo 
allowed on proof that the plaintiff 
bad throughout acted bond fide and 
exercised due diligence. In this 
view the ruling of the Division 
Bench of the Calcutta Court is the 
sounder. 

BitoDHimsT, J.— Concurred. 

Stuaht, C. J.— I differ from the 
District Judge and concur with 
Turner and Spaukie, JJ. in accept¬ 
ing the ruling of the Calcutta 
High Court mentioned in the re¬ 
ferring order, and I substantially 
adopt the argument by which the 
ruling is supported. The decision 
of the Sudder Court of these Pro¬ 
vinces, also therein mentioned, is 
uusatisf'actoiy, proceeding on a view 
of the Act of 1859 which, in my 
opinion, is-a narrow and contract¬ 
ed one, and inconsistent with the 
spirit and policy of the law of limi¬ 
tation. Two other cases were cited 
at the bearing on behalf of the 
respondents, but they do not ap- 
pear to me to assist their case. In 
the first, that of Nand Doolal Sir- 
bear and others , appellants, 2, W. 
It., page 9, there appeared to have 


been two suits, one instituted on 
the 28th of July, 1862, and the 
other on the 31st of March, 1863 ; 
and there was an unexplained de¬ 
lay of upwards of a month iu 
returning the plaint in the first 
suit, which had been insufficiently 
stamped; but tbe case is very badly 
reported, there being no satisfac¬ 
tory statement of the facts or pro¬ 
cedure, and it is difficult to say 
from the report what the opinion 
of the Court ■was. So far as in¬ 
telligible, the judgment of the 
Court appears to have been quite 
mistaken. In the other ease, that 
of Chunder Madhuh Chuckerbuihj , 
appellant, G, W. It., page 184, the 
principal question was, whether the 
time occupied in prosecuting a suit 
in which the plaintiff was non-suit¬ 
ed could ho deducted, and it was 
held by a majority of tbe Court 
that it could not, there having been 
great laches and negligence on the 
part of the plaintiff, 12 years and 
11 days having elapsed between 
the accruing of the cause of action 
and the commencement of the 
second suit. But there the rule 
laid down is, that “to entitle a 
plaintiff to the benefit of the terms 
of section 14 of the limitation law 
it must be shown that his suit had 
been prosecuted bond fide and with 
due diligence, and that the Court 
was unable to decide upon it from 
some cause quite unconnected with 
the default or negligence of the 
plaintiff. To hold otherwise would 
be inconsistent with the use of 
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the words bond fide and with due 
diligence. It does not by any 
means follow in every ease, that 
because the Court had been obliged 
to refrain from deciding the case 
from want of jurisdiction, the party 
would have been entitled to avail , 
himself of the time during which j 
the suit was pending ; because it j 
might so happen that the party ' 
knew well that the Court in which 
his suit had been brought was not 
the Court to which he onght to go. 
In that case, the suit was not bond 
fide, and he is not entitled to that 
time.” And again “ It appears to 
me that the inability of the Court 
must be either some unavoidable 
circumstance over which no one 
lms any control, or something inci¬ 
dental to the Court itself, and un¬ 
connected with the acts of the 
parties.” And so far as I under¬ 
stand the facts of the present case, 
they come within the principle so 
stated. No doubt it would have been 
satisfactory to have had it explain¬ 
ed to us why it was that plaintiff 
waited till the 27th of April before 
appealing against a decree which 
had been obtained on the 30th of 
March. Ho was, however, clearly 
entitled to a portion of this time, 
and probably to the whole of it; 
and it must not be forgotten that 
the contention on the part of the 1 
respondent must be taken to be, 
that he is not entitled to have any 
of it deducted from the period of 
limitation, a contention which in 
my opinion is unfounded in law. I 


do not think it necessary, in order 
to satisfy section 14 of the Act, 
that the prosecution of the suit 
should continue to be, and be ex¬ 
clusively, actual procedure in Court. 
Arrangement and consultation for 
proceeding further after the first 
decree, by means of professional 
ad ice and consideration as to the 
propriety of appealing within the 
prescribed time, may I think be 
legitimately considered procedure 
for the purposes of the section of 
the Act, in such a suit as the pre¬ 
sent, The litigious rights of the 
plaintiff were all the time kept 
alive, and the decree and appeal 
connected together forming one 
continuous and unbroken proce- 
I dure, ol which, in the reckoning of 
time, he is entitled to have the be- 
| nefit. 

i 

In my opinion therefore the ap¬ 
peal ought to be decreed, and the 
! case remanded for trial and decision 
| on the* facts and merits, 
j Oldfield, .T —The question is, 
whether, under section 14, Act 
XIV. of 185!), in computing the 
period of limitation in the ease of 
a suit prosecuted bond fide in a 
wrong Court, the period between 
the date of the decree of the Court 
and the date of institution of the 
appeal shall he deducted from the 
period of limitation. 

I can place no other construc¬ 
tion on the language of the section 
than that it is only the time taken 
in actually prosecuting a suit in a 
Court of Judicature, and the time 
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during which the appeal is actually 
pending in such a Court, that it is 
intended should he deducted. 

Had it been intended to include 
the time alter decree and before 
institution of appeal, there would 
be no force in the words “ includ¬ 
ing the time during which such 
appeal has been pending.” 

By the terms of the law, the 
time to be excluded is that taken 
in “prosecuting a suit bond fide 
and with due diligence in any 
Court of Judicature.” A suit can¬ 
not be said to be in prosecution 
in a Court of Judicature until 
it has been instituted in such a 
Court, nor can an appeal, that I 
can see. 

The law insists on the bond fides 
and due diligence in prosecuting 
of parties, and it would be next to 
impossible to ascertain these points 
for a time when there are no pro¬ 
ceedings before the Court; and this 
may have been a consideration with 
the legislature when framing the 
law. 

The law gives an indulgence to 
parties prosecuting suits in the 
wrong Court, and it may have 
well intended that this indulgence 
should be exercised within well 
defined limits, ' 

It appears to me that the above 
construction is the natural one to 
be placed on the terms of the law, 
and any other would bo to strain 
the Jaw in au unjustifiable degree. 

I agree with the Full Bench Rul¬ 
ing of the late Sudder Court, | 


North-Western Provinces, on this 
question (Vol. 2, 186!, page 602.) 

Pk aiisox, J.—In my opinion the 
ruling of the Full B$neh of the 
late Sudder Court of a these Pro- 
vinces, dated 28th November, 186!, 
is far more in accordance with the 
terms of section 14, Act XIV. of 
1859 than the ruling of a Bench 
of the Calcutta High Court in 
1867, and I am not prepared to 
admit that the latter ruling ex¬ 
presses the intention of the legis¬ 
lature more correctly than tho 
former; for,had this been the case, 
the fcrms of section 15, Act IX. 
of 1871 would presumably have 
been adapted and conformed to that 
ruling; whereas they are not ma¬ 
terially different from the terms of 
section 14, Act XIV. of 1859. 

The ruling of the Calcutta Court 
proceeded on the view that a man 
might be prosecuting his suit bond 
Jide and with due diligence while 
he was seeking advice as to the 
advisability of appealing, or other¬ 
wise making preparation for ap¬ 
pealing. But if this view were 
sound, it might be contended that 
the time previous to the institution 
of a suit, while he was consulting 
his legal advisers as to the proprie¬ 
ty of instituting it, or was other¬ 
wise preparing to do so, might also 
be deducted under the section. So 
latitudinarian a view would ob¬ 
viously be open to objection ; and 
the terms of the section, which ex¬ 
pressly allow only the time during 
which the claimant shall have been 
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engaged in prosecuting the suit in 
a Court of Judicature , and the 
time during which an appeal shall 
have been pending, to be deducted 
in computing the period of limi¬ 
tation, do not warrant, but by im¬ 
plication disallow, the deduction of 
any further time not actually spent 
in the prosecution of the suit in 
the Court of first instance or the 
Court of appeal. It is no answer 
to this reasoning to say that the 
natural construction of the terms 
of the law would enable a.defendant 
in some cases, by delaying to 
prefer this appeal, to preclude the 
plaintiff from instituting a fresh 
suit. That is only to say that 
the indulgence which the section 
grants to suitors who have sued in 
a wrong Court is not so large as 
those who make such answer think 
that it ought to be. To me it ap¬ 
pears that a suitor who at the last 
moment brings his suit in a wrong 
Court is not entitled to have a de¬ 
duction from the period of limita¬ 
tion applicable to his suit when re¬ 
instituted in a proper Court, not 
only of the time wasted in the 
wrong Court, but of such addi¬ 
tional time as he may require for, 


or use in, his preparation for ap¬ 
pealing. Had he not deferred his 
suit so long, he would not have 
been so short of time; and I see no 
reason why he should be protected 5 
from the consequences of his dila¬ 
toriness in commencing proceed¬ 
ings, as well as from the conse¬ 
quence of his mistake in going into 
a wrong Court. Anyhow the le¬ 
gislature has only made provision 
to save him from the consequence 
of his mistake ; and the Courts are 
not competent to go further, and to 
extend the indulgence beyond the 
terms of the law. 

The case having been returned 
to the Divisional Bench, judgment 
was deliveied as follows 

In accordance with the opinion of 
the majority of the Court, it must 
be held that the appellant is enti¬ 
tled to deduct the interval between 
the decree of the Court of first in¬ 
stance and the institution of the 
appeal. This appeal is therefore 
decreed, and the decrees of the 
Courts below being annulled, the 
suit is remanded to the Court of 
first instance, under section 351, 
tor trial on the merits. 
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least inferentially, the Court must 
pass judgment separately on the 
view of facts involved in each 
charge. 

The duty of the jury as a part of 
the Court is also, plainly, to decide 
which of the several views of facts 
presented to it for consideration by 
the prosecution is true (Section j 
257) ; and to say specifically as to j 
the view of facts exhibited in each 
charge whether it is true or not 
(Section 203). There is no relief 
from this obligation to come to an 
express finding with regard to each 
alleged view or set of faets, except 
that which is by implication given 
in para. 2, Section 4G l, just referred 
to, and that paragraph applies, as 
it seems to me, only to eases where 
the several sets of faets are the al¬ 
ternative representations of one cri¬ 
minal occurrence. 

But the alternative views of fact 
stated in the charge which is 
now under our consideration, are 
not alternative views of one crimi¬ 
nal occurrence ; they represent two 
entirely distinct criminal occur¬ 
rences ; the ouo being to the effect 
that the accused on the 23rd 
January 1873, at Alipore, in the 
course of a trial of two persons, on 
a charge of cheating, before Moul- 
vie Abdool Luted', stated in evi¬ 
dence, &e., which statement he at 
the time of making it knew to be 
lalse, &e. ; the other, that the 
accused on the 13th February 1873, 
in the course of the trial of these 
same two persons, together with a 


1 third person on tlv 
before the same M j 
in evidence, &e., w 
&e. And therefore/., 
i spirit of Sections 455 and 461,par*. 
| 2, are that which I have above des- 
j cribed, this ease docs not fall with- 
! in either of them. In other words* 
there does not appear to be in the 
text of the Criminal Procedure Code 
any warrant for an alternative 
charge of this kind, or for an alter, 
native finding of these two sub¬ 
stantively different states (or views) 
of fact, whether exhibited in an al¬ 
ternative charge, or in two separate 
charges. Consequently, if the text 
alone of the Code were consulted, 
it would not, as I understand it, 
support the conviction which is be¬ 
fore us. 

And this not a matter of mcro 
technical regularity ; it very close¬ 
ly touches upon the right and satis¬ 
factory administration of justice. 
Obviously it might be of the great¬ 
est possible moment to the persons 
who were being tried before the 
Magistrate on the 23rd January 
and 13th February, that it should 
be distinctly established,in the case 
now before us, which of the two 
statements alleged to have been 
made by the present accused oil 
those two days respectively was 
false. And therefore a procedure 
which would enable the prosecution 
in the present case to procure a con¬ 
viction oftheaccusod in the alter¬ 
native, without troubling itself to 
go the length of establishing the 
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falsehood of the one statement or 
the other, might work a serious 
grievance to those persons. Again, 
the present accused person himself 
by an alternative conviction is de¬ 
prived of the advantage which he 
ought to have in the event of a 
material witness to the falsity of 
one of the statements being con¬ 
victed of perjury. 

If, also, the prosecution is not 
under a legal obligation to estab¬ 
lish the falsity of either statement, 
then it is plain that it may launch 
its case upon the bare evidence 
that the two alleged statements were 
respectively made, and then leave 
the prisoner to satisfy the Court as 
best he can that neither of them 
was false. This is the course which 
is most usually taken, and I do not 
hesitate to say that it is generally 
most unfair. The contradiction be¬ 
tween the two statements is seldom 
absolute, though there is common¬ 
ly enough opposition in them to 
lead a not over-scrutinizing jury to 
presume it; and the contradiction 
being arrived at, tbe falsity again 
is presumed in spite of anything 
which tbe prisoner may say in the 
dock. Convictions of this charac¬ 
ter are most unsatisfactory, and do 
very little to meet any real mischief. 
Yet the temptation to the public 
prosecutor to seek them is so great 
that in this country perjury is hard¬ 
ly ever attacked in any other way. 
Deliberate perjury persisted in is 
not often the subject of prosecution 
in the mofussil Courts. 


Several other considerations of 
public importance might bebrought 
forward; hut it seems to be suffi¬ 
ciently plain without* more that 
perjury is the one difence of all 
others in the Penal Code which 
calls for precision and unambigu¬ 
ousness of statement in the charge 
and m the judicial finding. 

Tims it appears to me that the 
construction of the text of’ the 
Criminal Procedure Code taken by 
itself, which I have arrived at, ac¬ 
cords with the expediency of the 
matter ; and that thereby its reason¬ 
ableness is in some degree support¬ 
ed. However, when we pass on 
from the text of the Criminal Pro¬ 
cedure Code to the forms of charges 
in Schedule No. Ill, appended to 
the Code, which are prescribed for 
adoption by Section 442, we find 
the last of them runs as follows 

“ That you, on or about the day 
of at in flic 

course of the inquiiy into , 

before , stated iri evi¬ 
dence that ; and 

that you, on or about the , 

day of , at , 

in the course of the trial of , 

before , stated in evi¬ 
dence that , one of 

which statements you either knew 
or believed to be false, or did not 
believe to be true, and thereby, &c.” 

Now inasmuch as an alternative 
charge is only referable to Section 
455, the fact that the Legislature 
has authorized this form seems to 
show that Section 455, was intend- 
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ed to extend, as it well may, be¬ 
yond its illustration ; that is to say, 
to the alternative allegation of 
different occurrences, at any rate 
in the particular case which is 
covered by this form. And it has 
been argued from the form itself 
that the finding of the jury and 
the judgment of the Court may, 
when such an alternative charge as 
this is preferred, be in the alterna¬ 
tive. But Section 401, para. 2, 
certainly does not here apply, and 
it is difficult to see how the distinct 
provisions of Section 257 can be j 
escaped. 

The Full Bench ruling which is 
reported in 6, W. It., Cr., 05, decid¬ 
ed that under the late Criminal 
Procedure Code, there might be an 
alternative finding as well in a case 
in which the evidence proves the 
commission of one of two olfences 
falling within the same Section of 
the Penal Code and it is doubtful 
which of such offences has been 
proved, as in one in which the 
evidence proves the commission of 
an offence falling within one of two 
Sections of the Penal Code and it 
is doubtful which of two Sections 
is applicable. This ruling, if it. 
could be adopted now, would there- 1 
fore support the finding in the pro- ; 
sent case. The reasoning, how- 
ever, by which it was arrived at j 
depended upon two Sections of the j 
old Code, which arc not present in J 
the new Code. The first of these i 
Sections was Section 212, which, so 
far as it is now necessary to quote 


[ it, ran thus “ When it appears 
j to the Magistrate that the facts 
| which can be established in evi- 
i dence show the eommissiou of one 
j of two or more offences fulling 
; within the same Section of tho 
i said Code, but it is doubtful which 
of such offences will be proved, the 
! charge shall contain two or more 
! heads charging each of such offeu- 
ees.” This was held to justify 
the framing a charge containing 
two heads, apparently similar in 
substance to that which is under 
our consideration. And although 
this Section 21*2 of the old Code is 
not repeated in the new Code, its 
substitute being the present Section 
455, yet, so far as concerns the 
! case before us, the double beaded 
\ charge may be said to be justified 
I by the last form of Schedule III. 
Thus we are under the existing 
Code as well as under the old car¬ 
ried over the first step towards the 
Full Bench conclusion. And the 
double-headed charge of two of¬ 
fences having been in this way ar¬ 
rived at, the Full Bench made its 
second step upon the footing of 
Section 382, Clause 5, which autho¬ 
rized the jury to find in the al¬ 
ternative upon a double-headed 
charge. But there is no equivalent 
to this in the present Code. The 
jury are now bouud to find which 
view of the facts is true (Section 
257), subject only, as before men¬ 
tioned, to such qualification as is to 
be found in Section 461, para. 2, 
which appears to be purposely so 
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framed as to exclude au alternative 
finding of two offences falling un¬ 
der the same undivided Section of 
the Penal Code. It is carefully 
worded so as to cover the eases 
belonging to the first part of the 
old Section 212, but omits those 
of the second part, among which 
the Full Bench case and the pre¬ 
sent case come. 

It was thrown out during the 
argument in this case that the 
“ view of the facts,” with regard to 
which the jury are, by Section 257, 
called upon to decide whether it is 
true or not, is, in a double-headed 
charge, the, so to speak, entire al¬ 
ternative view expressed in the 
charge. But this does not accord 
with the natural meaning of the 
word?. An alternative charge of 
the kind, for which this construc¬ 
tion ol the sentence is especially 
wanted, puts forward two views of 
the facts which are inconsistent 
with each other, and which might, 
if the prosecution had so chosen, 
been made the subject of a separate 
charge : either the accused told the 
truth on the first occasion and 
falsehood on the second, or t ire rersd. 
It has been said that the prose¬ 
cution by alleging in the charge 
that the accused stated this on 
the first occasion, and stated that 
on the second, and that one of 
these two statements was false, 
presents but one view of the facts 
to the jury; but it appears to me 
plain that this is not correct. The 
true effect of the charge is to put 


forward in a concise form at least 
two perfectly distinct views of 
facts, always inconsistent .with 
each other in those eas<is for which 
the ambiguous conviction is most 
zealously demanded, namely, in 
those cases where it is assumed to 
be patent on the face of the two 
statements that if either one of 
them is true the other must be 
false. And the very reason for 
thus putting forward two views is 
that the prosecution cannot ven¬ 
ture to assert which view is true. 
When, then, the Legislature cays 
! that it is the duty of the jury to 
decide which view of the facts is 
true, it can hardly mean that in 
the event of two inconsistent views 
being in this way simultaneously 
offered to the jury, with the impli¬ 
ed admission on the part of the 
prosecution that it cannot say 
which is true, it is enough 
if the jury finds that either 
the one or the other is true. More¬ 
over, if the authorization of a 
double headed or alternative charge 
by the force of implication alone 
authorized a general finding on the 
evidence that such a charge was 
made out in one or other of its 
branches, then if is difficult to see 
why the express provisions of Sec¬ 
tion 461, para. 2, were enacted 
in reference to one class only of 
doubleheaded or multiform headed 
charges ; for they could hardly have 
been intended merely to introduce 

Section 72 of the Penal Code iuto 
* 

the Civil Procedure Code. Plain- 
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ly, by the spirit of Section 455, it 
not by its words, charges which 
might under its provisions be put 
in the alternative, but which are 
nevertheless left to stand separate¬ 
ly, may be dealt with by the Court 
as if they had been presented in 
the alternative : and if it is a con¬ 
sequence of an alternative charge 
that the Court is relieved from the 
obligation to find which head of it 
is true, then it seems to follow that 
Section 461, paragraph 2, is par¬ 
tial and superfluous. 

At first I was disposed to think 
that the Legislature, by introduc¬ 
ing into Schedule 111. the alter¬ 
native form applicable to the pre¬ 
sent case, indirectly, if not ex¬ 
pressly, intimated its acceptance of 
the Pull Bench Ruling reported in 
G, W. R., Cr., 65, and virtually 
incorporated the law enunciated by 
it in the new Act; and this would 
probably have been so, if the new 
Act did not substantially differ 
from the old Act in the particu¬ 
lars which furnished the founda¬ 
tion for the Full Bench decision. 
But I have already pointed out that 
these particulars are absent from 
the new Act. The reasoning by 
which the late Chief Justice arriv¬ 
ed at the conclusion in that case 
could not be supported upon the 
basis of the present Act. It ap¬ 
pearing, then, that the Legislature 
when passing the new Act entire¬ 
ly removed the foundation on 
which the ruling of the Full Bench 
was placed, we cannot safely infer 


from the introduction of the alter¬ 
native form of charge alone, which 
answered at most to the first part 
only of that ruling, that the entire 
ruling was intended to be enacted. 

On the whole, then, though I 
admit not without great hesitation, 
I have reached the opinion that 
under the existing Criminal Pro¬ 
cedure Code, while, no doubt, an 
accused person may be lawfully 
tried upon an alternative or double¬ 
headed charge, such as that which 
is brought before us in this refer¬ 
ence, still the Court or jury must 
for a conviction find especially 
which branch of the alternative 
or head of charge is true. 

Jackson, J. —Having given to 
the very important question raised 
in this ease the best consideration 
in power, I come to the conclusion, 
to which I first inclined, that the 
finding and conviction arc insufli- 
cient. 

No one can feel a stronger res¬ 
pect than I do for the opinion of 
Sir Barnes Peacock in such a mat¬ 
ter as this, and no one can be more 
averse to disturbing settled rules 
of Jaw, but I feel it, for reasons 
which I shall state in the sequel, 
to be a duty still more imperative 
than that of respecting decisions, 
to express my dissent from a ruling 
which, I think, in effect adds to the 
Penal Code an offence not defined 
by the Legislature. 

It seems to me that neither 
Section 242 of the repealed Code, 
nor Section 455 of the present Code 
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ut Criminal Procedure (apart from 
the form in Schedule III. to which 
I shall presently advert), warranted 
the exhibition of a charge like that 
before us, and my persuasion is 
yet stronger that nothing, at all 
events, in the existing Code, which 
is the material question, justifies a 
iinding and conviction in such 
terms. 

It is not requisite now that I 
should give at any length ray rea¬ 
sons for dissenting from the Full 
Bench decision which is based up¬ 
on repealed enactments, but I may 
say that, while 1 admit the latter 
clause of the old Section 242 to 
embrace charges of false evidence 
based upon statements, given at 
dilferent times, contradictory of 
each other, 1 conceive the Legis¬ 
lature to have had in view in fram¬ 
ing that Section the uncertainty as 
to which of the offences would be 
proved , and therefore to have con¬ 
templated the necessity of proving 
one or other statement to lie false, 
and therefore to amount to an of¬ 
fence ; and that it did not sanction 
the mere entangling of the accused 
in a logical snare from which as a 
matter of reason he could not es¬ 
cape. As far, moreover, as the 
words of the Code went, the charges 
would have, it seems to me, to be 
exhibited seriatim, and not alterna¬ 
tively. 

But I find no provision in the 
Code of 1S72 replacing the latter 
portion of Section 212. On the 
other band, the Legislature seeing, 1 


[ it may be, the dangerous ambigui¬ 
ty of that Clause, has recast the 
whole Section, and dropping the 
last clause entirely, ha# put the 
other into new words, which seem 
to admit of no misinterpretation ; 
for while the charge, alternative 
as to fact, but identical as to offence, 
is excluded, the many headed 
charge arising, when several dis¬ 
tinct offences are comprised in one 
Section (as in Section 382, Indian 
Penal Code), is preserved in the 
Schedule. Section 452 provisos 
“ that there must be a separate 
charge for every distinct olFence of 
which any peisou is accused, and 
every such charge must be tried se¬ 
parately, except in the eases here¬ 
inafter excepted.” The only ex¬ 
ceptions to this rule are contained 
in Sections 453 and 454, and I do 
not find that the present case falls 
within either of them. Further, 
Section 410 declares that “ the 
charge shall contain such parti¬ 
culars as to the time and place of 
the alleged offence, and the person 
against whom it was committed, 
as are reasonably sufficient to give 
notice to the accused person of the 
matter with which he is charged.” 
And Section 441 goes on to declare 
that " when the nature of the ease 
is such that the particulars men¬ 
tioned in Sections 439 and 440 do 
not give sufficient notice to the ae- 
cused person of the matter with 
which he is charged, the charge 
shall also contain such particulars 
of the manner in which the ofFcnce 
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was committed as will be sufficient 
for that purpose ” 

One of the illustrations to this 
Section (C) is to this effect: A is 
accused of giving false evidence at 
a given time and place. The charge 
must set out that portion of the 
evidence given by A which is al¬ 
leged to be false. There is nothing 
in the text of the Criminal Pro¬ 
cedure Code which qualifies these 
clear provisions in the case of per¬ 
jury. 

Giving false evidence in a stage 
of a judicial proceeding, by stating 
falsely before the Magistrate, &c\, 
&c., is a distinct offence. 

Giving false evidence in a stage 
of a judicial proceeding, by stating 
falsely before the Court of Session, 
is also a distinct offence. Would 
it bo a compliance with the Sec¬ 
tions I have quoted to put these 
distinct offences into one charge, 
and to allege that A had either 
given false evidence at a certain 
time and place agianst X, by say¬ 
ing so and so, or given false evi¬ 
dence at a certain other time and 
place against the Queen, by saying 
something else ? 

I think it would no!. But we 
are told that a charge, if not in | 
accordance with these Sections, is 
expressly authorized by the 3rd 
Schedule, which no doubt may be 
read as part of Section 442, having 
been removed to the end of the 
Act merely for the sake of conveni¬ 
ence to avoid interruption of the 
sense. The Section says :—“ The 


charge may be in the form given 
in the 3rd Schedule to this Act, or 
to the like effect ■” and where a 
form so given seems to be directly 
at variance with precise rules con¬ 
tained in the Code itself, 1 prefer 
to stand by the rules. 

But the composition of the 
Schedule, and, in particular, the 
place allotted to this very form of 
charge, with the wording of it, ap¬ 
pears tome to indicate that it has suf¬ 
fered from one of the inadvertencies 
almost unavoidable in the prepara¬ 
tion of so long and intricate an Act. 
The 3rd Schedule is divided into 
two parts :— 

I. Charges with one head. 

II. Charges with two or move 
heads. 

On the first I need not observe. 

The second is framed to answer 
the purposes of Section 455 in the 
same way that Section 243 of the 
repealed Code was subservient to 
Section 212. 

But while those two Sections 
used in common the expression 
heads of charge, it is disused in 
Section 455 (“ in the alternative" 
being employed instead) and ap¬ 
pears only in the Schedule, whore, 
on the other hand, the term alter¬ 
native does not appear except to 
denote the peculiar form under 
Section 11)3, Indian Penal Code, 
which, however, is a matter quite 
different from what is spoken of as 
alternative in Section 455. 

And, curiously enough, the Sche¬ 
dule gives no form of charge upon 
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the most obvious and usual alter¬ 
native case, viz , that of doubt be- 
t ween the ode nee of the theft and 
that, of criminal breach of trust. 

On the other hand, a variety of 

charges with more than one head 

are supplied, which have been 

rendered useless bv Sections 450 
* 

and 457. For instance, why need 
a Magistrate now draw up several 
heads of charge against an accused 
for murder, culpable homicide, 
grievous hurt, and so forth, when 
upon a charge of a murder or of 
culpable homicide a conviction 
tor any offence of the same nature 
but inferior in degree may follow ? 

The form called “ alternative 
charges in Section 193” comes also 
into this division, though it is not 
a charge with several heads at all, 
but something entirely distinct, 
and, as 1 think, not warranted by 
any Section of the Code at all. 

I pause here to remark that the 
old Code provided forms of convic¬ 
tion. The present Code does not; 
and while the old Code setting 
out forms of charge with several 
heads for doubtful cases, provided 
alternative forms of conviction, the 
new Code .gives in the Schedule 
several many headed charges and 
one alternative charge. 

Having said this, 1 return to the 
wording of this charge. 

It does not run,—that you, on or 
about the , intentionally gave 
false evidence by stating 

, and thereby 
committed , or 


that you, on or about , inten¬ 
tionally gave 

, and therby commit ted 
; but 41 that you, 
on or about the ^ , stated 

in evidence , ami 

on or about stated , 

one of which statements you either 
knew or believed to be false, &c., 
and thereby committed an offence.” 

That is to say, the offence is 
made to consist of having made 
first the one statement, afterwards 
the other, one of them being false, 
though the Magistrate has not been 
able to determine, perhaps not 
taken the trouble to enquire, which. 

Now, besides that the offence 
here stated is not that defined by 
the Penal Code, and required to be 
set out by the Criminal Procedure 
Code, namely, the intentional mak¬ 
ing of a particular false statement, 
but simply the making of two 
statements at different times, one 
or other of them being known to 
be false, it will be observed that so 
far as this form of charge goes, the 
two statements need not bo contra¬ 
dictory one of the other. Also 
that in fact the two statements 
though contradictory may both be 
false, and not one ouly. As fpv 
instance, if the witness swore ou 
the preliminary enquiry that he 
had seen the accused without pro¬ 
vocation strike the deceased a blow 
with a club,—such statement being 
prompted by enmity ; and after¬ 
wards on the trial 6Worc that he 
had not seen the accused strike the 
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deceased at all,—this latter state¬ 
ment being 1 brought about by the 
receipt of a large bribe,—the fact 
being that the witness bad seen the 
accused, when irritated by the 
foulest insult, strike the deceased a 
blow with his fist, which blow, 
contrary to probability, produced 
death. 

It appears to me, therefore, that 
the form in question is neither 
consistent with the positive provi¬ 
sions of the Code as to charges, 
nor sufficient for the purposes 
which it seems to contemplate. 

One may indeed suspect that it 
was framed to meet, not the defi¬ 
nition of any offence as contained 
in the Penal Code, but either the 
ruling of the Full Bench in VI., 
W. R., or the exposition of the law 
of perjury promulgated by the Niza- 
mut Adwalut in their Circular Or¬ 
der No. 12C of Vol. III. and No. 
10. of Vol IV. 

In the first-mentioned Circular 
Order that Court directed (over¬ 
ruling a previous reported decision 
of two Judges, of whom one was 
the illustritious Colebrooke) that 
where a prisoner was arraigned 
for perjury on two contradictory 
statements, it would not be ne¬ 
cessary to prove the falsity of 
either. 

In the second Circular Order 
they prescribed a form of charge 
which, at all events, had the me¬ 
rit of being exact and complete 
according to the views which the 
Court at that time entertained. 


It may be observed that the es¬ 
tablishment of perjury by contra¬ 
dictory statements is taken from 
the Mohammedan law, as ex¬ 
pounded by the law officers of the 
Sudder Court in an elaborate opi¬ 
nion printed in No. 656 of the 
Constructions (the passage will be 
found at page 21 of the second vo¬ 
lume, 4th Edition.) 

The Sudder Judges, however, 
in adopting it annexed to it an 
important qualification, viz., that 
the contradiction should be on a 
point material to the issue of the 
case. This restriction, in accord¬ 
ance with the present law as to 
giving false evidence, would be and 
is held unnecessary, so that the 
charge before us is going beyoud 
Sudder practice, and is in fact pure 
Mohammedan law of the Mooftces. 

We are not concerned at present 
with the enquiry whether the law 
should be so, but have only to 
consider whether it is so or not. 

I have hitherto discussed the 
matter with reference to the 
charge, and I now turn to the 
conviction, upon which I found 
arguments which appear to me 
conclusive of the matter. 

In the first place it may be well 
to state what, in my view, accord¬ 
ing to the Code of Criminal Pro- 
cedure, is the bearing which the 
charge has upon the conviction. 

The charge I take to be, first, 
a notice to the prisouer of the 
matter whereof he is accused, 
and it must convey to him with 
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sufficient clearness and certain¬ 
ty that which the prosecution 
iutends to prove against, him, and 
of which be will have to clear 
himself; second, it is uu informa¬ 
tion to the Court, which is to try 
the accused, of the matters to 
which evidence is to be directed, 
and by the forms and illustrations 
provided the Legislature no doubt 
indicates what in certain instances 
it deems to be a sufficient compli¬ 
ance with the rules which it has 
laid down. 

Thus if may be that the framers 
of the law intended to furnish in 
reference to Section 196 of the 
Penal Code a convenient and suit¬ 
able form in which an accusation 
founded on contradictory and, proba¬ 
bly, false statements might be 
exhibited, though it seems to me 
that the intention has not been 
successfully carried out. 

But precise and positive rules 
apply to the conviction, and a 
judgment of conviction which not 
in conformity with those rules is 
bad in law. 

Section 4G1 declares that the 
judgment, if the accused person 
be convicted, shall distinctly speci¬ 
fy the offence of which, and the 
Section of the Indian Penal Code 
under which, he is convicted ; or if 
it be doubtful under which of two 
Sections^, or under which of two 
parts of the same Section, such 
offence falls, the Court shall dis¬ 
tinctly express the same and pass 
judgment in the alternative. 


The accused cauuot be convicted 
of matter not contained in the 
charge, except as provided in Sec¬ 
tions 456 and 457 ; ljut however 
loosely the charge may have been 
framed, the conviction must be 
precise except in the particular 
cases, now very accurately defined, 
where the law allows an alternative 
judgment. 

If the trial in a Court of Session 
is held with the aid of assessors, the 
Judge with whom the decision resls 
must record “the point or points 
for determination, the finding 
thereupon, and the reasons for the 
finding” (Section 401). 

If the trial is by jury, a parti¬ 
tion of functions takes place, and 
it is the duty not of tbe Court, but 
of the jury, “ to decide which view 
of the facts is true” (Section 257) ; 
and it must appear in the Judge’s 
record of the heads of his charge to 
them that the proper point or points 
for determination have been laid 
before the jury. 

And therefore I think it clear 
that when the prisoner is charged 
with having given false evidence 
in making this statement or that, 
the finding must be express :— 

IaL—B ecause an alternative 
finding will not satisfy the require¬ 
ments of Section 461. 

2nd .—Because there is no other 
warrant for any kind of alternative 
finding. 

3rd .—Because a hare finding that 
ho has given false evidence will not 
suffice, for the definition of false 
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evidence in Section 101, Indian 
Penal Code, demands the makiug 
of some statement which is false, 
and by Section 441, Code of Crimi¬ 
nal Procedure, illustration (C), the 
particular statement must be set 
out, whereas the jury here has not 
found that either statement is false. 

4 th .—If it be a question raised 
in the charge which of the two con 
tradietory statements is false (if 
only one be charged as false), then 
it would seem that the Jury, as 
having the duty of deciding 
which view of the facts is true, 
must find that this or that state¬ 
ment is proved to be false, or that 
both are found, or that neither is 
found, to be false. 

And it seems to me highly inex¬ 
pedient that an ambiguous verdict 
of the kind contended for should be 
permissible, for it is obvious that 
the degree of criminality involved j 
in such a charge may vary almost 
infinitely; for as already observed, 
the more venial or the more wicked 
of the two statements, or both, j 
might have been false, and one of 
the many consequences would be 
that, from the unccrlaiuty of the 
facts found, the Appellate Court 
would be quite unable often to exer¬ 
cise any control, or even express an 
opiuion, as to the measure of punish¬ 
ment which was proper in the case. 
Other embarrassments and other 
unsatisfactory results might ensue. 

If, for instance, one of the false 
statements charged had been in 
support of a charge of murder, the 


accused, if he were convicted, might, 
in a certain case, bo punished with 
death under Section 194. 

Could the Court which tried him 
tack on to an alternative as to fact, 
a second alternative as to offence, 
and say that he had either given 
false evidence for which he might 
he hanged under that Section, or 
given some other false evidence by 
which lie could be imprisoned only 
under Section 193 ; and although, 
if this could be done, the Court 
would be bound under Section 72, 
Indian Penal Code, to award the 
lighter punishment, would it be 
desirable, would justice be satisfied, 
if so momentous an issue were left 
undetermined as to whether the 
prisoner had or had not given false 
evidence with intention, and had 
thereby caused an innocent person 
to be convicted and executed in 
consequence of his false evidence. 

Nor does the question apply only 
to the ease of false evidence: at 
least one other instance occurs to 
me in which, iff lie arguments for 
the Crown lie well founded, analogy 
would authorize an alternative 
finding. 1 mean the offence of 
bigamy. 

There is a case cited in 1, Halo, 
693 (puge 692, Edition of 1800), 
called the Lady Madison’s case:— 
A married B, and afterwards during 
B’s life married C. B then dying, 
but in the lifetime of C she married 
D. This marriage of A with D was 
not bigamy, because, B living, the 
marriage to C was void. 
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Now let us suppose that in this 
case the evidence left it in doubt 
whether B had been living at the 
time of A's marriage with C, 
could A havo been charged alter¬ 
native^ with having committed 
bigamy either with C or with D, for 
if B was then living the marriage 
with C would be bigamy ; but if 
he was dead, then the marriage 
with C would be good, and the 
marriage with D bigamy, and 
could she be convicted on such al¬ 
ternative charge ? 

I conclude therefore that the 
conviction in this case is not sus¬ 
tainable, and I would order the 
appellant to be discharged. 

The contrary, no doubt, was held 
seven years ago by a Full Bench 
of this Court, The precedent 
has been followed, though, it 
has always appeared to me, un¬ 
willingly by the Division Benches, 
and there is this further reason fo r 
adhering to it now that the ruling 
has been adopted by the High 
Court of Madras. 

But this does not bind my con¬ 
science. 

The Courts are bound to slove, 
to the best of their ability, ques¬ 
tions of law which arise in the 
course of their business, and if 
these questions relate to civil rights 
or obligations, and the rule becomes 
settled, persons begin to shape 
their conduct thereby, and numer¬ 
ous titles are founded thereupon, 
and the mischief of unsettling ti¬ 
tles far outweighs the benefit of 


securing scientific accuracy of de¬ 
cision. 

If scores of men, however, have 
been improperly convic^d and pu¬ 
nished on erroneous vifews of the 
law, that is not in my opinion a 
good reason for proceeding to con¬ 
vict and punish others on the same 
view. 

The Courts are not empowered to 
inflict penalties for that which the 
law has not constituted an offence, 
nor are Courts which are subject 
to a Code of Procedure, in cases 
provided for by that Code autho¬ 
rized to act otherwise than in ac¬ 
cordance with the procedure en- 
joiued. 

The Legislature might, of course, 
if it thought fit, prescribe a pu¬ 
nishment for contradictory state¬ 
ments, material or otherwise, made 
before a Court of Justice, as an im¬ 
pediment in the way of justice, 
though whether iu so doing an 
equally serious mischief might not 
be done by, as it were, constrain¬ 
ing men through fear of certain 
punishment to cleave to false state¬ 
ments once made, may be worth 
considering. 

And if the occurrence of this case 
should have the effect of bringing 
about an authoritative declaration 
by the Legislature, one way or the 
other, I shall not regret having 
brought the matter under the se¬ 
rious attention of my colleagues. 

Couch, C. J.—The charge in this 
case against the accused was first 
that he did, on or about the 28rd 
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of January 1873, at Alipore, in the 
course of the trial of Toolsee Dass 
Dutt and Mahomed Luteef on a 
charge of cheating, state in evi¬ 
dence before Moulvie Abdool Lu¬ 
teef, the Deputy Magistrate of 
Alipore, that “ the greater part of 
the furnitures were sent by me to 
that house (viz., the house at Chit- 
pore), and a small portion by 
Behlios and Zuhoorooddeen •” and 
that he did, on or about the 13th 
of February 1873, at Alipore, in 
the course of the trial of J. R. Be- 
lilios, Toolsee Dass Dutt, and Ma¬ 
inlined Luteef in the same case of 
cheating, state in evidence before 
Moulvie Abdool Luteef, Deputy 
Magistrate of Alipore, that “ Be- 
lilios never sent furniture of his 
own, or any furniture of his 
own or any one else, to that house, 
(viz., the house at Chitpore), nor 
was any of the furnitures in that 
house belonging to Belilios,” one 
of which statements he either knew 
or believed to be false or did not 
believe to be true, and that he 
had thereby committed an offeuce 
punishable under Section 193 of 
the Indian Penal Code. 

The second charge is similarly 
framed, and states that the accused 
gave evidence on the 23rd of Ja¬ 
nuary 1873 and the 13th of 
February 1873, at Alipore, and 
that he either knew or believed 
one of the statements to be false, 
or did not believe it to be true. j 

It is material to notice that the I 
charge does not allege that the 1 


statement made on the 23rd of 
January 1873 was known or be¬ 
lieved to be false, or not believed to 
be true. Nor does it allege that 
the statement made on the 13th of 
February 1873 was known or be¬ 
lieved to be false, or not believed 
to be true. It merely alleges that 
one of the two statements set out 
in it was known or believed to be 
false by the accused, or not believed 
by him to be true. 

Upon this charge he was tried, 
and in the summing up of the 
Judge, the jury were told, and very 
properly : “ Before you can find 

him guilty you must be satisfied 
that he made one or other of the 
statements contained in the charge, 
knowing that such statement was 
false, and deliberately intending 
to make a false statement.” The 
majority of the jury found that the 
accused was guilty of the offence 
specified in the first and second 
beads of charge,—the offence spe¬ 
cified being an offence punishable 
under Section 193 of the Penal 
Code. 

After such a summing up, call¬ 
ing the attention of the jury so 
plainly to the necessity of their be¬ 
ing satisfied that one or other of the 
statements was known to be false, 
and that the accused deliberately 
intended to make a false statement, ’ 
I think there can be no doubt that 
the offence of giving false evidence 
within the meaning of Section 191 
of the Penal Code was committed 
on one or other of the occasions 
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specified in the charge. Then it ap¬ 
pears to me that the only question 
is, was it necessary, in order to make 
the conviction legal, that the jury 
should find on which of the two 
occasions the offence was commit¬ 
ted. Docs the law in this country 
render that essential to a convic¬ 
tion for giving false evidence? 

The 439th Section of the Code 
of Criminal Procedure now in force 
requires that the charge shall state 
the offence with which the accused 
person is charged, and the 440th 
that the charge shall contain such 
particulars as to the time and place 
of the alleged offence, and the per¬ 
son against whom it was commit¬ 
ted as are reasonably sufficient to 
give notice to the accused person 
of the matter with which he is 
charged. The charge in this ease 
does that. It states what the 
offence is, namely, that the accused 
committed an offence punishable 
under Section 193 of the Penal 
Code, and it contains such particu¬ 
lars as to the time and place as 
give sufficient notice to the accused 
of what he is charged with. He is 
told that by making the two state¬ 
ments, one of which it is alleged he 
knew or believed to be false, or did 
not believe to be true, he committed 
an offence punishable under Section 
193. 

Section 442 says that the charge 
may be in the form given in the. 
3rd Schedule to the Act. In that 
Schedule there is such a form of 
charge as was made against the ac¬ 


cused iu this case, and it appears 
to me that unless a conviction upon 
a charge so framed is allowed by 
law to be valid, the putting this 
form of charge in the Schedule was 
not only useless, but is also incon¬ 
sistent with saying that the jury is 
required by the law to find and to 
state upon which of the two occa¬ 
sions mentioned in the charge the 
false evidence was given. If the 
jury is required to state that, then 
two charges in the form No. 10 in 
the Schedule would be proper. One 
would state that evidence was given 
on the 23rd of January 1873 which 
the accused either knew or believed 
to bo false, aud the other would 
state that evidence was given on 
the 13th of February 1873, which 
the accused either knew or believed 
to be false. If it is required by 
the law that the jury or the 
Court, where the trial is with asses¬ 
sors, should find distinctly on which 
of the occasions the false statement 
was made, the alternative charge 
given in the Schedule is perfectly 
useless. 

Again, if it is necessary for the 
jury, iu order that the conviction 
shall be valid, to say which of the 
two statements is the false one, it 
is requiring the jury to find what 
is not alleged in the charge. All 
that the charge alleges is, that one 
of the statements was known or 
believed to be false, or not believed 
to be true, and that thereby the 
offence was committed. Such a 
charge being authorized by the 
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law, it appears to me that all which 
the Court has to find to sustain a 
conviction for giving false evidence 
is, that the allegations in it are 
proved. 

In considering what the inten¬ 
tion of the Legislature was in mak¬ 
ing these provisions in the new 
Code of Criminal Procedure, and 
giving in the Schedule this form of 
charge, 1 think it is important to 
see what, at the time this Act was 
passed, was the acknowledged state 
of the law. It had been decided 
by a Full Bench of this Court 
that a conviction upon a charge 
of this description was legal. 
That view of the law had been act¬ 
ed upon undoubtedly for some 
years in this Presidency. In Mad¬ 
ras, as appears from the case report¬ 
ed in 4-, Madras High Court Re¬ 
ports, p. 51, the same view of the 
law was adopted, and it cannot be 
doubted that this decision was act¬ 
ed upon in that Presidency. We 
have no reported case in the Bom¬ 
bay High Court, and I do not de¬ 
sire to speak merely from memory as 
to what was the practice in that Pre¬ 
sidency. But iu Madras and in Cal¬ 
cutta, and. my belief is in Bombay 
also, the law was considered at the 
time this Act wa9 passed to be that 
a convictiou of a person who was 
found to havo intentionally made 
contradictory statements on oath 
or solemn affirmation was legal. I 
cannot think that the Legislature 
intended, by the way in which the 
new Code has been drawn, by the 


omission of certain Sections which 
are in the old Code and the sub¬ 
stitution of others which probably 
were supposed to be an improve¬ 
ment iu the wording or arrange¬ 
ment of it, to alter the Jaw as to 
the offence of giving false evidence. 
That this charge, although called 
an alternative charge, and being 
so far alternative that two state¬ 
ments are set out in it when one 
offence only is alleged, namely, that 
the accused thereby, that is, by 
making statements one of which he 
knew or believed to be Arise, com¬ 
mitted the offence, should be consi¬ 
dered as a charge of but one offence, 
and was to be dealt with by the 
jury as such, I think is shown by 
Section 452 which says that there 
shall be a separate charge for every 
offence. 

It was argued that it would pre¬ 
judice the accused in respect of his 
subsequently pleading an acquit¬ 
tal or a conviction, if a con¬ 
viction were allowed upon a 
charge framed as this is, and that 
he might be tried again for mak¬ 
ing one or other of the statements 
which are the subject of the present 
charge. Section 400 provides for 
a person who has once been tried 
for an offence and convicted or ac¬ 
quitted of such offence, not being 
liable to be tried again on the same 
facts for the same offence, nor for 
any other offence for which a dif¬ 
ferent charge from the one made 
against him might have been made 
under Section 455, or for which he 
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might have been convicted under 
Section 456. 

If the question should ever come 
before me, what is the effect of a 
conviction or an acquittal upon such 
a charge as this, I should hold that 
the accused could not be tried again 
for giving the evidence on either 
occasion which is set out in the 
charge, for then he would be tried 
again on at least a part of the same 
facts as he had been tried upon be¬ 
fore. 

I concur with my learned bre¬ 
thren in thinking that the second 
part of Section 461 does not ap¬ 
ply to this case. This is a charge 
of but one offence, and the con¬ 
viction is a conviction of that 
offence, and need not specify more 
than the offence of which the 
person accused is convicted. Here 
the jury found upon the facts prov¬ 
ed before them that the accused 
committed an offence punishable 
under Section 193. It appears to 
me that this fiuding is a good 
finding; nor do I see that Section 
257 as to the duties of the jury 
interferes with it, or prevents the 
finding being as it is. 

Section 257 says that it is the 
duty of the jury to decide which 
view of the facts is true, and then 
to return the verdict which under 
such view ought, according to the 
direction of the Judge, to be re¬ 
turned, I understand this to mean 
that it is the duty of the jury to 
find whether the view of the facts 
that the accused made the two 


statements, that they were such 
that they could not both be true, 
and that he knew or believed one of 
them to be false, is true^ I do not 
understand it as meaning that the 
jury have to select from a part of 
the charge some of the facts and 
say whether they are true. What 
is meant, is the whole view of the 
facts alleged against the accused, 
the view taken by the prosecution 
which leads to the conclusion of 
his guilt, or the view which is set 
up on his behalf and which would 
make him iunoceut; I do not feel 
at all pressed by the provisions of 
Section 257. 

It appears to me that this was a 
charge authorized by the law, 
and that the allegations in it 
which are sufficient to support a 
conviction have ■ been found by the 
jury to be proved. If it is a good 
charge, nothing more is necessary 
to be found by the jury than that 
the allegations contained in it are 
true. I cannot say that it is an 
illegal charge, finding it, as I do, 
deliberately allowed by the Legis¬ 
lature, and inserted in the Schedule 
which is referred to in Section 
442. 

I think therefore that the convic¬ 
tion is a good one. 

I have to mention that two 
learned Judges not now present, 
Mr. Justice Glover and Mr. Justice 
Pontifex, are also of opinion that 
the conviction is good. 

Kemp, J.—I concur. 
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HIGH COURT, N. W. P. 
Full Bench Ruling. 

The 1st December, 1873. 

Mussumut Chundo [Defendant,) 
versus 

Hakeem Ai.im-ood-deen/' Plaintiff) 

Pre-emption.—Mahomedan Law .— 
Section 21, Act VI. of 1871. 

Tinder section 24 of Act VI. of 1871, Ma- 
homodnnlaw is Dot strictly applicable in suits 
for pre-emption between Mohomedana not 
based on local custom or contract, but it is 
equitable in such suits to apply that law. 

Tho application of Mahomedan law in a 
suit for pre-emption between a Mahomedan 
claimant of pre emption and a Mahomedan 
vendee, on the basis of that law, is not pre¬ 
cluded by tho circumstance of the vendor 
not being a Mahomedan. 

The follow^ig statement of the 
facts seems necessary :— 

In this suit the plaintiff claimed 
possession of one-fifth share of a 
Court-yard by right of pre-emp¬ 
tion under the Mahomedan law. 
The plaintiff and the vendee were 
Mahomedans, the vendor was a 
Hindu. The defendant (the veu- 
dee) pleaded that pre-emption did 
not prevail where the property in 
suit was situated. The first Court 
deemed it necessary, as the vendor 
was a Hindu, to consider whether 
the custom of pre-emption prevailed 
in the locality where the property 
waseitualed and dismissed the plain¬ 
tiff’s suit. The Lower Appellate 
Court was of opinion that as the 
plaintiff aud the vendee were Maho¬ 


medans, and as the vendor, although 
a Hindu, was no party to the suit, 
that Sec. 24,* Act VI. of 1871 rnusfc 
govern the case, and the Mahome¬ 
dan law form the rule of decision ; 
he therefore reversed the decree of 
the first Court. The defendant 
appealed. 

The following order was passed 
by the Divisional Bench (Pearson 
and Jardine, .T, J.) before which the 
special appeal originally came on 
for hearing :—“ On the hearing of 
this appeal it lias been found neces¬ 
sary to determine, in reference to 
the provisions of Section 24, Act 
VI. of 1871, whether the Maho¬ 
medan law is applicable in suits 
for pre-emption between Maho¬ 
medans, not based on local custom, 
or on contract. We think it pro¬ 
per to refer the point for consider¬ 
ation to a Full Bench. Should 
the Mahomedan law he held to he 
applicable in such suits, wo desire 
to refer the following question also 
to the Full Bench :—Whether that 

* Sec. 24 Act VI. of 1871—When in any 
suit or proceeding it is necessary for any 
Court under this Act to decide any question 
regarding succession, inheritance, marriage 
or caste, or any religious usage or institution, 
tho Muhammadan law in eases where tho 
parties aro Muh .mmadans, and the Hindu 
law iu cases wlicro the ptulies are Hindus, 
shall form the rule of decision, except in so 
far as such law bos, by legislative enactment, 
been altered or abolished. 

In cases not provided for by the former 
part of this section, or by any other law for 
the time being iu force, the Court shall act 
according to justice, equity and good con¬ 
science. 
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law applies in cases in which 
the pre-emplor and the purchaser 
are Mahomedans, but the vendor 
is not a Mahomedan. There are 
some rulings on this point ,—vide 
10, Bcng. L. R., 117, and Allaha¬ 
bad High Court, Kuramut Ali and 
Mussumat Dukhoo and others, dat¬ 
ed 3rd April, 1873, but we consi¬ 
der that the question calls for fur¬ 
ther deliberation,” 

The following opinions were de¬ 
livered— 

Peakson, J.—For the reasons 
stated in the opinion recorded by 
roe on the reference made to the 
Full Bench in Special Appeal No. 
361* of 1873 (Mussumat Shumsh- 
ool-nissa, plaintiff, appellant, versus 
Zohra Beebee and Bakadoor Khan, 
defendants, respondents), I am of 
opinion that the Mahomedan law 
is not, as such, strictly applicable 
under section 24, Act VI. of 1871, 
in suits for pre-emption between 
Mahomedans not based on local 
custom or contract; but I also 
conceive that it must nevertheless 
be enforced in such suits in com¬ 
pliance with justice, equity, and 
good conscience. The right of pre¬ 
emption being one of a very peculiar 
nature, known only to the Maho¬ 
medan law, being not in itself un¬ 
just or inequitable, although a 
factitious rather than an absolute 
right, having not 'only been uni¬ 
formly and uninterruptedly recog- 

* Full Bench Ruling reported in 2, Legal 
Companion, p. 87, j 


uized among Mahomedans, but 
having proved itself to be so con¬ 
sonant to the feelings of the natives 
of India as to have me^with ac¬ 
ceptance in a modified form even 
among Hindus, it would be ine¬ 
quitable either to disallow the 
right, or to allow it merely in the 
abstract, without allowing at the 
same time ali its conditions and 
limitations, the incidents from 
which it cannot be separated, ns 
fixed by the Mahomedan law. A 
distinction may be drawn in this 
respect between the subject of pre¬ 
emptive rights and that of sales 
and other like contracts and trans¬ 
actions. The latter are not pecu¬ 
liar to the Mahomedan law, but 
are known alike to all codes of law, 
and questions relWng to them 
may fairly be decided, not by tlio 
rules to be found in any particular 
code, but by the universal prin¬ 
ciples of justice and equity applied 
in good conscience. The doctrine 
of pre-emption is exclusively known 
to the Mahomedan law, and that 
law on the subject must be accept¬ 
ed and followed either not at all 
or wholly. 

On the other question referred 
to us, I am of opinion that the cir¬ 
cumstance of the vendor not being 
a Mahomedan does not preclude 
the application of the Mahomedan 
law in a suit for pre-emption between 
a Mahomedan claimant of pre-emp¬ 
tion, and a Mahomedan vendee, on 
he basis of that law. The vendor 
is not in the least degree interest- 
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cd in the matter of such a suit 
anti need not be consideredhe 
has sold his property and received 
his price, and the transaction, so 
far as he is concerned, has come to 
an end before the right of pre-emp¬ 
tion arises. That right is held by 
the Mahomcdan law to accrue, 
after a sale, to a neighbour or a 
partner— viz,, a right to purchase 
the property from the vendee for 
the same price which he gave for 
it. In the decision of the 3rd 
April last, the right of pre-emp¬ 
tion arising out of the Mahomedan 
law has apparently 4ccn confound¬ 
ed with that aeeruingnrrom a con¬ 
tract or a local custom. In the 
latter case it may be the duty of a 
vendor to offer the property to 
neighbours or* coparceners before 
selling it to a stranger; in the 
former no such duty is imposed 
on him. For the reason above stat¬ 
ed, I am likewise unable to adopt 
the view taken by the Calcutta 
High Court, that the right of pre¬ 
emption depends on the nationali¬ 
ty of the vendor, or the law to 
which he is subject. The vendor 
stands, as I have observed, outsido 
of the question of pre emption, 
which may properly be determined 
between the claimant of pre-emp¬ 
tion and the vendee, being Maho- 
medans, according to their law, 
Jardine, J. —In the case of 
Shumsh-ool-nissa versus Zohra j 
Beebee and Bahadoor Khan, Spe¬ 
cial Appeal No. 161 of 1873, I 
have expressed my opinion that 

h 2 


the Mahomcdan law is, strictly 
speaking, applicable only to ques¬ 
tions of the kind specially men¬ 
tioned in section 21), Act YI. of 
1871. Pre-emption, which is a 
branch of the law of sale, is not 
among the subjects there enume¬ 
rated, and I must therefore hold 
that the Mahomedan law, as such, 
does not govern it by virtue of the 
Act. 

The Courts must decide cases 
relating to pre-emption in accord¬ 
ance with “justice, equity, and 
good conscience.” But it is ad¬ 
mitted that the Mahomedan law, 
with perhaps some slight modifica¬ 
tion where it seemed to be very 
inequitable, has invariably been 
tbe rule of decision in our Courts. 
Eights have grown up, and expec¬ 
tations have been formed which wo 
ought not lightly to disturb. More¬ 
over tbe law of pre-emption is pe¬ 
culiar, or almost peculiar to 
the Mahomedans, and regulates a 
right which docs not exist under 
many other systems. It would be 
difficult to say that such a right 
s contrary to equity, though the 
policy of the law may be doubted. 
Under these circumstances, it ap¬ 
pears to me that justice and equity 
and good conscience require us 
now to recognize the right of pre¬ 
emption, with the incidents which 
have been attached to it by Maho¬ 
medan law and the practice of our 
Courts, and thus virtually to fol- 
ow the Mahomedan law on the 
subject. 
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It thus becomes necessary forme 
to answer the second question be¬ 
fore the full Court, and to deter¬ 
mine whether, as between a Maho- 
medau pre-emptor aud a Maho* 
xnedan purchaser, the right can be 
enforced in spite of the fact that 
the vendor is a Hindu. If the true 
theory cf pre-emption be that the 
owner of land holds it subject to a 
disability or obligation, it is evi¬ 
dent that it cannot apply in the 
ease where the land is held by any 
one who is not a Mahomcdau, be¬ 
cause in bis hands it would be free 
fiom an obligation which binds 
Mahomedans alone. When the ad¬ 
ministration paper of a village con¬ 
tains a stipulation for pre-emption 
it is often couched in this form. It 
is provided that any shareholder 
desirous of selling his share shall 
first offer it to other shareholders, 
and only on their refusing to buy, 
to a stranger; and each shareholder 
holds subject to the condition. 
This, however, does not appear to 
be the theory of Mahomedan law. 
It places no restriction on the pow¬ 
er of sale. It requires from the 
owner no offer to the co-partner or 
neighbour prior to sale to a strang¬ 
er. It leaves him to sell to whom¬ 
soever he pleases, but it gives a 
xight to the co-sharer and the 
n ighbour which he can enforce 
against the purchaser, and against 
the purchaser alone, and only 
aLer an actually completed sale. 
If, therefore, the purchaser be a 
Mahomedan, it seems that the 



pre-emptor may fairly address him 
in terms like these :—“ You have 
purchased property in whioh I own 
a share. Under our law y$n must 
let me take it paying yon the 
price j” and it would, upon the 
view above stated, be no answer to 
the claim to say that the purchase 
was from a Hindoo, for the Maho- 
medan purchaser is not the less 
bound under his own law to yield 
to the convenience of the claimant. 

This view appears to bo strong¬ 
ly supported by the numerous 
rulings of the Courts, including a 
Full Bench ruling of the Calcutta 
High Court, to the effect that 
where the vendor and pre-emptor 
are Mahomedans, but the purchas- 
er is not a Mahometan, the law of 
pre-emption does not apply. These 
rulings (in which I concur) can be 
justified only on the view that the 
right of pre-emption is a legal ob¬ 
ligation binding on a Mahomedan 
purchaser, and not a disability at¬ 
taching to the land in the hands 
of a Mahomedan vendor. If the 
Mahomedan vendor could be re¬ 
garded as holding his land subject 
to a sort of reversion in the co¬ 
sharer or neighbour, he could not 
be allowed to defeat that right by 
selling to a Hindoo. 

The two precedents which have 
been mentioned in our referring 
order apparently rest upon the 
view of pre-emption which I have 
ventured to describe as erroneous. 
In the decision of this Court, 
Kuramut Ali versus Mussamut 
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Dukhoo and others, 3rd April, 
1873, the learned Judges gave the 
following reason for their decision : 
—“ There was no duty in the 
vendor to offer it to his neighbours 
or to give them a prior option of 
purchase.” 

These words would be properly 
used if the question had turned on 
the pre-emptive right which by 
contract or custom is ordinarily re¬ 
corded in the wajiboolurz of a vil¬ 
lage; but they certainly do not cor¬ 
rectly describe the right of pre-emp¬ 
tion under Mahomcdan law. That 
law demands of the vendor no previ¬ 
ous offer of any kind. Differing from 
the conclusions arrived at in the 
cases referred to, I am of opinion 
that between a Mahomedan pre- 
emptor and a Mahomedan pur¬ 
chaser the Mahomedan law applies, 
whoever the vendor may be. 

It may be said that the value of 
property in the hands of persons 
who aro not Mahomcdans will be 
diminished by the operation of 
Mahomedan law by the loss of 
a completely open market. It 
may be so ; but there is in this 
nothing exceptional. If Mahome- 
dans were to enter into a contract 
among themselves to the same 
effect as their law, it would be 
enforced, however prejudicial it 
might incidentally be, to the valuo 
of property in the hands of others. 

Spankie, J.—I have already re¬ 
corded my views on the first point 
referred to us. As to the second 
question, I quite concur in the dc- > 
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eision of the Calcutta Court pub" 
lished in X., lieng. L. R, p. 117. 

Stuart, C. J.—The principles of 
construction I have explained in 
my judgment in Special Appeal 
No. 161 of 1873 equally applies 
to the first point referred to us. 
In regard to the second poiut I 
have some difficulty, but I feel the 
force of the reasons given by Mr. 
Justice Pearson and Mr. Justico 
Jardinc, and on the whole, though 
not without hesitation, I concur 
with them on this point. 

CALCUTTA HIGH COURT. 
The 23 rd April, 1874. 

The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 

Special Appeal from a decision pass¬ 
ed by the Additional Subordinate 
Judge <5/24- Pergunnahs, dated the 
Mk August 1873, reversing a de¬ 
cision of the Moonsijf of Alipore, 
dated the Sth November 1&72. 
Nubeb Buksii alias Golam Nubeb 
and others (three of the Defen¬ 
dants) Appellants , 
versus 

Kaloo Lusiikbr and others (Plain¬ 
tiffs) Respondents. 
Pre-emption—Mahomedan Law. 

As soon as a contract is ratified by accep¬ 
tance, and the vendor has gone so far that ho 
cannot legally draw back, it is time for the 
pre ernptor to step in. 

A pre. ernptor is not required to tender the 
purchaser’s price, or any price, at the time 
of making his demand, and so long as a party 
claiming a right of shuffa pays the amount 
which the Court considers to be the pioper 
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price, ho brings himself in Court within a 
reasonable time. 

On the question of pro-einption tho Court 
must act in strict accordance with the provL 
Bions of the Mahomedan law, rather than on 
what it thinks just and equitable. 

Jackson, J.—This was a e se of 
asserted pre-emption on the part of 
tho plaintiff, who sought to enforce 
that light under the Mahomedan 
law. His suit was dismissed by 
the Moonsiff, who not only consi* 
dcred that the forms required by the 
Mahomedan law on that subject 
had not been complied with, but 
entirely disbelieved the witnesses 
called by the plaintiff, jand we are 
bound to say he assigned some very 
good reasons for disbelieving them. 
This decision was appealed against, 
and the Subordinate Judge, Baboo 
Kedaressur Roy, who heard the 
appeal, reversed the judgment of 
the Moonsiff, holding that the re¬ 
quisite forms had in substance 
been complied with, and that there 
was no ground for rejecting the 
testimony of the plaintiff's witness¬ 
es. He consequently gave the 
plaintiff a decree. Several objec¬ 
tion* have been taken to that deei- 
sion. The learned Counsel for the 
appellant contended, in the first 
place, lhat tho plaintiff's claim had 
not been made at the proper time, 
because the contract had not then 
been reduced to writing, and he 
showed that tho kobalah executed 
by the defendant bore a later date 
than that mentioned by the plain¬ 
tiff as the dale of purchase. On ( 
behalf of the respondent it is corn* I 


tended that a contract under the 
Mahomedan law may be complete 
without being reduced to writing 
and engrossed on stamps although 
the exigencies of tho law* of British 
India require that in certain cases 
a contract should not only bo a 
written one, but must be engrossed 
ou stamp and also registered. It 
seems to us that as soon as a con¬ 
tract between two parties is ratified 
by acceptance and the vendor has 
gone so far that he could not legal¬ 
ly draw back, and the purchaser 
might compel him specifically to 
perfom his part of the contract, the 
sale is made so far as makes it time 
for the pre-emptor to step in. That, 
it is not denied, has taken place in 
the present instance. 

A further question was as to the 
difference in price, for it appeared 
that the plaintiff wanted to take 
the property at a price less than 
what the purchaser had offered. 
On this point it seems to us that a 
pre-emptor is not required to ten¬ 
der (he purchaser's price, or any 
price at the time of making liis de¬ 
mand, and so long as a party 
claiming a right of shvjfa pays tho 
amount which the Court considers 
to be the proper price, we think ho 
brings himself in Court within a 
reasonable time. 

Another point was the alleged 
equal or superior right of tho de¬ 
fendant. On this point it seems 
to us that the Subordinate Judge, 
although ho docs not como to a 
very deaf finding on this question. 
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has virtually found that the claim 
of the 1 plaintiff' is superior to that of 
the defendant. 

There is one point, however, on 
which the judgment of the Lower 
Appellate Court is, wc think, not 
sufficient, that is, as to the com¬ 
plete and strict observance of the 
forms required by the Makomedan 
law. This right of shnJJ'a, as has 
been repeatedly observed in this 
Court, is a very peculiar right, 
weak in its nature, and one which 
requires for the comfort of the com¬ 
munity to be enforced by proper 
observance of all its essentials. 
One of those essentials is the per¬ 
formance of the ceremony called 
lullubeh kt shehad. Now it seems 
to us that on this part of the case, 
and we think also to some extent 
as to the respective rights of the 
plaintiff and the defendant on the 
question of pre-emption, the Subor¬ 
dinate Judge has looked rather in 
the light of what ho thought j ust 
and equitable than in strict accord¬ 
ance with the express provisions 
of the Mahomedan law. There is, 
it seems, at least in so far as is 
shown to us, only one witness, tiz., 
Jouab Ali, who has deposed to the 
express terms in which the cere¬ 
mony called tullubeh ist shehad is 
made. We are willing to concede, 
if that witness could be entirely 
and absolutely believed, that the 
words to which ho deposes may be 
accepted as a compliance with the 
terms of the law, regard being had 
to the parties claiming the right in 


this instance, who are persons of 
an inferior class and not acquainted 
with the Arabic language, uud for 
whom some allowance must be 
made ; but its seems to us to bo 
a very serious question whether 
this witness is to be believed. The 
Moonsiff, as we have already said, 
expresses himself in very strong 
terms as to the credibility of the 
plaintiff’s witnesses, and tbe Sub¬ 
ordinate Judge, before be overrules 
that conclusion, ought to give the 
very fullest weight to the opinion of 
the Judge who beard the witnesses. 
It is not competent to us sitting here 
in special appeal to determine finally 
whether this witness or that witness 
is to be believed. We think, there¬ 
fore, that the ease must go back 
to the Lower Appellate Court 
in order to determine carefully 
whether the witness Jonah Ali 
is to be believed in the statements 
that he makes, and whether tho 
words which he describes as having 
been used by the purchaser on this 
occasion, were words really intend¬ 
ed to meet the requirements of 
tho Mahomedan law, or only or¬ 
dinary expressions of a disappointed 
Bengalee purchaser. As the case 
is going back to the Lower Ap¬ 
pellate Court, we think there ought 
to be a further direction to tho 
Lower Appellate Court to consider 
and determine the question whe¬ 
ther, under tbe Mahomedan law, 
the plaintiff was entitled to a right 
of pre-emption over all, or at least 
over one, of the defendants. 
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Thu costs of this appeal will 
follow the result. 

PRIVY (COUNCIL. 

Tiik 8th M iv, 187 I. 
h'l i'ii! from the Jfiulrjs Ui<j// 
Court. 

(TrEDAMBACA CflKTTY, 
tiers ut 

Ri xva Khisiin'a Mltilv V 1 1:a 

PlCllAIYA NvK KAU. 
Chamtun'ij/ and Maintenance — Mo- 
fus'd Courts. 

Although til'-' law of chainp.-rly is not a 
Jaw applii able to the Mofu^il, the CourU 
w'hiM he fM'iciorig a very misouml diseio 
tiun, and acting on a veiy cnoneous p»incl- 
jilo, if they vveie to allow a stranger to in 
teiliie iu family matters, by an agrcrmont 
between him and the real liens that if he 
should establish their claim he should be 
* ntillcd to a hliaie of the estate ; and that 
such an agieement could not he enforced, 
being sonn thing against good policy and 
justice, something tending to piometo un- 
liecemiy litigation, and something that in 
lej.il seine is immoral. 

The siyturnout of the following 
facts seems necessary : — j 

The respondent was tlte younger ! 
brother of the late zemindar, or 
polligar, of Marungapury. lie | 
seems to have been healed as heir 
presumptive by bis brother. Im¬ 
mediately upon his brother's death 
he was recognized bv the authori- 
ties as the zemindar ; and, being a 
minor, lie and his estate were 
placed under the guardianship of 
the Court of Wards. His brother’s 
widows for two years aef|uie->ced 
iu bis recognition by the Govern¬ 


ment as heir and received at the 
hands of the Collector, who was 
cvercising the power of the Court 
of Wards, certain suny? by way of 
maintenance. In December 18Cfi 
a change came over them. The 
plaintitf in this suit then came 
upon the stage. The ladies deter¬ 
mined to < lain) the estate as the 
heirs of the late zemindar on tin* 
ground of the illegitimacy of the 
respondent. An agreement was 
drawn between them and theplain- 
till' and among the other terms it 
was stipulated that they would do 
nothing in the suit, or otherwise 
without his consent, aud that they 
would pav him <>n demand the 
monevs to be advanced with inter- 
est; and further, that if they suc¬ 
ceeded in the suit they would pay 
him a lac of rupees aud a moiety 
of the surplus collections, mort¬ 
gaging the zemindaree to secure 
tho«e payments, Ne. Ruder this 
agreement a suit was instituted 
in their names. The respondent, 
short time after, attained the age 
of majority and was made a formal 
defendant. The widows seem after¬ 
wards to have become desirous of 
settling and compromising their 
suit, and the terms upon which 
they were willing to compromise 
were finally embodied in a razee- 
namah. When the first ncgocia- 
tioii for the compromise took place, 
there were present on that occasion 
not only the vakeels aud agents of 
the nominal parties to the suit, hut 
certain persons acting on bchalt 
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of, or as agents for, the appellant; 
the latter contended that the com¬ 
promise could not be carried into 
effect without their principal’s con¬ 
sent, that a large sum of money 
was due from the ladies to him ; 
they made use of threats to the 
respondent to the elfrct that unless 
he would make himself liable for 
moneys to the amount of Its. 
02.000, the consent of the plaintiff 
to the compromise would be refus¬ 
ed, that the case would go on, and 
would probably terminate in the ; 
loss ft Ins /omindarce. A note j 
for Its. 02,000 was given by the 
impendent in cotw 'gueiiee of these 
t boats. Sub'fijiienl !y the plain- 1 
tiff assorted that 1L. 02,000 was i 
not a snllicient sati.-'faetion of his i 
claims, and lhat ho imid have 11s. 
07,000. |[o threatonod, if his de¬ 

mand was not acceded to, not only 
to go on with tlio ponding suit, 
but also to sue on the note of hand 
for Its. U'i.OOO, The respondent 
under pressure of these and other 
threats was induced to execute the 
bond for Rs. 07.0 )(), The present 
action was on that nolo. 

Their I.ord-liips in delivering 
judgment said :— 

With respect to the law of cham¬ 
perty, or maintenance, it mini be 
admitted, and indeed it is admitted 
tn mnnv decided cases, that the law 
in India is not the same as it is in 
England. The statute of cham¬ 
perty, being part of the statute law 
of England, has of course no cIToef 
in the Mofussil of India; and the 


Courts of ludiado admit the validity 

; of many transactions of that nature, 

I which would not be recognized or 

I treated as valid by the Courts in 

England. On the other band, the 

cases cited show that the Indian 

: Courts will not sanction every 

: description of maintenance. Pro- 

1 bably, the true principle is that 

stated l.'v Sir Barnes Peacock in the 
•/ 

course of the argument, ?vg, that 
administering, as they are bound, 
to administer, justice according 
to the broad principles of equity 
and good conscience, those (Joints 
will consider whether the transac¬ 
tion is merely the acquisition of an 
intciest in the subject of litigation 
/, iiuijido entered into, or whether it 
is an unfair or illegitimate transac¬ 
tion got up for the purpose merely 
of spoil, or of litigation, disturbing 
; the peace of families, and carried 
on from a corrupt, or other impro- 
i per motive. Now, looking at all 
j the facts of this case, their Lord- 
j ships think it is extremely doubt* 
j ful whether the plaintiff could have 
! recovered on this agioemont if the 
j question bad arisen between ili6 
widows and the plaintiff after he 
had got the estate for them,; whe¬ 
ther. upon the principles laid down 
j by Chief Justice Peacock and cited 
by Mr. Justice Kemp in the case 
J in the 12th Weekly Reporter, the 
j Courts might not have refused to 
enforce such an agreement. The 
| principle laid down by the learned 
j Judge was that although the law 
of champerty was not a law appli- 
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cable to the Motussil, the Courts 
would be exercising 1 a very unsouud 
discretion, and acting on a very er¬ 
roneous principle, if tbov were to 
allow a stranger to interfere in fa¬ 
mily nlj'.iiis, by an agreement be¬ 
tween him uud tlie real heirs that, 
if he should establish their claim he 
should he entitled to a share of the 
estate. Nor, in holding that such 
an agreement could not be enforc¬ 
ed, would the Courts, as it seems to 
their Lordships, be running count¬ 
er to what was decided by this 
Committee in the case of Fischer 
v. Kamala Naicker," lor the judg¬ 
ment there assumes that if the 
agreement is something against 
good policy and justice, something 
tending to promote unnecessary 
litigation, something that in the 
legal sense is immoral, it cannot 
lie supported. But it is not ne- 
ces-'ary for their Lordships to de¬ 
cide a question which lias not 
arisen, i i:., what would have been 
the rights of the appellant as against 
the nidow. It is .sullicient for 
ihem to say that they are dealing 
v, it It a person who had got up, or 
at all events intervened in, a suit 
with- which he had no ncee^ary 
concern; who had made himself 
dominus titls in that suit, and had 
acquired over the plaintiffs in it the 
power of preventing them from 
doing what they felt to be right 
and just; and from interested and 
corrupt motives was exercising 
that [mwer. The zemindar must 
* 3, W. lb, v. C, Sit. 


he taken to have been the le¬ 
gitimate Loir ; and even if the 
widows bad bond Ji.dc entered 
into the litigation to * dispute 
that legitimacy, it is perfectly 
clear that at the time when this 
transaction took place they had 
come to a better mind, and had 
satisfied themselves that the right 
thing as regarded the boy and 
as regarded the family was to ac¬ 
quiesce in his title, to admit, Ins 
legitimacy, and to allow him to in- 
main zemindar. 

Their Lordships think it would 
lie contrary to eveiy sound prin¬ 
ciple of justice ami of policy to per¬ 
mit a person who had aequiicd 
this sort of irregular interest in a 
suit,—and a power which cannot 
ho safely conceded to any specu¬ 
lator,— to make his power o l pre¬ 
venting a family ailangement so 
just and proper from being carried 
into effect, the menus of extorting- 
a large sum of money from the 
person whose title had been unjust¬ 
ly challenged ? The ea-e, however, 
does not rest licit*. The transaction 
was not one enlcied into between 
two persons, each of whom was 
capable of taking care of’ himself. 
Here was a boy of Is without pro¬ 
per counsel or assistance, for such 
of his servants as gave him any 
advise thought with him that he 
should do nothing until he could 
see the Collector ; and his vakeel, 
who is represented as his legal ad¬ 
viser in the matter, disowns having 
given him any counsel, and has 
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been treated as having lailecl in his 
duty in refusing that counsel. 
There is, moreover, clear evidence 
that he was threatened with the 
consequences of not immediately 
acquiescing in the plaintiff's de¬ 
mand ; that these threats were 
addressed by a powerful man to a 
hoy, and were therefore likely to 
disturb his mind and render him 
incapable of acting as a free agent. 
"Whoever has had to do with liti¬ 
gation in India must know that 
such threats are of far greater 
v,eight there than they would he 
m this country. '[ his suit was one 
m which the legitimacy of the 
respondent was called in que-dion ; 
and the person threatening was a 
person eonveisant with law-suits,— 
a, person of great, wealth and great 
power , and we all know how ea«v 
it is in India, upon such an issue 
as that, to get up any amount of 
false evidence, and that it is not 
because a man lu.s a true case that 
he is sure to bring it to a success¬ 
ful issue. Their Lordships think 
the Judges of the High Com l have 
lather understated the case when 
they treated the tin cals as threats > 
only of consequences peiiectly le¬ 
gal ; for (putting 1 aside the threat 1 
as to suing on the note for Us. 
02,000, which is not so satisfactori¬ 
ly proved as the others they think ( 
that the throats proved may well he , 
taken to he threats of carrying on 1 
the litigation against iho respon¬ 
dent per fas ant- urfas. In any ' 
case tlmy were threats which over- 


| camo his free-will, and induced 
i him, contrary to Ins own judgment 
: and his own sense of right, ami 
i without any evidence that any 
' such sum as was claimed was due, 
to execute the bond extorted from 
i him. 

That being their Lordships’ 
view, they think that the Court 
, below was right in holding that 
: the bond cannot stand against the 
respondent. It is not necessary to 
go into the question which has been 
argued on both sides as to the 
power of the Court to make the 
bond stand a? a. security for what 
may really have been advanced. 
It is not, necessary to consider who- 
thcr in a suit brought to enforce a 
fraudulent deed against a person 
from whom something is justly due, 
a Court of justice ought to exercise 
the power of saying that such a 
1 deed shall stand as security for 
| what is really due; because in this 
ease, hut foi the bond which was 
thus extorted from him, nothing 
was ever due from the respondent 
to the appellant, and there evisted 
no pmity of contract between 
them. 

Upon these grounds their Lord- 
ships t hink that the decisions of the 
Couits below, now under appeal, 
were right, and they must humbly 
advice Her Majesty toaflirm them, 
and to dismiss this appeal, with 
cost:. 



141 Civil 


THE LEGAL COMPANION. 


Rulings * 


CALCUTTA HIGH COURT. 
The 12 th Mat/, 1S74. 

The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 

Bjkan Singh and others (Defen¬ 
dants) Appellants, 
versus 

Mussamut Parbutty .Kooer and 
others (Plaiutilis) Respondents. 
Conveyance by Party not in Posses¬ 
sion.—Right of Suit. 

A person who has purchased property from 
a party who was not in possession at the time 
of sale, but who was in possession and enjoy- 
ment before ho was ousted, has a right of 
suit against the patty who ousted his veudor. 

Phear, J.— (In delivering judg¬ 
ment said)—It seems that, accord¬ 
ing to the statemeut of facts 
made in the plaint, the cause of ac¬ 
tion accrued to Pai butty Kooer 
herself some time before the suit 
was brought, and that while she 
was ont of possession of the pro¬ 
perty which she now seeks to re¬ 
cover (probably for the purpose 
of obtaining necessary funds to 
carry on the suit), she sold a share 
in that property and certain rights 
of suit to the plaintiffs who have 
been spoken of as plaintiffs 3, 4, 
and 5, and it is urged that, accord¬ 
ing to decisions of this Court and 
of tho Privy Council, persons in 
the situation which these last-men¬ 
tioned plaintiffs thus came into do 
uot thereby obtain a right of suit 
lor the recovery of the immediate 
possession of the land. We have 
been referred on this point to the 


case reported in the XXI. Weekly 
Reporter, p. 101, and to the cases 
decided in the Privy Council and in 
this Court which are cited»iu that 
report. But in all those c&ses vve 
find that the property which was the 
subject of conveyance had never be¬ 
fore the date of the conveyance been 
in the possession and enjoyment 
of the person who professed to con¬ 
vey it. And the Courts held that 
under the circumstances of those 
suits the conveyance did not of it¬ 
self operate to pass a right to sue 
alone for the immediate possession 
of the property, and that it was at 
least essential to such a right that 
the vendee should be in a position 
to claim specific performance of the 
contract of conveyance from his 
vendor. The facts of the present 
case are different, because both the 
Courts below have found that Par¬ 
butty Ivoocr had been in possession 
and enjoyment of the property 
which is the subject of suit for 
some four years before she was 
wrongfully ousted from the pro¬ 
perly by the defendants in the 
way she alleges in her plaint, 
and she herself in her plaint states 
that she has effectively given a 
share of the property to her co- 
plaintiff's. And we have in the 
decisions reported in the XI. Week¬ 
ly Reporter, p. 134,* and in the 

* II, VV. It., p. 134 -(0. H. C„ L. S. Jacik- 
Bon and W. Markby, J.J.) 12th February 
18CH, Kuinur-ooddeen Shah, “ The Lower 
Appellate Court has dismissed the plaintiff’s 
claim in loto, on the ground that when 
Goburdhun and Uohccin executed the convey 
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same volume, p. 80,f precedents 
tending to show that a convey¬ 
ance of property under circum¬ 
stances similar to those alleged in 
the present plaint, give the person 
to whom the conveyance is made 
a right to sue for the immediate 
possession of the property. 

In our opinion the present case 
does not fall within the principle 
which was laid down by the Privy 

ftnee to the plaintiff in 1272 they were not in 
possession. This mode of disposing of the 
osu cannot ho supported. Poisons having a 
light oi' possession may dispose of pioperty 
though it is uot actually in their possession.” 

t 11, W. R., p. 80—(0. If. C!„ Sir Ramos 
Peacock, Kt., Oku/ Justice, I,. S. Jackson 
and A. G. Maqilu-nson, Judjca) 8th 5>i*ptem* 
her, 18C3— Pnmknato Dry. Ja this ease 
tile question before the Court was “ whether 
a lessee whoso lessors have never boon 
in possession of tho lands compiiaed in 
the lease, can bring an action to establish 
the title of his lessors, who aru made by him 
co-defendants in the suit along with the do- 
fendauts in possession.” The Chief Justice 
in delivering judgment said—“ The lease gave 
to the plaintiff n right of possession, assuming 
that the lessors had a light ol possession but 
were not in possession. If they transferred 
the right which they had to the lessee, and 
the lessee- was kept out of possession by tin- 
defendants, the lessee had a light of suit a- 
gainst the defendants to recover the posses¬ 
sion from them. If the lessens had nought of 
possession—as for instance, if they were 
barred by limitation—they could not convey ; 
to the plaintiff that to which they themselves 
were not entitled, and the suit would, of J 
course, fail on the ground that the lessois ! 
had nothing winch they could convey. It ( 
is said that the lessens ought to lute been j 
made co-plaintiffs, but the Courts cannot j 
compel a uuia to become a piaiutilf against 
liis will." 

The decision in 2, W, ll„ p, 138, over- j 

i 

ruled. 
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Council and followed in tbe cases 
reported in Hie XXI. Weekly Ke- 
porter, p. 101. Put even bad we 
thought otherwise, it still would 
bo a question here whether we 
j ought to interfere upon special ap- 
! peal, because we ought not on spe- 
; eial appeal to give effect to an ob- 
i jectiou made against the decision 
* of the Lower Court, unless that ob¬ 
jection be of such a kind as to 
, salisfy us that there has probably 
| been a failure of justice consequent 
! upon the decision passed by tho 
| Lower Court. 

Now it must be borne in mind 

I 

; that in the present appeal no objee- 
i lion whatever is made to tbe deei- 
| siou of tbe Lower Appellate Court 
j upon the merits of tbe case. And 
I the finding of that Court is that 
the defendants wrongfully ousted 
the plaintilT Parbutty Kooer from 
the possession of the property in 
suit to which she was of right on- 
tilled, and of which she had been 
previously in the quiet possession 
and enjoyment. This being so, 
and tbe decree for recovery of pos. 
session as against the defendants 
having been made in her favor, it 
can be in no way, so far as we can 
perceive, of any prejudice whatever 
to the defendants that the persons 
to whom Paibutty Kooer has by 
her own account convened a share of 
this property should he joined with 
her as co-plaintiffs. We must take 
it that she has an undoubted right 
under this decree as against the de¬ 
fendants to have tho possession and 
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dominion over this property. And 
this being so, the co-phintilfs who, 
by her own solemn allirmalion 
made in the plaint, are persons to 
whom slu. Jms conveyed a share of 
this property, are entitled as well 
against her as against the defen¬ 
dants to obtain a specific perform¬ 
ance of their contract with her. 
And it would serve no end of equi¬ 
ty or good conscience, as far as we 
can see, to interfere with the decree 


which has been made by the Lower 
Court by excludin','' from that de¬ 
cree the names of Parlmtty Kooer’s 
co-plaintiffs as judgment-creditors. 

On the whole, we arc o^opinimi 
that there is no good ground 
shown to us on this appeal for our 
disturbing the decision of the 
Lower Appellate Court, And ae- 
oerdingly the appeal is dismissed 
with costs. 
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BOMBAY HIGH COURT. 
The 2 "xth September, 1873. 
Full Bench. 

P.iTorr> Wostropp, C. J., and Melvill, Wnmt, 
Pm lay and Nanabhai Hart das, J.J. 

Reu, vs. Bai Ratan. 

Act X. <f 1872, Secs. 122 mid 
31(5 — C'itifcM/oit of uccmed not 
tihjncd b/ him —Oral JXidence in 
pence it. 

Tlie cnufi’Hsinn of an aernsad piwmii, 
Liken liy a Maiji'.traL’ In via" im> im i-<lic! :--n 
l.i. rimniiit nr tiy linn, im imptM N it, if imf 
f-i pinl by I hi* in lin'd pcis-m m ! I 

b.s tna:l<, and im inadmi'.<ib!v in ividiiu’y 
(Si-nlinns 122 and "li>, Act X of 1872.) 

Thu icrtn “ I’i elini'ti.'ii y Inquiry” in the 
final clausa of Hoe. Sin iru aim such uiqui - 
lisas are the subject of Chapter' XIV. (of 
Inquiries and Trials) and XV, (of Inquiry 
into cases tiiablo by tin; Chut t of Session or 
tin? 1 Ii;;)i (Aunt) ; and, therefore, that clause 
does lint apply to rrmfebsions lei ended under 
Sic. 122, which icfeis to an inquiry not 
iluiing a tiial or one held with a view to 
coinnnttal, hut an iuquiiy for the purpose 
id fni warding eonfessions, when rirai ded, to 
the Alagislrato by whom the ca u e of tlic ao 
cused person is inquued into fir tried. Con¬ 
sequently, when a confession taken under 
Hue. 122 is inadmissible in evidence, oral 
evideiRf to prove that such a confession was 
luado or what the terms of that coidisskm 
were, is inadmissible also (Sec. S l of the 
Indian Evidence Act.) 


appeal having also’; 
the ease was heard 
and Naxabhai Haiu 

It appeared dnriii 
that the convietionof Hrii Ratan was 
based solely on her own confession, 
taken by u Second Class Subordi- 
nafe Magistrate not empowered 
either to try or commit the accused 
(or trial, which confession was 
neither signed by her nor attested 
hy her mark. 

* 

The Division Bench, entertaining 
den his as to the admissibility in 
evidence of this confession, referred 
four questions fur the decision of 
the Full Bench, with the followin'* 
remarks :— 

The appellant, Bai Ratan, has 
been convicted of the mm tier of 
her husband, .lai Natliu, and sen¬ 
tenced to death. 

She was tried together with her 
paiamour, Dad;ibh;ii, and the 
Assessors found both the prisoners 
guilty, hut the Session Judge ac¬ 
quitted Dadahhai on the ground of 
the insufficiency of the evidence. 
Against this judgment of acquittal, 
the Government has not appealed. 

It is proved that Jui Nathu died 


The aeeused, Bai Ratan, was 
tried along with her paramour, 
Dadabhai, for the oil cnee of mur¬ 
der hy II. M. Bird wood, Session 
Judge of Surat. Dadahluu was ac¬ 
quitted, but JUi Ratan was con¬ 
victed and sentenced to death. 

The proceedings having been 
submitted by the Session Judge 
lor conlinnatiou ol sentence and an 


from the ofleet of arsenic adminis¬ 
tered to him in his dinner. 

Bai Ratan, while in custody of 
the police, made a statement in the 
presence of a Magistrate (not the 
committing Magistrate) which was 
reduced into writing. 

At. the trial, Dadahhai’s pleader 
objected to the admission of the 
document because it bad not been 
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signed by Bai lint an. The Ses¬ 
sion Judge overruled the objection 
on the ground that the Magistrate, 
by whom the confession had been 
recorded, deposed that it had been 
duly mad?. 

A child of Bai Ratan and the 
deceased has given confirmatory 
evidence as to most of the circum¬ 
stances mentioned in the confession. 
There is nothing in his deposition 
which carries the case against Bai 
Ratan further, except a statement 
that on the night in question, she, 
contrary to her usual custom, cook¬ 
ed her husband's dinner separately 
from that of the rest of the family. 
This statement was disbelieved by 
the Session Judge, but we see no 
sufficient reason for rejecting it. 
There is no other evidence against 
Bai Ratan. 

The Session Judge’s reasons for 
convicting Bai Ratan are set forth 
in the following extract from his 
judgment:— 

“ Lai Ratan admits that a cri¬ 
minal iutimaev had existed he- 

v» 

tween her and Dadabhii, and that 
she left her own house, at the sum¬ 
mons of Daditbhai, and went to 
meet him in a neighbouring vil¬ 
lage. She admits that she saw Dfi- 
dabbai mixing poison in her hus¬ 
band’s dinner, and that she re¬ 
mained silent. She knew, accord¬ 
ing to her own admissions, that it 
was Diidabhai’s intention to take 
her husband’s life ; for she says, in 
ber statement, that Dadabhfii had 
promised to give the Bhil from 


whom he had obtained the poison, 
Rs. 50, on the dead body of her 
husband coining out of her house. 
When she called iu a ljpighbour 
early in the morning of'the 30th 
April, she did not tell him what 
had happened, and it was not till 
after sunrise on that day that she 
says that she tried to administer an 
antidote, and then her husband’s 
ease was hopeless. 

“ Her excuse for her silence is 
that she was afraid of Dadabliai. 
But, as Jai Natlm’s wife, site was 
bound to speak when she saw him 
eating poison which she knew 
would kill him. 

“ by her silence, then, and by 
licr failure to use any prompt re¬ 
medies after Dadablu'u had left the 
house, she caused Jai Nalluds 
death. She was guilty of an ‘ille¬ 
gal omission/ and as, under Sec. 
3- of the Indian Penal Code, words, 
which refer to acts done, extend 
also to omissions, the word ‘act’ 
as used in Section 299 of that Code, 
would apply to Bai Rat.an’s con¬ 
duct as it was described by herself 
on the 0th May last. 

“ She did not admit any such 
intention as is contemplated in the 
first three clauses of Section 300, 
but under the circumstances, as 
admitted by herself, she must 
have known that her illegal omis¬ 
sion was f so imminently dangerous 
that it must in all probability 
cause death’ (Clause 4 of Section 
300), and she was guilty of the 
omission, ‘ without any excuse lot 
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incurring the risk causing death •’ 
for fear of DadabhfLi was not, under 
the circumstances, any excuse— 
(see Section 04 of the Indian Penal 
Code). 

“ 13ai Rat an can, I am of opi¬ 
nion, be properly convicted, on kn¬ 
own past admissions, of the ollem-e 
of murder.” 

The points of law, on which wo 
desire to liave the advantage of a 
decision by the Full flench, are 
flic following : — 

1. "Whether tlic statement or 
confession is admissible m evidence, 
the same not having been signed 
by B;ii Ratan v 

-. If that doeument be not ud- 
missible, whether oval evidence is 
admissible to plane that a confes¬ 
sion was made by B.ii Ratan, and 
the terms of such coufcsuon v 

3. Whether the statement or 
confession amounts to a confession 
of murder, or of any other odence ? 

4. Whether, regard being bad 
to the circumstance that Dad.ibhui : 
lias been acquitted, Bai Ratan can - 
lie legally convicted, on the evi- i 
dence above stated, of murder or of 
any other ollcnce ? 

The judgment, of the Full Bench 
was delivered on the 18|h Septem¬ 
ber 1873 by— 

Westuoiu’, C. J. : —Four ques¬ 
tions have been submitted to (he 
present Full Bench by the Division 
Court. 

Of these the first is : ,c Whether 
the statement or confession of the 
accused Bai Ratan is admissible in 


, evidence, the same not having been 
; signed by her ?” 

This question depends upon the 
, construction of Sections 1:2(3 and 
If* of the Ciiminal Procedure 
Code, and njion the extent to which 
the latter section is applicable to 
the confession made under the for¬ 
mer section. 

Those sections, arc the substitutes 
for ihe latter pan, •>( Section It'.) 

, and for Section 20.“ of the Into 
Criminai Procedure t'ode, neither 
ol uhich conta'iiul an\ provision 
as fo lli.> accurid signing the con- 
tcs.-nMi made by him or his ox.uni¬ 
nut mn. 

With Section 20 > of that Code, 
the Courts required a strict eompli- 
anec • li t), v. Is Irani. 

/A//. v. lihtkurcc pi), L\'<j. v. 
Tbmni , [P AV/.v. KuU>>, {(!), AVy. v. 

I'cvdiH i a |), /fey. V. l''r/, </' pV, /fry, 
v. (land p ,v;: '). In some ot the last.- 
nienlioned instances, the Court 
remanded the eases in order that 
the evidence of the u liter.if the 
alleged confession or of mine oilier 
person present might be taken to 
piovo that it hud been made, the 
record of it being inadmissible on 
account of its want of accordance 
with the requirements of Section 

*■ 7, Cal. W. it., Cr. It, 4D* 

t la, Ibid, 

J 2, Horn. 11. O. U«[>., 12;,, 2nd oil. 

Ibid, 3!»5. 

•j Jtiiil, :>;»7. 

S Ibid, a:i3. 
s'- ibid, 3i»y. 
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In Reg. v. Vdhald Jtddtd (“), it 
was bold that the words “ a Magis¬ 
trate” in Section 1-1-9 of tbe same 
Code mean “ any Magistrate,” and, 
therefore, 1 hat although the prac¬ 
tice of taking prisoners belore a 
Magistrate, not having jurisdiction 
to try’ or commit for trial, for the 
purpose of having a confession 
recorded, was not generally desir¬ 
able, yet such a confession was 
legally admissible. 

The new Code, adopting that 
decision, has, in its 22nd and 122ml 
sections, expressly authorized any 
Magistrate to record a coni'es.-ion 
of tire accused. The final clause 
in Section 45, renders such confes¬ 
sions, as that section relates to, ad¬ 
missible in evidence in all subse- 
«prent proceedings. 

The confession of Ihti Ttatan lias 
been recorded by a Second ('lass 
Magistrate, who has not original 
jurisdiction either to commit or try 
such a case as the present, and who 
was not deputed under Section 115, 
by a Magistrate having jurisdiction, 
to hold a preliminary inquiry or 
otherwise to dispose of it. Accord¬ 
ingly, the Second Class Magis¬ 
trate only recorded the confession, 
the matter having been brought , 
before him previously to the in- I 
quiry held by the committing 
Magistrate. 

Section 122 of the new Crimi¬ 
nal Procedure Code especially treats 
of such confessions. It is to be 

* 7, Bow. 11, C. Rep., Or. Ca., 56. 


noted that it is part of the Chap¬ 
ter (X.) relating to *■ investigation” 
by the Police, which is carefully 
distinguished in the glossary of the 
Code (Section 4) from * inquiry” 
by a Magistrate or Court; and 
that Sections 21 (el, 7) and 22 (cl. 
2.) describe such eoulcs.-inns as 
confessions lf during a Police in¬ 
vestigation.” 

Section 122 enacts that “ Any 
Magistrate may record any state- 
j meat made to him by any person, 
or an/j confession wade (o him. hg 
am/ person aroused <f an offence by 
any Police Ollioor or other person. 
Such statements shall he recorded 
iu the manner hereinafter prescrib¬ 
ed for recording evidence, and 
such confession shall be taken in the 
manner prodded in Serf ions olO 
and, olO, and shall, when recorded, 
he forwarded (> /he Magistrate 0] 
whom the case in inquired into or 
tried.' ’ Pausing here, it is, with 
especial reference to the conclud¬ 
ing passage in Sec. o4(i, important 
to remark : 1st--that See. 122 
only provides that the confession 
“ shall be taken,” (and not that it 
shall also he otherwise dealt with, 
or its defects, if any, supplied,) 
“ m the manner provided in Sec¬ 
tions o 15 and 31G/'2udly—that the 
taking of such a confession is clearly 
distinguished in Sec. 122 from the 
inquiry into the case, because that 
section provides that when the 
confession is recorded, it shall “ be 
forwarded to the Magistrate by 
whom the case is inquired into or 
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tued.” The same section then | /hi/, and shall be shown or read to 
proceeds thus : “ No Magistrate him, and he shall be at liberty to 


shall record any such confession 
unless, upon inquiry, he has rea¬ 
son to believe that it was made 
voluntarily, and he shall make a 
memorandum at the foot of any 
such confession to the following 
effect: { I believe that, this con¬ 
fession was voluntarily made/ 
(Signed) A. 13., 

Magistrate.” 

The inquiry, spoke of in this 
latter portion of See. J22, is not an 
inquiry into the case, but. simply 
into the question whether the c<m- 
fession i; voluntarily made. 

Section ■] Id. taken per se, would 
appear to apply only to examina¬ 
tions of the accused taken un in¬ 
quiries (as distinguished from in¬ 
vestigations) and trials. Wo find 
if in the mii>- division of Chapter 
NXV. relating to “ The examina¬ 
tion of accused persons” which 
seems to be quite a distinct pro- 
cess from a statement or confes¬ 
sion made during the Police invos- 
ligation. Were this not intended 
to be .so, See. 1-2 would have been 
superfluous* ! 

Section fJlG consists of ii\c por- : 

t i 

tions, which, for convenience of : 
reference, we have marked with • 
the letters (<?.), (6), {c } , [dj and (e), ! 
and enacts that : , 



son is examined, the whole of such 
examination, including every ques¬ 
tion put to him and every answer 
given by him, shall be recorded in 

j '■ 


i explain or add to bis answers. 

, (J))—“ When the whole is made 

conformable to what he declares is 
the truth, the examination shall he 
attested by the signature of the 
Magl.-t Kite or Sessions Judge, who 
shall certify under his own hand 
that it was taken in his presence 
and in his hearing, and contains 
accurately the whole of the state¬ 
ment made by the accused person. 

(c)— t: In cases in which the 
examination of the accused person 
is not recorded by the Magistrate 
or Sessions ,fujjge himself, lie shall 
he hound, as the examination pro¬ 
ceeds, to make a. memorandum 
thereof in the vernacular of the 
1 >istnef, or in English, if lie is 
suliieicntly acquainted with that, 
i language ; and such memorandum 
shall he written and signed by the 
Magistrate or Sessions Judge with 
lih own hand, and shall be annex¬ 
ed to the record. IT the Magis¬ 
trate or Sessions Judge is preclud¬ 
ed from making a, memorandum 
as above required, lie shall record 
the reason of his inability to do 
so. 

(rf) The accused person shall 
sign or attest by his mark such 
record. 

ie) — “If the examination bo 
taken in the course of a prelimi¬ 
nary inquiry, and the Court of Ses¬ 
sion find that the provisions of this 
section have not been fully com¬ 
plied vatb, it shall take evidence 
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that the prisoner duly made the 
statement recorded : Provided that, 
if the error does not prejudice the 
prisoner, it shall not be deemed to 
alloc t the admissibility of the state¬ 
ment S'j recorded. 1 ' 

Per the Crown it has been 
argued that this 3t-(Jth section eon- 
templates two cases ; 1st—where 
the examination is taken down in 
the handw'iiting of the Magistrate 
or Sessions Judge himself, and is 
signed by him ; ‘2nd—where it is 
taken down in the handwriting of 
another peismi in the presence of 
the Magistrate or Sessions Judge, 
Lilt is signed by the Magistrate or 
Sessions Judge ; in which second 
case he is required (if able) to 
make the memorandum mentioned 
in clause (el ; and that the signa¬ 
ture or mark ot the accused, men¬ 
tioned in clause {d), is inquired 
only in the .-eeund ca.-e, ina-much 
U3 the evin'e-si' u, not being written 
by the Magistrate or ties,duns 
Judge himself, stands in greater 
need of conlirmatiun of its accu¬ 
racy by the signature or mark of 
the accused, than in the lu.-1 ease, - 
when it is wiitt-n by the Mag is- ‘ 
Irate or Sessions Judge person- i 
ally. i 

We do not concur in that argu- ; 
meut. | 

Were we to refer the phrase j 
“such record” in clause (e) toils 1 
immediate antecedent, the record, j 
which the accused person would 
be required to sign, would be that 
<d the inability of the Magistrate 



or Sessions Judge to make the me¬ 
morandum' enjoined in clause (?/). 
To attribute such an intention to 
| the Legislature would-be absurd. 
Moreover in Secs. 33S, 331, and 

335, whore a similar memorandum 
* 

j is required, no special safeguard is 
j provided. Whether the examina- 

t 

j tiou is written down by the Ma¬ 
gistrate or Sessions Judge himself, 
or by some other person for him, 
and in his presence and hearing, 

1 the record ot if must be shown or 
] read to the accused person, who 
has m either case an equal oppor- 
. tunity of explaining or adding to 
1 his answers; so licit w'e see no 
greater reason for requiring his 
| signature to it in one ease than 
: in the other. The teason for rc- 
. quimig that signature was proba- 
. bly the same m both cases, namelv, 

: to furnish a new and strong tot 
whether the confession was volun- 

' tary and free from emit rolling in- 
. • . ■ 
tliienees, and to afford him a locus 

; pent (nit an ultimate opportuni¬ 

ty, before the final completion of 
the record, of indirat nig that the 
conf’ex-ion was not voluntary, or 
was made under improjier iullu- 
enee, if such were the case, and 
also an additional opportunity of 
denying the aeciuacy of the record 
of that confession. 

We think, too, that if the Le¬ 
gislature intended that the signa¬ 
ture of the accused should be re¬ 
quired to the record in the event 
only of its having been wiitten by 
some person other than the Ma- 
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gistrate or Sessions Judge, it 
would, as it easily might, have ex¬ 
pressly said so. 

It follows from this that, in our 
opinion, the confession in the present 
ease was defective for want of the 
signature of the accused. The 

o 

error of the Second Class Magis¬ 
trate, in omitting to ask her to 
sign, was, having legard to the 
probable intention of the Legis¬ 
lature in requiring the signature of 
the accused, of such a nature as 
may have seriously prejudiced hci^ 
and, therefore, as we think, ren¬ 
dered the thus impel feet record of 
tho. confession inadmissible in evi¬ 
dence against her. See llerj v. 
Massamni Niruui and /iVy v. Bhi- 
karee [supra). 

It, remains, then, to he decided 
whether thk nror can now he rec¬ 
tified; and, in considering that 
question, we should consider also 
the 2nd point submitted to us by 
the Division Court, viz: “ If the 
document be not, admissible, whe¬ 
ther oral evidence is admissible to 
prove that, a confession was made 
by Bai Katun, and the terms of 
that confession ?” 

The 1Ust section of the Indian 
Evidence Act. (I. of IS?2) enacts 
that: “ When the terms of a con¬ 
tract, or grant, or of any other dis¬ 
position of property, have been re¬ 
duced to the form of a document, 
and in all cases in which, ana mat¬ 
ter is required by law 1 ,> be rcdived 
to (he form of a document, no evi¬ 
dence shall be yiven in proof of the 


terms of such contract, grant, or 
other disposition of property, or of 
such matter, except the document, 
itself, or secondary evidence of its 
contents in eases in which secon¬ 
dary evidence is admissible under 
the provisions hereinbefore contain¬ 
ed. 

Then follow some exceptions and 
explanations not hearing upon the 
present ease. 

With a full recollection of Sec. 
1>V el. (e) and of Section 74 of the 
same Act, we must say that this 
does not appear t o us to be a case 
in which secondary evidence ot 
the contents of the original con¬ 
fession would he of any avail. The 
primary evidence is itself forth¬ 
coming, and has been produced, 
and secondary evidence of its con¬ 
tents, whether such secondary evi¬ 
dence is a copy or oral evidence 
of its contents, would, if full and 
accurate, disclose the defect iu the 
original record, namely, the ab¬ 
sence of the signature of the ac¬ 
cused, and the case would, accord¬ 
ingly, remain precisely iu the same 
condition as it now is. 

The provision in See. 91 of the 
Evidence Act that “in all eases in 
which any matter is required by 
law to he reduced to the form of a 
document,” no evidence shall he 
given in proof of such matter ex¬ 
cept the document itself, must, ac¬ 
cordingly, be regarded as an objec¬ 
tion fatal to the adoption of the 
course, very justly sanctioned, be¬ 
fore the passing of the Evidence 
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Act of 1872, iu the eases iu Vol. 
II., Bombay IIi^li Court Reports, 
pp. 305 to 309, already mentioned 
(i. e., remanding the case in order 
that oral evidence of the writer, or 
some other person or persons, pre¬ 
sent when the confession was made, 
may he taken as to what the accus¬ 
ed then said, and as to the circum¬ 
stances under which he said it), 
unless the final clause in Sec. 340 
of the Criminal Procedure Code is 
applicable to confessions taken 
under See. 122 of that Code. If 
it he so, it would, as well because 
it is a special, as because it is a 
later enactment, override Sec. 01 
of the Evidence Act, ami evidence 
might he taken by the Session 
Court that the prisoner (accused) 
“ duly made” a confession to the 
same effect as that recorded. By 
"duly made” is probably meant 
made in such a manner as not to 
be rendered inadmissible by Secs. 
21, 25, or 20 of the Evidence Act, 
or Secs. 310, 120, li'I of the new 
Criminal Procedure Code. [The 
same remark would apply to those 
wonls in the ultimate clause in 
Sec. 45 in that Code.] It has al¬ 
ready been remarked that there is 
nothing in Sec. 122 of that Code 
which per so would have the elt’ect 
of rendering <he final clause of 
Section 31G applicable to confes¬ 
sions recorded under Section ]22. 
The ‘last-mentioned section sim¬ 
ply prescribes that confessions shall 
he “taken” in the manner pres¬ 
cribed in Sections 345 and 310, 


I but. is silent as to the mode, if any, 
in which irregularities may be 
cured. The question, then, is 
whether the language in the final 
clause of Sec. 316 i|, of itself, suf¬ 
ficient to include confessions under 
See. 122. We are of opinion that 
it is not. The examination spok¬ 
en of in the final clause of Sec. 
310 is an “ examination taken in 
the course of a preliminary inqui¬ 
ry.” It should he noted that the 
term used is not “ inquiry” simply. 
Were if so, the description of 
that term given in the Glossary 
(Sec. 4) might be resorted to, 
though we are not now prepared 
to say positively that wo could re¬ 
gard the recording by a Magis¬ 
trate (without power to commit for 
tiial or to try) o<’a confession under 
See. 122 as an inuuirv within Sec. 
4. By the term “ preluninaiy in¬ 
quiry,” which is Ihe phrase em¬ 
ployed iu the final clause of Sec. 
310, we understand such inquiries 
as are the subject of Chapters XIV. 
and XV of the new Code. The 
phrase “preliminary inquiry” ac¬ 
tually occurs in Sees. 115, 310, 357 
and 471, and in the margin io 
See. IS.) only ; hut the context 
show's that, in the majority of cases 
in which “inquiry” is mentioned, 
it means inquiry by the commit- 
ting Magistrate. The examina¬ 
tion of the accused, taken in the 
course of preliminary inquiry men¬ 
tioned in Sec 340, is the examina¬ 
tion taken during such inquiry by 

the Magistrate under See. 193, and 
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rendered admissible in evidence by 
Sec. 218. The distinction between 
examination rind confession is plain¬ 
ly drawn in the two last clauses ol ' 
Sec. 45. | 

Jt is worthy of notice that the , 
power to take evidence, aliunde, ol j 
the examination of the accused, j 
when the record of it is irregular, j 
is, by Sec. 340, intrusted to the . 
Court of Session only. So that in 
the case of such a record, as that in 
the present case, of the confession 
of the accused being forwarded to a 
Magistrate having juiisdiction to 
commit or try, lie could not remedy 
the irregularity by taking evidence, 
aliunde , of the confession. 

For these reasons, wo think that . 
the first and second questions, sub- ‘ 
mitted to us by the Division Court, 
must be answered in the negative. j 
Jt having been admitted by the i 
Government Pleader that, without j 
the confession, there is not sufficient i 
evidence to sustain the conviction, i 
and that too being, as we are in¬ 
formed. the opinion of the Division 


Court, See. 1G7 of the Evidence 
Act is not applicable here, and. for 
the same reason, it being impos¬ 
sible to maintain that the accused 
has not been prejudiced in her de¬ 
fence bv the improper admission of 
the confession at the trial, See. 283 
of the new Criminal Procedure 
Code is also inapplicable. Hence 
our answers to the first and second 
(juestions must be fatal to the con¬ 
viction, and it becomes unnecessary 
for us to answer the third and fourth 
quest ions. 

This case has been well argued 
on both sides, and we are especial¬ 
ly indebted to Mr. Ghanasham 
Nilkanl, who lias generously vo¬ 
lunteered his valuable services on 
behalf of the accused. She would 
otherwise have been mops cannlii. 

The case is remitted for final 
disposal to the Division Court. 

2oth September, 1873. On this 
day the Division Bench (Mklvh.l 
and NaXauhu Hauidass, J.f.) di¬ 
rected the accused ]Vu Rutan to be 
acquitted and discharged. 
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We take the following' instinc¬ 
tive remarks on the imperfections 
that attend the process of trial in 
most Courts of first instance in the 
Mofussil, from a very able paper on 
Some Features of Litigation in 
Bengal, read by Mr. Justice l’hear 
a year or two ago before the Social 
Science Association in Calcutta. 
The remarks seem to us so calculat¬ 
ed to arrest the attention of those 
for whom they are chiefly intended, 
that we make no apology for giv¬ 
ing them a place in our columns. \ 
The course of a trial between 
parties in an English Court of Jus¬ 
tice is not an arbitrary proceeding ; 
it must he pursued according to a 
somewhat strict rule which iu all 
its parts is founded on reason, and 
has been dictated by the accumulat¬ 
ed experience of many generations 
of highly trained men. In the first 
place, the case, of each litigant 
party must he stated clearly and 
concisely in writing. From these 
statements the questions of fact or 
law, upon which the parties are at 
issue, should be singly framed. By 
this means the parties are informed 
of the points winch they are res¬ 
pectively called upon to establish 
or to meet by evidence. The trial, 
properly speaking,— i. e., the hear¬ 
ing of argument on behalf of the 
parties, aud the taking of evidence, 
—commences after the issues have 
been definitely fixed, and it is most 
im/ioitaul that it should be carried 


on continuously without a break 
before the same Judge until it is 
ended. 

The order of the trial is, as a rule, 
that the party upon whom the 
burden of commencing falls, states 
his case, and produces all his evi¬ 
dence ; then the opposite party or 
parties answers, aud also, if neces¬ 
sary, states a counter-ease and pro¬ 
duces all his evidence ; and finally 
the first party replies. Upon the 
evidence thus brought before it, the 
Court, aided by the discussion 
which has taken place, arrives at a 
conclusion as to the facts, and pro¬ 
nounces its judicial decision be¬ 
tween the parties. 

The primary purpose of the trial 
is that the Court should be clearly 

V 

aud correctly informed as to tire 
relevant facts. Every precaution 
therefore must be taken to ensure 
that the evideuce should bear upon 
those facts alone which salisfy this 
condition, and also should be the 
best available for the purpose of 
manifesting them. And in fur¬ 
therance of this purpose, each party 
must have the fullest opportunity 
of objecting to, interpreting, ex¬ 
plaining, or rebutting all evidence 
which is to be used against him 
Now all evidence of faets which 
have occurred may be put into one 
of two groups,—namely, either the 
testimony of witnesses relative to 
facts, which they have personally 
perceived, or all other evidence, of 
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which the principal is that afforded 
by written documents. The prin¬ 
ciple just enunciated leads to this 
immediate consequence,—namely, 
that no evidence belonging to the 
second group, which is not admit¬ 
ted by the party affected by it, 
should be used as evidence against 
him, until it is shown to be legiti¬ 
mate evidence as against him by 
the testimony of leaving witnesses, 
— viz., until such facts with regard 
to it are proved by this testimony, 
as cause it to be legitimate evidence, 
and until he has had opportunity 
of explaining them. The principle 
also renders imperative a certain 
order in the examination of every 
witness. The party on whose be¬ 
half be is called must first elicit 
from him, by a scries of non-lead¬ 
ing questions, all the facts to which 
he can speak from personal percep¬ 
tion, and which are relevant to the 
examiner's side of the case, includ¬ 
ing in them any facts which servo 
to make evidence of the documents 
intended to be used against the 
other side; also under certain cir¬ 
cumstances the examiner must, in 
the same manner, get him to ex¬ 
plain or controvert facts put for. 
ward by the other side. This is 
cxamination-in-chief, and is per- 
haps the most difficult part of an 
advocate’s duty. Next, the oppo¬ 
site side, with which it is to be 
presumed as a rule the witness has 
no sympathy, cross-examines him ; 
and this is so much the easier of 
performance, because the examiner 
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is not necessarily confined to ques¬ 
tions which do not lead to the 
answer. Th© object of the cross- 
examination is matoifold, as for 
instance, (a' to impeach the credit 
of the witness as a witness of 
truth; {b) to reduce his state¬ 
ments to their proper proportions, 
as the results of personal observa¬ 
tion ; (c) to bring out countervail¬ 
in'* facts and facts favourable to 
the cross-cxamiuer’s side ; ( d) to 
give the witness the opportunity 
of answering and explaining rele¬ 
vant facts belonging to the cross¬ 
examiner’s side with which he has 
any concern. Finally, the first 
side re-examines, —i. e., without 
leading questions he gets the wit¬ 
ness to place the newly elicited 
facts in the most favourable light 
for his side. 

It is plain that the foregoing* 
rules need for their effective opera¬ 
tion that the persons charged with 
the duty of examining on behalf of 
the respective opposing parties 
should thoroughly kuow the case 
of these parties and the facts which 
the witnesses can depose to; and 
every question, or omission to 
question, must be attributed to the 
exercise of a discretion founded on 
that knowledge. When these con¬ 
ditions are satisfied, it may be 
safely asserted that the English 
mode of trial leads with much eco¬ 
nomy of time and a considerable 
degree of certainty to the facts, 
which may be depended upon inter 
partes . 
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All the Civil Courts in India 
conduct trials of questions of fact 
inter partes after the English man¬ 
ner. But it may certainly be 
averred that they never observe 
the Whole of the precautions 
which tribunals in England find it 
necessary to observe in order to 
reach the facts of a case, and I am 
afraid it must be said that thev 

v 

generally disregard the most impor¬ 
tant ofIhem. 

For example, it not seldom hap¬ 
pens that the Judge who passes j 
the decision in the Court of first 
instance is not the Judge who saw 
the witnesses give their testimony. 
Lately, a case came under my 
notice in which four Judges were 
concerned in the trial between the 
fixing of issues and the delivering 
of judgment; also a case in which 

there were in like manner as manv 

•> 

ns five—one had settled the issues, 
another had heard the case opened 
on behalf of one side, and taken 
the depositions of two or three 
witnesses, and so on, and the last 
determined the matter on perusal 
of the documents and depositions 
which his predecessors had in this 
way got together. Of course, under 
such circumstances as these, the 
judgment of the primary Court has 
been altogether unaided by that 
which is truly the surest of all 
guides to the truth between the 
parties, namely, intelligent obser¬ 
vation of the demeanour of wit¬ 
nesses under proper examination, 
and of the course of the trial. In 1 

1 


most cases, though no doubt not 
in all, it is the unnecessarily pro¬ 
tracted duration of the trial- 
proceedings which gives rise to the 
occurrence of a succession of 
Judges. Now, a trial, which is 
carried on, so to speak, by bits, 
after intervals of time, even if the 
whole of it take place before the 
same Judge, is a most illusory 
affair: as compared with a proper 
trial, it abounds with facilities for 
cloaking and colouring facts, and is 
deficient in testing apparatus. It 
is liable to degenerate into a strug¬ 
gle for advantage iu which the 
most unscrupulous and influential 
has the best chance of winning. 
And for this reason where the prac. 
tice prevails, there must, I appre¬ 
hend, follow a demoralization of 
tone in the public feeling with re¬ 
gard to litigation. It cannot he 
too often repeated that the purity 
and the completeness of an Eng¬ 
lish trial depend in large measure 
upon its being effected in one con¬ 
tinuous sitting; and perhaps the 
most important element in it is the 
frank discussion by the parties face 
to face of the manner and the 
matter of the witnesses* testimony, 
following promptly upon its deli¬ 
very at the closing of each side's 
case. Unfortunately, however, 
from various causes, the true value 
of oral evidence is not yet under¬ 
stood in Indian Courts, and little 
heed is paid to this part of the 
trial. 

Also the art of examining is al- 
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most entirely unknown. I may 
‘ say that it is essential both in ex¬ 
amination and cross-examination 
that the testimony of tlio witness 
' should be elicited by one who is 
well informed as to his own case, 
and therefore knows the material 
points upon which the witness 
can speak. So little is this re¬ 
garded in India, that it is most 
common for the presiding Judge, 
who is necessarily ignorant of the 
original facts on either side, to con¬ 
duct the principal part of the 
examination-in-chief of every wit¬ 
ness ! The reason usually given 
for this practice is that it affords 
the only means of preventing 
leading questions. Hut whether 
this be so or not (and I should say 
not), it seems to escape the 
notice of Judges that the re¬ 
sults are just as vicious as would 
be those of leading questions. 
The vagueness, deficiency, and 
stereotyped form of the testiraony- 
in-chief given by Judge-eximined 
witnesses is generally such as to ren¬ 
der it quite valueless. As a conse¬ 
quence of this practice, and also of 
ignorance of their business on the 
part of advocates in the Mofussil 
Courts,it is generally almost impos¬ 
sible to gather from a deposition 
whether a witness speaks to facts as 
of his own perception or not. And 
secondary and remote facts are 
brought out and fought over in¬ 
stead of the primary and imme¬ 
diate, It is difficult to give a true 
view of the extent to which this 


prevails to any one who has had 
no personal experience of it. 

I need hardly say that, if so 
little is known of proper examina¬ 
tion-in-chief, almost less is known 
of cross-examination. This, such 
as it is, is generally confined to some 
feeble efforts at impeaching the 
witnesses' credit,— i. e. } to ques¬ 
tions as to whether the witness is a 
relation or dependent of the party 
on whose side he appears, or whe¬ 
ther he is not a professional wit¬ 
ness, and so on : there is never any 
real attempt to cut down the evi¬ 
dence to the limits of personal ob¬ 
servation, and seldom any to bring 
out favourable facts. And in no 
instance whatever have I seen a 
trace of consciousness in the cross- 
examiner of the obligation under 
which be lies, to disclose to the 
witness everything in which it was 
the intention of the other side to 
implicate him. I suppose no 
Mofussil vakeel ever put a docu¬ 
ment into the hand of his oppo¬ 
nent's witness to enable him to give 
an explanation with regard to it. 
Yet this cross-testing of evidence, 
questioning of the witness of one 
side upon that which is said, or 
to be said, by the witnesses of the 
other, is of the essence of the trial- 
machinery. 

Lastly, the mode in which do¬ 
cuments are dealt with as evidence 
is most unsafe and apt to be mis¬ 
leading. In supposed pursuance 
of the provisions of the Civil Pro¬ 
cedure Code, the parties file be- 
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fore trial almost all the documents 
which they propose to use at the 
trial; and it is the habit of the 
Courts to refer to any document so 
iiled as if it were thereby made evi¬ 
dence without further proof. An 
Appeal Court will frequently, upon 
the footing of a document which it 
finds filed although it was never 
mentioned at the original trial, 
reverse the decision of the first 
Court! Now, it seems to be mani¬ 
fest without argument tliatno one’s 
cause ought to be affected by evi¬ 
dence which lie lias had no oppor¬ 
tunity of testing or refuting. 
Therefore, in order to render a do¬ 
cument. evidence it must be put 
forward at the trial in the presence 
of the opposite party, and unless 
its admissibility be then agreed to 
by him, it must be validated by 
the proof of such facts as suffice to 
make it admissible; and further, 
the opposite party must also be 
afforded fair opportunity of can¬ 
vassing this proof and impeaching 
the effect of the document. To take 
a simple instance, if a ryot, sued by 
his zemindar for rent, relies upon 
a dakhila, or dakhilas, or farkhati 
signed by the zemindar’s patwarri 
or other arala, his advocate should 
put the document into the hand of 
the goma8tak or other principal 
witness of the plaintiff, and espe¬ 
cially into the hands of the alleged 
signor (if he is called) ; and in the 
©vent, of its not being then admit¬ 
ted, he must give such testimony 
in support of its authenticity as he 


can independently ; and this must 
be subjected to cross-examination 
before the dakhilas, &c., can be 
taken as evidence. 

Not long ago, the highest au¬ 
thority in Bengal said in the most 
august assembly of India, that our 
judicial system is “ rotten to the 
core.” I think this expression is 
too strong. Our Judges, both 
European and Native, especially 
the latter, are in my opinion very 
respectable theoretical lawyers. 
On pure questions of law, their 
determinations are usually very 
correct. But by reason of want of 
information and training, they are 
generally deficient in the power of 
efficiently working the machinery 
of trial. They are unable to se¬ 
cure the production of evidence in 
a form which shall carry with it 
the means of gauging its value. 
It rarely happens that a record 
comes under my notice which does 
not afford an example of the total 
disregard by one or both litigant 
parties of the best and immediate 
evidence bearing on the cardinal 
points, and of the , attribution to 
unproved documents of a false 
value. And I am forced to the be¬ 
lief that, in the majority of cases, 
the view of the facts upon which 
the decision rests is not accurate } 
often not even approximately 
so. All parties feel this, and 
the consequence necessarily is, 
appeal upon appeal as far as appeal 
will go. But of course, appeal 
docs not really mend the matter: 




G Mofuml THE LEGAL COMPANION. 


Courts, 


the Appeal Court has it cveu less 
iu its power than the first Court 
to extract the actual grains of 
fact from the mouml of chaff in 
the shape of opinion, hearsay, and 
second-hand matter, which ap¬ 
pears on the record, stated as if it 
were the immediate result of ob¬ 
servation. It is painful to me in 
the extreme to observe that almost 
universally neither party to the 
suit seeks to elicit the primary facts 
upon which the case turns, and the 
Court never thinks of compel¬ 
ling them to do so. As an exam¬ 
ple, I may refer to a suit of consi¬ 
derable importance withiu my 
knowledge, m which the principal 
feature of the plaintiff’s case was, 
that he and his predecessors in title 
had for eighteen years been in 
uninterrupted enjoyment of a 4- 
anna share of a certain mouzah : 
of the defendant’s, that he and his 
predecessors had been for the same 
time in uninterrupted enjoyment of 
that same 4-anna share together 
with another 4-anna, making 8 
annas in all. Now, one would 
think that here was a governing 
issue of fact between the contend¬ 
ing parties which admitted of be¬ 
ing proved the one way or the 
other in the most satisfactory man¬ 
ner. The collections must have 
gone to some body during those long 
years, and their course eould have 
been traced with absolute precision. 
The parties were rich, and the con¬ 
test well fought. A cloud of wit¬ 
nesses were called on both sides, 


ryots, tebsildars, gomastahs, pat- 
wan ies, ticcadars; and yet (it 
seems scarcely credible), not one of 
them was either on examination or 
cross-examination jpade to state 
the occurrence within his observa¬ 
tion of a single specific fact with 
regard to the collections and the 
payment of them. Not a ryot waa 
was made to say to whom he paid 
his rent during the different periods 
of time, not an amla was asked to 
state his practice during those 
years in making the collection, and 
to show by his books what he did 
with the money. Not a single 
witness was cross-examined relative 
to counter-statements affecting his 
own statements, or as to the situa¬ 
tion of witnesses on opposite side. 
In the end the case came to be 
decided pretfy much upon some 
such material as the following, 
heaped up on both sides alike :— 

“I know that the plaintiff and 
his ancestors have all along from 
before possessed a 4-anna share of 
the property in dispute. I and my 
father have, for the last seven years, 
cultivated three beegahs two cottas 
in Mouzah : therefore 1 know. Last 
year I paid rent to patwarri A. B., 
before that to C. D. 

“ I was appointed patwarri of 
mouzah seven or eight years ago. 
Tehsildar E. F. appointed me. 
Plaintiff and his ancestors have all 
along been possessed of a 4-anna 
share. I have books. I left them 
at home. I have filed copies of 
jumma*bandi papers for the years 
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— and ——. My brother made 
them. He is dead.” 

It is obvious that any amount of 
stuff of his character affords no real 
guide to the specific facts which 
require to he ascertained. I could 
repeat examples of this sort almost 
without end. In a comparatively 
unimportant suit the question was, 
to what share of ijinalli property 
was the plaintiff (a widow) en¬ 
titled; and everything turned upon 
the distribution of the collections 
which had obtained I give an ab¬ 
stract of the depositions made by 
the witnesses lor the plaintiff:— 

No. 1. Plaint ill' has a 3- anna raid ! 
share. I hold a hnwki.hu i Innnrc. f pay 
1 anna odd to tin- Hi-anna malbk. Don’t 
know how much to plaintiff. 

No. <2. 1 know disputed land. Plain¬ 

tiff owns 15 annas and odd, t&c.. &c. 1 
saw- a ryot, who is gone to another 
zemiudary, make up accounts according 
to that share. I saw gomastali icalize 
for plaintiff according to that share. 

No. 3. Plaintiff is in possession of 
3-anna odd share by receipt of rents ac¬ 
cording to inheritance, &e. 1 collected, 

and so can say. Plaintiff is in possession 
of tliu disputed land. 

No. 4. Plaintiff realized 3 minus odd 
from my brother. 1 know that. 

No. 5. Plaintiff has 3-aima odd share. 

I live in another part of the, talook, and 
therefore 1 know she holds that sluuc. 
She has possession by receipt of rent. 

The witnesses of the other side i 
spoke in like fashion, so that the 
real point of the case was never 
touched in any way; and the de¬ 
termination of the issue between 
the parties was little better than 
guess-work on the part of the 
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Court prompted by apparent pro¬ 
bability. 

It is often said that in India the 
parties of design avoid the critical 
facts, and that the Courts are not 
in fault in this matter. But this 
appears to me very much of the 
nature of the workman's excuse 
when he quarrels with his tools. 
And the 'truth is that in both the 
eases I have instanced, and iu al¬ 
most every othei ease that I. have 
yet known during an experience of 
nearly nine years, the witnesses 
before the Court could hate given 
valuable evidence directly in poiut, 
if they had been properly examin¬ 
ed, and would have done so, had 
the Court known its business and 
doue its duty. Indeed, how far 
the Courts generally are from un¬ 
derstanding the true meaning and 
object of trial procedure may be 
perceived from such a fact as the 
following, namely :—A question is 
put to a witness by way of erost- 
exarnination, and the Court over¬ 
rules it on the ground that, “ as 
this witness is not a witness on 
this subject, the question cannot 
be put.” Instances of this kind arc 
continually occurring, furnished as 
well by English as by native Judges, 
The misleading cause, no doubt, 
is that a party, applying for a 
summons to a witness, is obliged 
to specify the pait of his case, 
which he desires the witness to 
support. 

1 will however give an instance 
of a trial effectively had in the 



8 Mofimil TIIE LEGAL COMPANION* 


Courts. 


Mofussil under somewhat excep¬ 
tional circumstances. The plaintiff 
was a shareholder of a certain 
tenure, and sued a ryot, one A, for 
liis share of the rent, alleged to be 
payable according to the nature of 
the crop grown, and due, say, for 
the years 1276 and 1277 F. S. 
The plaintiff’s gomastali deposed 
somewhat as follows : — 

“Ever since 1273, I have seen 
defendant holding and cultivating 
the lands. 

“ These lamia hove continued mu hang¬ 
ed ; they pay rent according to the 
crop :— 

Its. As P. 

0 KS 0 for annul and aus (vice). 
() *J t» mustard seed. 

0 G G clieena. 

1 2 0 so lllower. 

“ Amins go and see each crop. One 

goes in Joistee, another in Agialmn, and 
notes in writing wluit has been raised in 
each held. 

“The liissab has not been tiled. 

“ Paddy is sown, some in Falgoon or 
Magh, and the rest in Kartic. 

“ Mustard in Agralmn, and is cut in 
Falgoon. 

“ Maskatyu is sown while the paddy 
is growing, or afterwards, and is cut, 
&c. 

“ Safflower is sown in Kartic or 
Agrahun, and is gathered in Falgoon. 

“I don’t remember what were the 
crops raised on A's (defendant’s) land 
in 127G or 1277. 

“ The rent-account according to crops 
is made by am la with the, ryots for the 
past year at the beginning of the next. 

“ Defendant made up the account for 
the three years in Bysakb 1278, 

" I made the account on behalf-of the 
zemindar. 


“ It was made from the ehittas, which 
were written by the audits in Joistee 
and Agrahun. 

“By that chitta 4 rupees 4 annas be¬ 
came duo from A (defendant) for the 
three years for plaintiffs share.” 

This witness was carefully cross- 
examined, and made to distinguish 
the material facts to which he could 
venture to speak as of Ins own 
personal observation from the rest; 
and these reduced themselves pretty 
well to this,—namely, that the de¬ 
fendant in witness’s presence in¬ 
spected the amin’s ehittas, and 
agreed that 4 rupees 4 annas was 
due from him on the footing of 
them to the plaintiff. lie was 
made to give his reasons for the 
non-production of the amins, of 
their ehittas, and of the proper 
account which defendant had 
agreed to, for none of these were 
produced ; and also to describe the 
principal circumstances in regard 
to time, place, and occurrence under 
which the agreement was come to 
on the part of the defendant. 

Witnesses (three or four) were 
called to corroborate the gomastali 
as to the customary rates of rent 
according - to crops payable for 
lands, such as the lands held by 
the defendant, and also as to the 
alleged settlement of accounts come 
to by the defendant, the latter 
being the cardinal point of the case 
as it was shaped by the plaintiff. 
These, too, were each carefully 
cross-examined and got to detail 
the facts relative to the stating of 
accounts. Their stories proved in 
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the eml to be hopelessly discord¬ 
ant ; and further, on being 1 pre¬ 
sented with the versions of their 
colleagues, they boldly contradicted 
them in more than one particular ; 
so that it became unmistakeabh' 
apparent that this men never had 
been present at any settlement of 
accounts by the defendant, such as 
they were brought to prove, and 
the plaintiff's case was fictitious 
on the showing* of his own wit¬ 
nesses. And in truth no suit would 
ever have been brought on such 
a ba-.is as this was. had the paity 
any reason to anticipate that his 
evidence would have been subject 
to the process of analysis and sift¬ 
ing which it had to undergo: lor 
although an all i t may, for want 
of something* better, be relied upon 
alone as matter of defence, no man 
in bis senses would make a like 
foundation bh sole ground of suit. 
On the other hand, had this evi¬ 
dence in this case been taken in 
the ordinary fashion, the deposi¬ 
tions on the turn sides would have 
looked equally well, and have been 
equally vague; and the Court, in 
order to decide between them, 
would have been driven to the ex¬ 
pedient of taking some accidental 
criterion, such as apparent respect¬ 
ability of witness and so on.* 

The mischief resulting from the 

* We may assume as a not improbable 
reason for the plaintiff bringing this, ho to 
speak, fictitious suit, that bo liaff some three 
or four years before bought a sluuc of the 
mouzali at au ex:eoutiou-sale as a specula¬ 
tion : that he had failed to get hold of the 
collection papers or books, or other nccesea 1 y 


inefficient examination of witnesses 
and conduct of the trial does not end 
with the element of uncertainty 
| which it introduces into the ease 
tried. The morality of the communi¬ 
ty is in a measure affected by it. 
When the testimony of witnesses is 
not pinned at once to definite state¬ 
ments of facts of observation, and 
subjected to collateral tests of ac¬ 
curacy, ag opening is afforded for 
dishonest assertions, which is cer¬ 
tain to be availed of. Ju England, 
every law\ er too well knows the dif¬ 
ference in the trustworthiness of an 
affidavit couched in guarded lan- 
! guago, and conveying promiscuously, 
matters of observation, information, 
and belief, and that, of a deposition 
made in open Court, and forced to 

inhumation, and was driven as a stranger to 
all sorts of expedients for the purpose of 
obtaining from the ryot3 his sluuc of ths 
! payments due Item them. Possibly, too, 

; tlu.ie was some special ground of doubt as 
to the defendant's liability ; the laud culti¬ 
vated by him might lie near the boundary 
I limits of the mou.'.ab, or hr might hate been 
accustomed to pay solely to one shareholder, 
and not in quotas to the several shareholders.. 
Thus circumstanced, the plaintiff' came into 
Couit on a ease, which was generally true in 
all its principal features, and which was only 
untrue iu oik. small critical point. Theiefore, 
as trials are usually had and carried out, 
be bad every chance of success, for on his 
side was the respectability of position, and 
the rr, priori probable justness of demand 
which Indian Courts aio prompt to recog¬ 
nise j but if trials were commonly bad and 
carried out as they ought to be, such a suit 
would never have been risked. It must be 
I remembered that a judgment in his flavour, 
j bv whatever means obtained, would hav® 
j been pro faiito --imply a reduction into poa. 
session of his purchased propeily. 
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be direct and relevant. Also the 
difference in the honesty of the 
evidence given in trials, such as 
those denominated running down 
cases, breach of warranty cases, 
and so on, where the facts in issue 
are of a character to render a con¬ 
viction for perjury impossible, and 
that of the evidence in ordinary 
cases, where the facts admit of 
being tolerably well ascertained. 

1 It is, therefore, I think for all 
reasons a most serious consequence 
of the crude and imperfect way in 
which trials of first instance are 
effected in the Mofussil, that a 
witness however false can seldom, 
Or never, be shown to be guilty of 
peijury on a material fact. The 
drift of a witness’s testimony (nay 
the very fact that he stands for¬ 
ward to give evidence at all) may 
be falseness itself; and yet as evi¬ 
dence is taken, there may not be, 
and generally is not, in it a single 
statement of material definite fact 
which can by any possibility be 
demonstrated to be untrue to his 
knowledge. Of course, this cir¬ 
cumstance of itself serves to show 
that the Court which took the 
evidence Was incompetent to its 
first duty ; but the result remains. 
However, the loose practice, which 
is universal in the reception of, 
and the dealing with, documents, 
is even more fruitful still in mis¬ 
chief. When a document may be 
used, and almost certainly will be, 
if used at all, without any one be¬ 
ing called upon to authenticate it 
by testimony as to its origin and 


history, an opening for dishonesty 
exists, which it is difficult to over- 
' estimate. And one ii literally lost 
in amazement at hiding it to he 
the case that a practice of such sort 
obtains with tribunals which make 
it their liahit to slight oral testi¬ 
mony and to depend almost solely 
on documents. The great evil 
growing out of the foregoing 
causes is apparent enough. It is 
variously attributed to the invinci¬ 
ble untruthful ness of the native 
character, the rascality of the 
mookhtars, the technicalities of the 
English trial system, and so on. 
The Courts now and then attack 
it in a most frantic way by charg¬ 
ing and convicting an unfortunate 
witness of perjury on a collateia! 
point, as tor instance that lie 
swore he was no relation of the 
plaintiff, whereas he was his cou¬ 
sin-brother; or by prosecuting a 
mookhtar for filing a document 
knowing it. to be a fabricated do¬ 
cument, and with the intention of 
its being used as evidence. But I 
see no indication anywhere that 
the perception of the evil has taught 
the Courts the proper lesson. 

Imperfect plaints which, whether 
of design or otherwise, do not dis¬ 
close a complete cause of action, and 
issues raised on collateral matter, or 
vaguely or ambiguously framed, 
are fertile in grounds of appeal and 
of remand ; and I need hardly say 
that these faults are entirely within 
the control of the Courts them¬ 
selves.— The Indian Economist , 
31 st Avgust, 1874, pages 11 to 14, 
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HIGH COURT, N. W. P. 
The \m July, 187 k 
Full Bkncii. 

Before Sir B. Stuai t, C. J , ami Pearson, 
Turner, anti Oldfield, Judges. 

Svun Mahomed, (Plain*.ill*) versus 
Mussamaut Kanizuk Fatima (De¬ 
le i ul ant.) 

Suit for a Declaratory Decree — 
AH rilT. of 1859, Sec. 15. 

A suit in which tbe plaintiff prayed for a 
tieori o lit flaring that the dt fondant was not, 
as ha-1 been fi'iudulently icrunkfl in the 
revenue ir^isters, n. perpet'ul Icrsi'e, but 
tuily tenant at will of cnitani villages, of 
which Uic plaiutifr was proprietor, held to be 
maintainable. 

Statement of the following facts 

sterns nocossarv :— 

*) 

One Mahomed Baknr had en¬ 
dowed an imambarah at Lucknow 
with a Piun of Iks. 1,510 per annum, 
to he collected from the villages in 
dispute and transmitted to Luck¬ 
now for the support of the hnam- 
barah . 11 is will contained the 
following para.:—“ 1 have made a 
charitable bequest of the throe vil¬ 
lages.which are in mv sole and 

exclusive proprietary possession, and 
at present yield a profit of Rs. ],8 10 
per annum, according to the lease 
of Mahomed Ali, and I have exe¬ 
cuted a deed of endowment of the 
said villages, appointing Sjmd Ma¬ 
homed, my own son, the child of 
my loins, and Syud Tukee, to the 
office of mutwali, and have deliver¬ 
ed it to the latter. ° Maho¬ 

med Balcnr died in March, 1803, 
and Mahomed Ali iu the following 


| December. Shortly after the death 
| of Mahomed Ali the name of his 
daughter, Mussamaut Kanizuk Fa- 
| lima, was substituted by the order 
of the Assistant Collector, dated 
the 10th March, ISfH, for that of 
her father, as the perpetual lessee 
; of the villages, at a rental of Rs. 
j 1,841 per annum, 
j The plaint set forth that the de- 
i fondant Mussamaut Kanizuk Fatima 
! was not the perpetual lessee of the 
| villages in dispute, noi was site en- 
j titled to hold them from generation 
! to generation on payment of Rs. 
i 1,811 annually. Through the fraud 
! of Ivalka l’ersaud, an attorney of 
| the plaiutiif's guardian, and his 
j collusion with the defendant, her 
name was entered in the revenue 
registers, on the 10th March, lSGt, 
as a perpetual lessee, from genera¬ 
tion to generation. The plaintitf 
was directed to seek remedy in the 
Civil Court, as the Revenue Court 
could not take the alleged fraud 
and collusion into consideration be¬ 
cause it involved a question of title. 
The other facts connected with the 
case will appear in the following 
judgment. 

Si taut, C. J., and Siunkie, J., 
before whom the appeal originally 
came on for hearing dilfered in 
opinion. Their opinions were as 
follow :— 

Spankie, J.—Tills was a suit to 
obtain a declaration that the de¬ 
fendant was not the lease-holder 
in pcrpetuiiy in the Cawnpore dis¬ 
trict on payment of a yearly rent of 
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Rs. 1,341, and also to recover Rs. 
4,400, which the defendant had 
appropriated from the profits of the 
estate during the minority of the 
plaintiff, in collusion with the at¬ 
torney of the guardian of the said 
plaintiff, who, on the 16th March, 
1864, allowed the defendant to re¬ 
cord herself in the revenue register 
as perpetual lease-holder. When 
the fact came to the knowledge of 
the plaintiffs guardian, he at once 
petitioned the Collector for the 
removal of the defendant's name as 
perpetual lease-holder, but was re¬ 
ferred to the Civil Court. The 
plaintiff became of age on the 17th 
May, 1872, and now brings this 
suit, valuing his claim to the decla¬ 
ration prayed for at Rs. 180, and 
the whole suit, including profits, at 
Rs. 4,530. The claim to Rs. 4,400 
has been withdrawn in appeal. 

It was contended by defendant 

Syud Kba- tbat a claim for de- 

dim Mua- claratory right with- 
»amaut Nazeer ... 

Begum, High out consequential re- 

Court Reports, |j e f or asking for 
ces, 1871, p. possession, could not 
262 ' be entertained, and 

that a ten rupee stamp was not 
sufficient to meet the requirements 
of the Stamp Act. It was urged 
tbat, according to the ruling of this 
Court in the case noted in the mar¬ 
gin, no person could be permitted 
to sue for mere declaratory title, 
without disclosing any cause of ac¬ 
tion. 

The Subordinate Judge held this 
case to be entirely applicable to the 


claim before him, and dismissed 
the suit. He also appears to have 
held that the villages bad been de¬ 
clared “ wuqf" and The income of 
Rs. 1,341, derived from the lease, 
was payable to the plaintiff in his 
capacity as “ mutwali," or superin¬ 
tendent of the imambarah at Luck¬ 
now, to support which the income 
had been devoted by the lessor, and 
not as one of the heirs of the lessor, 
and that as the plaintiff would not 
abandon the double right, or the 
claim to mesne profits, his suit could 
not be entertained in its present 
form. 

As already observed, the claim 
to profits has been withdrawn, and 
the present appeal is to support the 
plaintiff's right to a declaration 
that the lease is not one in perpe¬ 
tuity. It has been objected that 
the suit, even for the declaration, 
is insufficiently valued, as the right, 
if there be one at all, is worth more 
thau Rs. 130, and reference was 
made to a decision of this Court in 
this very case on a question of juris¬ 
diction, whether the appeal from the 
decree of the Subordinate Judge lay 
to the Judge of the district or to this 
Court, and it was held that the 
value of the lease, if established, 
would be more than Rs. 600, whilst 
there was still the claim for mesne 
profits, amounting to Rs. 4,400, in 
addition to the stipulated rent of 
Rs. 1,341. In that appeal, however, 
the defendant raised the question 
of the value of the property, in 
order to determine the jurisdiction 
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of the Court, and it was not the 
value of the stamp, on which the 
suit was brought, that was in issue. 
No objection was made below to the 
shape in which defendant now de¬ 
sirous to raise it, and the claim for 
mesne profits has been withdrawn. 
For the purpose of this suit it may 
be said that the stamp is sufficient. 
The real primary question at issue 
is, whether or not the suit can be 
entertained at all. Appellant’s 
pleader in the second ground of 
appeal contends that there is no¬ 
thing in Section 15 of Act VIII. of 
1859 that precludes a suit for a mere 
declaration of title without conse¬ 
quential relief. This, doubtless, is 
so, but the latter portion of the 
section leaves it discretionary with 
the Court to make binding deelara- 

O 

tious of right without "rantin'* 
consequential relief, and it is in the 
exercise of this discretion that the 
Court below, following the usual 
practice, and on the authority of 
the precedent cited, dismissed the 
suit. But the principle on which 
that ruling proceeds depends on 
the necessity imposed on the plain¬ 
tiff of showing on the face of his 
plaint^ not merely that he has a 
title, but that circumstances exist 
which compel him to come into 
Court for the purpose of clearing it. 
He must, in fact, have some cause 
of action : there must be something 
on the defendant’s part hostile to 
the plaintiff's right, and for which 
the Court could, if asked to do so, 
grant relief. 


It was at first disposed to think 
that as the defendant had been re* 
corded in the Collector’s register 
as an istimrari or perpetual lease¬ 
holder, in lieu of her father, and ia 
spite of the plaintiff’s guardian’s 
objections, who was referred to the 
Civil Court, there was a cause of ac¬ 
tion, and that he was at liberty to 
bring a suit under Section 15, Act 
VIII. of 1859. But on looking 
more closely into the plaint it did 
not appear that the plaintiff averred 
that the defendant had in any way 
attempted to assert a higher title 
than her father, or that the Collec¬ 
tor had interfered with the previ¬ 
ous record of names or with posses¬ 
sion, except to order the substitu¬ 
tion of the daughter’s name iu lieu 
of that of the father, deceased. If, 
therefore, the plaintiff felt aggriev¬ 
ed by the mutation of names aud 
the Collector’s decision that defen¬ 
dant had succeeded her father as 
lessee of the three villages, under a 
perpetual lease, whereas they were 
both but tenauls-at-will, he should 
have sued to recover possession of 
the three villages, which, if his 
cause of action had been good, the 
Court could have decreed him, in¬ 
stead of suing for a mere declara¬ 
tion that the lease was not perpe¬ 
tual, and not asking for possession, 
the consequence of which omission 
might be that he would be debarred 
from bringing a future suit for 
ejectment on the same cause of ac¬ 
tion. If, then, the plaintiff really 
brought this suit to obtain a 
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simple declaration without relief, he ]6 Viet., cap. 86, section 50, that a 
lias asked the Court lor an abstract declaratory decree cannot be made, 
decision on a point that may never unless plaintiff would be entitled 
arise, and on which no couscquen- to consequential re ljjf if he asked 
tial relief may be possible. for it, and it is added that the 15th 

It was, however, further contend- section of Act VIII. of 1859 is in 


ed orally that as the plaint includ¬ 
ed a claim for mesne profits, this 
was .somethin'; more than a suit 
for a mere declaratory deeiee, and 
was actually one for consequential 
relief. But Lore it may be observ¬ 
ed that the claim for mesne profits 
appears to bo merely colourable, 
for the defendant is in possession, 
and until it is shewn that her pos- 
sefte-inn is that of a trespass¬ 
er, (lie claim to mesne piofds 
could not be maintained. It is 
true that separate suits for pos¬ 
session and mesne profits may be 
instituted. But in this suit the 
plaintiff docs not fix the period for 
which the lease was given, so that 
it cannot be ascertained in what 
year the possession became unlaw¬ 
ful, and the plaintiff entitled to 
me. ac profits. 

The decisions of the Judicial 
Committee of the 
Mitt™ f lb ivy Council cited 

Hiecuiut'v by the appellant’s 

slicn r*. isfh-iy J 1 

Ji.vwie.Xi Ihii. pleaders have not 
Ei. K , i. i. escaped, my obser- 

S a <1 u t Ali vation. But these 


similar terms. The judgment fur¬ 
ther proceeds to declare that, “ it 
is not a matter of absolute right to 
obtain a declaratory decree. It is 
discretionary with the Court to 
grant it or not, and in every case 
the Court must exercise a sound 
judgment as to whether it is rea¬ 
sonable or not, under all the cir¬ 
cumstances of the case, to grant 
the relief prayed for. There is so 
much more danger in India than 
here of harassing and vexatious li¬ 
tigation, that the Courts in India 
ought to be most earclul that mere 
declaratory suits be not coin ci ted 
j into a new and mischievous source 
of litigation.” These, it 1 may be 
permitted to say so, an: wouls oi 
| the soundest sense, and their im¬ 
portance is not to be overlooked. 
In the present ease, not only is it 
certain that if appellant was in 
earnest, he should not have confin¬ 
ed himself to a suit for a mere de¬ 
claratory decree, but should have 
sued to set aside the lease and to 
eject, the defendant; and it is ques¬ 
tionable whether be has, by bis 


Khan, i <’•*».* 
Khajcli \ I. ]. .1 
(tiinnry, X]. 
Ecu. L. It, m. 


judgments are not omission so to frame bis suit, any 

so favourable to ap- j relief in the future. 

pellantas the plead- In the second judgment cited it 


ers suppose. In the lirst judg- is observed as follows :—“ It must 
incut, the Council remark that it be assumed that there must be 


has been held under the 15 and cases in which a merely declaratory 
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decree may be made without, "rant¬ 
ing 1 any consequential relief or in 
which the party does not actually 
seek for consequential relief in the 
particular suit; otherwise the loth 
section of the Code would have no 
operation at all. What their 
Lordships understand to have been 
decided iu India on this article of 
the Code, and in the Court of 
Chancery upon the analogous pro¬ 
vision of the English statute, is 
lhal the Court must see that the 
declaration of right may he the 
foundation ol j chef to he gotsorne- 
nliere.” If this particular suit 
hud been one brought to clear the 
plaintiff's title as superior landlord, 
and to open a way for his contest¬ 
ing the duration of the lease in the 
He veil ue Court, I should not have 
hesitated to admit his right of 
suit. Hut his superior title as 
that of the lessor is not in issue, 
and it is now doubtful whether lie 
will he hereafter in a position to 
sue elsewhere to eject the lessee. 

This being the view entertained 
by me, 1 should feel no hesitation 
in dismissing the appeal and in 
affirming the judgment of the low¬ 
er Court with costs. Having ! 

1 

come to this conclusion, it is un- j 
necessary to notice the objections ! 
put in by the other side under sec¬ 
tion 318 of Act VIII. of 18.30, of 
which it may ho said that it is 
doubtful whether they ought to 
have been admitted. Since the 
preparation of this proposed judg¬ 
ment I have learnt that the Ho¬ 


nourable the Chief Justice wishes 
to refer the ease to a Full Bench. 
This is a course to which I can 
| have no possible objection. Indeed, 
' I should he glad to have the judg- 
I merit of my honourable colleagues 
j on a section of the Code about 
which there are so many opinions. 

Stuart, C. J.—This is a suit to 
have it declared that the defend¬ 
ant is not an “ istimrdri” or per¬ 
petual lessee of certain villages in 
the district of Cawnpore; also to 
recover Rs. 4,400, which the de¬ 
fendant had appropriated from the 
profits of the state, during the 
plaintiff's minority. This latter 
claim, however, has been aban¬ 
doned, aud the only question which 
remains is, whether, seeing that 
the plaintiff does not ask for pos¬ 
session or any other consequential 
relief, this suit for a declaration 
agaiut the defendant's claim as an 
istimrdn lessee can be maintained. 
Mr. Justice Spankie has gone fully 
into the particulars of the ease, and 
has examined the authorities refer¬ 
red to at the healing, viz., a ruling 
of this Court decided 19th August, 
1871, and two decisions by the 
Privy Council, and he is of opinion 
that the judgment of the lower 
Court ought to he affirmed and the 
appeal dismissed,—in other words, 
that the suit be dismissed. 

There can, I apprehend, he no 
doubt, that a suit for a negative 
declaration can be entertained, pro¬ 
vided it is based on adequate and 
relevant facts, aud in the present 
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case the whole question depends 
upon what is the true legal charac¬ 
ter, the extent and limits of the 
declaratory suit, positive or nega¬ 
tive, and I hesitate tosav that such 
a declaration as is here sought can. 
not be supported. In the ruling of 
this Court referred to, it is laid 
down, that along with the declara¬ 
tion sought, the plaint should show 
“ a cause of action.” The sound¬ 
ness of that ruling I venture to 
doubt,—that is, if by cause of action 
is meant a cause of action which 
could be entertained irrespective of 
the declaration sought, and on 
which issue could be taken sepa¬ 
rately and independently. But in. 
stead of expressing my own opinion 
in the face of it I should like it to 
be re-considered; and as to the 
judgments of the Privy Council, 
they are not, as I read them, 
opposed to such a declaration as is 
asked for in the present case. In 
support of the plaint claiming such 
a declaration, I do not think it 
necessary that it should show on 
the face of it a cause of action, 
i. e., a separate and independent 
cause of action, on which issue 
could be taken, irrespective of any 
declaration of right or title. All 
that is wanted as the basis for such 
a declaration is, I think, simply a 
state of things arising from disput¬ 
ed facts respecting some material 
question of right, shewing the 
necessity of a declaratory decree. 
In the plaint in the present case it 
is alleged that the defendant's 


name was entered in the revenue 
papers as istimr&ri lessee, and dur¬ 
ing the plaintiff's minority, for the 
expungement of which entry the 
plaintiff’s guardian petitioned the 
revenue authorities, alleging fraud 
and collusion, hut which allegations 
the RevenueConrt couldnotenquire 
into, because there was a question 
of right involved, and they direct¬ 
ed the petitioner to seek his remedy 
in the Civil Court. This is certainly 
a meagre statement on which to 
base a declaratory suit, but having 
regard to the nature and purpose 
of that form of suit, I am doubtful 
as to whether it is not sufficient. 

Nor do I think there is, under 
section 15 of the Code, such a dis¬ 
cretion in granting or withholding 
a declaratory deerec as appears to 
have been laid down. The discre¬ 
tion, if any, is not an arbitrary 
one, hut. one to he exercised in the 
sense of a duty, should the neces¬ 
sities of a suit so require. 

Instead of, however, writing a 
separate judgment myself, I propose 
that the case should be argued 
before a Full Bench, and which' 
would have the opportunity of re¬ 
considering all the authorities and 
rulings that can be brought to bear 
on a very important and valuable 
form of procedure. 

Mr. Justice Spankie concurs in 
the reference to a Full Bench, and 
his opinion is also herewith sub¬ 
mitted. 

The question we refer to a Full 
Bench k is whether, having regard 
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to the facts and proceedings set out 
m the plaint, and the nature of the 
relief sought, such a declaratory 
suit as this can be maintained. 

The Full Bench (Stuart, d J , 
and Pearson, Turner, and Old. 
field, J.J.) delivered the following 
opinions :— 

Pearson, J.—For the claim, set 
forth in the first part of the plaint, 
to a declaration that the defendant 
is not a permanent lessee of the 
estate in suit, the plaintiff appears 
to have a sufficient cause of action, 
inasmuch as she has alleged herself 
to be the permanent lessee of the 
estate. He does not wish to eject 
her from the property; but he is 
surely entitled to have his real 
rights and her actual position in 
regard to the estate ascertained and 
declared. The latter portion of the 
claim, t iz., that for mesne profits, 
appears to he founded on a mis¬ 
conception and to be untenable; 
but it does not in my opinion pre¬ 
clude the plaintiff from obtaining 
the declaration which he seeks in 
the first part of the plaint, if he be 
found entitled thereto. 

Turner, J. —I also am of opini¬ 
on that if the plaintiff establishes 
the allegation made by him in this 
suit, he is entitled to a decree for 
a declaration of title. He will 
have proved his interest, and he 
will have proved that his position 
as proprietor, whether in his own 
ri^ht or as muiawali has been in- 
vaded by the defendant, who, be¬ 
ing a tenant from year to year, as¬ 


serts that she holds under a per¬ 
petual lease, and has succeeded in 
obtaining the title asserted by her 
recorded in the revenue register. 
The plaintiff has alleged a suffici¬ 
ent cause of action to entitle him 
to the relief he seeks. This cause 
of action was sufficiently set out in 
his plaint; and a decree, declaring 
that the interest of the lessee is 
not permanent, but that of a te¬ 
nant from year to year, is not in any 
way opposed to the ruling of this 
Court, to which advertence has 
been made in the referring order 
and of which the principles appear 
to me to be fully sanctioned by 
the judgments of the Privy Coun¬ 
cil in Sreenarain Mitter versus 
Sreemutty Kishen Sooudery Dassee 
and Sadut Ali Khan versus Khajeh 
Abdool Gunney. 

Oldfield, J.—In this ease plain¬ 
tiff sues to obtain a declaration 
that defendants are not lease-hold¬ 
ers in perpetuity of certain estates, 
and from his plaint and deposition 
his case is that the leaso was ter¬ 
minable at will and he has consi¬ 
dered the defendants as trespass¬ 
ers since 18G4, and he joined with 
his claim one for mesne profits 
since 1864; this last part of the 
claim was withdrawn. 

The question is whether this suit 
for a declaration of title can be 
maintained. 

The broad principle is that a 
declaratory decree may be given 
when it may be the foundation of 
relief to be got somewhere, and 
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1 see no sufficient grounds for as¬ 
suming in this instance that such 
may not be the case here, and 
there has been a sufficient cause of 
act ion in the present case, and I 
would hold that the suit is main¬ 
tainable. 

Stuart, C. J.—I am glad that 
the Full Bench are substantially 
agreed, and that they approve the 
opinion I expressed in my first 
judgmput in favour of a declaratory 
suit lying under the circumstances 
explained in the order of reference. 
I myself remain of the same opi¬ 
nion, but I reserve the delivery of 
my judgment, after the procedure 
that has taken place, until the case 
comes back to me in the Court of 
the referring Bench, which 1 here¬ 
by direct to be done. 

The case having been returned to 
the referring Bench judgment was 
delivered as follows ;— 

Stuart, C. J—As the referring 
Bench, this ease, after having been 
considered by the full Court, has 
come back to us. I entirely eon- 
cur in all the opinions expressed j 
by my colleagues, and as to the 
allusion in the opinion of Mr. Jus¬ 
tice Turner to the meaning of“ a 
cause of action” in relation to such 
a suit, I need only say that I en¬ 
tirely agree with him that there is 
a sufficient cause of action in 
the present case, and I indicat¬ 
ed my opinion to that effect in 
my referring order. I desire at 


the same time to express it as my 
own opinion that a declaratory suit 
does not require for its basis such 
a clear traverse of faet, iu a contro¬ 
verted claim, as in tither forms of 
suit in which the question is, not 
so much for the vindication of a 
right and title, as for substantial 
recovery; and on this subject I 
need only repeat what I said in my 
referring order, viz., that “ all that 
is wanted as the basis for such a 
declaration is, I think, simply a 
state of things arising from disput¬ 
ed facts respecting some mate¬ 
rial question of right, shewing the 
necessity of a declaratory decree.” 
And in the present case the allega¬ 
tion in the plaint of fraud and col¬ 
lusion in the entry of the defen¬ 
dant's name in the revenue papers, 
and the refusal of relief by the 
revenue authorities, was such a 
cause of action. 

In further disposing of the ease 
at present we need only say that, 
we allow the second reason of ap¬ 
peal, and that, reversing the deci¬ 
sion of the Subordinate Judge, we 
remand the case under section 351 
for trial on the merits, and for a 
decree thereon. The costs of this 
appeal, including those of the hear¬ 
ing before the full Court, to be 
costs in the cause. 

Brodiiurst, J.—I concur with 
the learned Chief Justice in remand¬ 
ing this case to the lower Court 
to be tried on the merits. 
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HIGH COURT, N. W. 1\ 

The \m July, 1874-. 

Full Bench. 

Before Sir Stuart, C. J., and Pearson, Turner, 
Oldfield and Hrodhurst, Judges- 

Lall Singh (Plaintiff), 
versus 

Zaiiuiiia and others (Defendants.) 

Order refusing re-admission of 
Appeal dismissed for default of 
Prosecution—Special Appeal—Act 
VIII. of 1859, Secs. 840, 347 and 
872. 

(Held by the Fall Bench.) — A Special Ap¬ 
peal lies from an order rejecting an applica¬ 
tion, under Sec. 347 of Act VIIJ. of ISol), 
for the readmission of ait appeal dismissed 
for default of prosecution, if it appears that 
the Court below has not exereised the discre- 
tiou which it possessed under the section. 

(lit) Division Bench) —The lower Appellate 
Court, without enquiry, and without record¬ 
ing any reasons, summarily refused an appli¬ 
cation under Sec. 347. The order of refusal 
was set aside in special appeal, aud the ap¬ 
plication remanded for proper consideration 
and disposal. 

An appeal having been dismiss¬ 
ed under See. 346 of Act VIII. of 
1S59, an application was made 
under Sec. 347 for the re-admission 
of the appeal on the ground that 
the appellauUs pleader did not delay 
more than live minutes after he 
was informed by a peon that the 
appeal was coming on for hearing, 
and that the appellant himself was 
present at the door of the court¬ 
house and would have proceeded 
with the appeal had he been call¬ 
ed upon to do so. The Judge 
passed the following order on the 
petition After perusing the peti 


tion, it is ordered that the petition 
he rejected.” 

In special appeal the question 
arose whether a special appeal 
would lie from the order of the 
Judge and it was referred to the 
Full Bench. 

The opinion of the Full Bench 
was as follows : — 

Looking to the effect of the or¬ 
der, that it in fact determines tbo 
appeal, we apprehend that, con¬ 
struing the term decision in its 
largest sense, it will embrace such 
an order. In this view, which we 
adopt, a special appeal is admis¬ 
sible, if it raises pleas which jus¬ 
tify the Court in interfering with 
a discretionary order. When the 
appeal comes on for hearing, it will 
be for the Court to consider whe¬ 
ther it is at liberty to interfere with 
the order passed by the Court be¬ 
low, if it appears that the discretion 
which that Court possesses, has 
been reasonably exercised. 

The appeal having been admit¬ 
ted, the judgment i f the Court 
(Pearson and Oldfield, J.J.) was as 
follows:— 

The Full Bench having ruled 
that the J udge’s order of the 1> tli 
of February, 1^74, may be made 
the subject of a special appeal, 
upon proper grounds, this appeal 
has been admitted, and we proceed 
to dispose of it. 

Section 347 ol Act VIII. of 1859, 
provides that, if an appeal be dis¬ 
missed for default of prosecution, 
the appellaut may, within thirty 
l 
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days fiom the date of the dismissal, 
apply to the Appellate Court for 
the re-admission of the appeal ; and 
jf it shall Iks proved to the satis¬ 
faction of tin; Court that the ap¬ 
pellant was prevented by any suffi¬ 
cient cause from appearing 1 when 
the appeal was called on for hear¬ 
ing, ihe Court may re-admit ihe 
appeal. The case in which an ap¬ 
peal is dismissed, notwithstanding 
the presence of the appellant in 
Court is still stronger than that of 
an appellant prevented from ap¬ 
pearing. In the present instance 
the appellant applied for the re-ad¬ 
mission of his appeal to the lower 
Appellate Court on the grounds (1) 
that lie had been present there at 
the t ime of the call, hut had not 
heard the call ; and (2) that his 
pleader had been engaged in an¬ 
other ca?-e in another Court at the 
time of the call, but had put in an 
appearance within live minutes or 
as soon as possible. The grounds 
on which the application was made 
certainly deserved to he enquired 
into and considered by the lower 
Appellate Court, which, without 
making any enquiry or record in 2 * 
any reasons, summarily refused if.. 
We set aside the lower Appellate 
Court’s order of the 9th of' Febru¬ 
ary last, and remand t! .> applica¬ 
tion to it for proper enquiry and 
consideration and disposal, in ac- 
. .. lance with the spirit of section 
; / of the Civil Procedure Codo. 

T he costs of this appeal will fol¬ 
low the result. 


.BOMBAY HIGH COURT. 
The 24 th March , 1874. 

(Before Lloyd and Ketuball, J.J.) 
D.uiodah Gouduan ^Appellant) 

versus ' 

Ganesii Devbail et at. (Respon¬ 
dents.) 

Ad I. of 1S72, Sec. 113 —Cession 
of Terrifory—Power of Indian 
doremwents. 

The power to cede territory was not one 
of the powers to whirl; the Scci clary of St at a 
for India in Council succeeded under Act 21 
& 22 Vic , c 10G, when the Government of 
India was, by that statute, transferred to 
Her Majesty, inasmuch as such a power was 
not possessed by the East India Company. 

The Indian I.ogislatme cannot make, and 
the Crown cannot sanction, a law having; for 
its object the disrnendiei ment of the State in 
times of peace, as such a law must of neces¬ 
sity affect tho authority of Parliament, and 
those unwiitten laws and constitutions of the 
United Kingdom of Groat Biit uu and Ire¬ 
land, wheicnu depends the alleoianeo of per¬ 
sons to the Crown of the United Kingdom. 

Section 113 of the Evidence Act (f of 
1872) Iheiefoie, though not disallowed, is cm, 
piotectod by Sec. 2-IofSt'vt 21 & 2.1 Yu , 
c. G7, and the direction therein contained, 
that a notification in the flizette of Ituliu, 
that any portion of Biitish teiritory has been 
ceded to any Native State, Ptiiicr, or Uuler, 
shall he conclusive proof that a valid cession 
of territoiy took [dace on the date mentioned 
in such notification, cannot be followed. 

Kkubaj.l, J. —Before proceed¬ 
ing to discuss tho important points 
raised, it will he well to sketch 
briefly the history of this case. 

The action (Original Suit No. 
880 of 1864) was brought in the 
Court of the Munsif of (Togo to 
redeem a field (situated in the 
village of Ghangli) which had been 
mortgaged in a. d. 1812 to one 
Gordhan, Th* defendant denied 
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the mortgage and set up a sale ; 
but the Court decreed for the plain¬ 
tiff. In appeal, however, the Assis- j 
tant Judge of Alunedabad reversed 
that decree, when a special appeal 
was preferred to the High Court, 
which remanded the case for retrial, 
because that the lower Court had 
improperly excluded from its con¬ 
sideration an important document. 

The regular appeal was then re¬ 
heard by the District Judge him- 
wli who found the mortgage 
pioved, and aflirmed the Munsifs 
decree. 

A second special appeal was 
thereupon preferred to the High 
Court, mainly on the ground that 
<( the Judge leal no jurisdiction to 
try the appeal, as the village in 
which the land i-> situated was re¬ 
moved from the jurisdiction of the 
Civil Courts long’ before the appeal 
was decided/’ This objection was 
based on a notification, dated the 
29th January 18(j(i, published in 
the Bombay Government Gazette, p. 
197, and signed by the Chief Se¬ 
cretary to the Bombay Govern¬ 
ment, which signified that in ac¬ 
cordance with a convention made 
between 11 is Excellency the Go¬ 
vernor of Bombay and His High¬ 
ness the Thakoro of Bhownnggcr, 
certain villages (including Ghang- 
li) “ are removed from the jurisdic¬ 
tion of the Revenue, Civil, and 
Criminal Courts of the Bombay 
Presidency from and after the 1st 
of February IbGG.” No further 
information was offered, though 


time was given for tin purpose ; 
and the Division Bench, which 
heard the appeal,* rejected, it on 
the ground that there was nothing 
to show that the jurisdiction of the 
High Court and of Courts subordi¬ 
nate to it, which once existed, had 
legally ceased to exist. 

Subsequently, the appellant mado 
a petition of review, and on its be¬ 
ing shown that the trail,-di r of the 
village of Ghangli from British to 
foreign territoi v was made by the 
order of the Government ol India 
with the sanction of the Secretary 
of State, this Court considered that 
a good ground had been made out 
for the re-hearing of the special ap¬ 
peal, and accordingly granted the 
review. 

The question of jurisdiction lias 
now been formally argued before us. 

TLie apj eilanti’s arguments, put 
shortly, amount to this, that the 
light t<> cede territory was vested 
in the Court of Directors in concert 
with the Board of Control, who 
had power to acquire territory aud 
(o make treaties with foreign 
princes, to which right the Secre¬ 
tary of Slate for India succeeded 
under the provisions of See. HI., 
Chap. 10(i ol 21 & 22 Victoria ; 
that this Court, under See. 57 of 
the Imliau Evidence Act, was 
hound to accept the territorial al¬ 
terations notified in the proclama¬ 
tion in the Bombay Government 
Gazette ; and, further, that this 

* See the judgment printed in a note at 
the end of the case, 

l 2 
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Court, being bound by the law, 
cannot but hold the cession to be 
valid under Sec. 113 of the same 
Evidence Act coupled with a noti¬ 
fication in the Gazette of India, 4 th 
January 1873, as follows :—“The 
Governor General of India in 
Council hereby notifies the fact 
that the villages mentioned in the 
Schedule here below appended were, 
on the 1st February 1S66, ceded to 
the State of Bhownugger” (the vil¬ 
lage of Ghangli being included in 
the same Schedule). 

Whereas, on behalf of the respon¬ 
dents, it was urged, with much 
force and ability, that the power to 
cede territory, and therewith to 
tranfer the allegiance of subjects, 
was never possessed by the Court 
of Directors, and, therefore, could 
not be transferred to the Secretary 
of State, such power residing in 
the Imperial Legislature alone, 
that, therefore, the cession was in¬ 
valid, and the recent notification in 
the Gazette of India, made for the 
purposes of Sec. 113 of the Evi¬ 
dence Act, was worthless, it being 
ultra tires of the Legislative Coun¬ 
cil, as in various ways in defiance 
of Acts of Parliament; that the 
Legislature had no power to make 
retrospective laws ; and, lastly, that 
even though the question of juris¬ 
diction be decided against the res¬ 
pondents, the appellant having al¬ 
ready attorned to the jurisdiction, 
cannot now be heard to object. 

With regard to attorning to the 
jurisdiction, the respondents* argu¬ 


ment appears altogether untenable; 
it is advisable, therefore, at the 
outset to dispose of that question. 
Certain English casgs have been 
quoted to us in suppoVt of the con¬ 
tention that a suit can be carried on 
within British jurisdiction as re¬ 
gards land in foreign territory; but 
none of those eases go to the length 
of showing that parties out of the 
jurisdiction can litigate in a British 
Court to recover land situated out 
of British territory, and they clear¬ 
ly have no application to the 
present case. It is manifest that 
the acts and conduct of parties 
cannot of themselves give any 
Court a jurisdiction, not before 
possessed, over the subject matter 
in dispute ; and it is also manifest 
that if the legal effect of the cession 
of territory notified was to remove 
the village of Ghangii out of the 
jurisdiction of the District Court of 
Ahmedabad, Sees. 3 and 37 of Act 
XXIII. of 1861 provided an abso¬ 
lute bar to the Judge’s hearing this 

o o 

appeal. 

Two main questions arise in this 
case, one as to the effect of the de¬ 
claration in the Gazette of India, 
in January last, that territory has 
been ceded, and the other as to 
the validity and legality of the 
cession itself. 

The power of the Indian Legis¬ 
lature to create such a statutory 
presumption having been challeng¬ 
ed, on the ground that it affects 
the authority of Parliament, we 
find that the first of these questions 
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involves an inquiry iuto the very 
serious one of the Crown’s preroga¬ 
tive to cede territory. 

We prefer, tlu n, first to consider, 
with regard to the second question, 
what rights for cr-don of territory 
were vested in tin* Last, India 
Company, for if is clear that only 
those powers, which tlie C'unpany 
possessed “ either alone, or by the 
direction and with the sanction of 
the Commissioners of the affairs of 
India/’ devolved upon Her Majes¬ 
ty’s Secretary of State. 

We know that from the time of 
their first Charter, granted hv 
Queen Eliza belli in HiOO down to 
17(57, the Company weio merely 
recognized as traders, but as their 
struggles with the French Company 
left them, at the peace of 1763, 
masters of a large portion of terri¬ 
tory, their position attracted the 
attention of Parliament, and the 
House of Commons appointed a 
Committee to inquire into the 
nature of the Company’s Chattel x, 
the inquiry resulting iu their being 
continued, by 7 Geo. III.. Ch. 57, 
See. 2, in possession of’ their terri¬ 
torial acquisitions and revenues, as 
well as their exclusive trade, until 
the 1st of February 1769, on con¬ 
dition of the payment of a certain 
annual sum. From this date, the 
Company’s exclusive trade and 
government were renewed from 
time to time, until, by 3 & 1 Wm. 
IV., Ch. 85, their trade was sus¬ 
pended, except in so far as it might 
be carried on for purposes of 


I government, their term of govern - 
j ment being continued until the 
, 30th of April 1851', aud, final¬ 
ly. this term was lenewcd “ until 
Parliament should otherwise pro- 
: vide,” until, in tact, the passing of 
21 & 22 Viet, Ch. 106, which 
transferred the Government of 
India to Her Majesty. 

We see, then, that from the year 
1767, when the East India Com¬ 
pany’s territorial acquisitions were 
first recognized as British territory, 
they were, from time to time, conti¬ 
nued in possession of them, subject 
to the authority of Parliament. 

It is alleged that the Companjq 
in concert with the Board of 
Control, had power to acquire 
territory, and to make treaties with 
foreign princes, and it is argued 
that they must have had power to 
cede teriitory also for the purposes 
of such treaties; but we see clearly 
that whatever powers the Company 
and Board possessed were derived 
from Parliament. All the Charters 
j from 1767 expressly entrust the 
Company with possession and 
government of the British terri- 
tones and appropriation of the 
revenues (as a necessary means of 
governing) for the Crown ; and the 
Board of Commissioners was creat¬ 
ed with ‘Mull power and authority 
to superintend, direct, and control 
all acts, operations, and concerns 
which anywise relate to, or concern, 
the Civil and Military Government 
and revenues of the said territories 
and acquisitions in the East Indies” 
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Ami, though it may bo inferred 
that the Company aiul Hoard had 
power to levy war or make peace 
and to make treaties with native 
princes and states in India for 
guaranteeing their possessions, no¬ 
where are woable to find any indica¬ 
tion of an authority to dismember 
already existing British torritoiies. 
On the contrary, it is a significant 
circumstance that Parliament ex¬ 
pressly provided the Court of 
Directois with power, under the 
direction and control of the Board 
of Commissioners, to “ declare and 
appoint what part or parts of any 
of the territories under the govern¬ 
ment of the Company should, from 
time to time, be subject to the 
government of each of the several 
presidencies then subsisting or to 
be established, and to alter, from 
time to time, the limits of the 
Presidencies and Lieutenant Go¬ 
vernorships. 1 ” If,therefore, special 
enactments were necessary to en¬ 
able the Government of the country 
to make internal arrangements and 
distributions of British territories, 
a fortiori would it appear that, 
without such special enactment, 
they were incompetent to cede any 
portion of them. 

Mr. Forsyth, in bis Cases and 
Opinions on Constitutional Law, 
page 185, gives two instances of 
cession (not under treaty of peace) 
by the East India Company to a 
foreign state previous to 1858 ;— 

“ i. In 1817 a cession by treaty 
‘ in full sovereignty’ to the Sik- 


[ humputtee ltajah of a part of ter¬ 
ritory formerly possessed by the 
Rajah of Ncpaul, but ceded to the 
East India Company a treaty of 
peace.” 

“ 2. In 1833 a cession by trea¬ 
ty to Rajah Yoorundor Singh of a 
portion of Assam lying on the 
south of the Burrampooter river, 
by which the Rajah bound himself, 
in the administration of justice in 
the country now made over to him, 
to abstain from the practices of for¬ 
mer Rajahs of Assam, as to cut¬ 
ting off ears and noses, extracting 
eves, or otherwise mutilating and 
torturing.” Alluding to tin* latter 
case, Air. Forsyth adds ; “ This L 
not a very satisfactory precedent, 
and it shows the kind of risks to 
which British subjects might be li¬ 
able on being trausfeired to a 
semi-barbarous power.” 

And certainly these two isolated 
cases furnish no sufllcieut presump¬ 
tion of the existence of a preroga¬ 
tive of which we cannot lind any 
trace in any of the various Acts 
defining the Company’s status and 
powers. 

Holding, then, that the power to 
cede territory was not one of the 
powers to which the Secretary of 
State succeeded under the Act 
transferring the Government of 
India to Iler Majesty, we turn to 
consider the effect of the Gazette of 
India’s notification. 

See. 113 of the Evidence Act, 
which received the assent of the 
Governor General ou the 15th 
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March 1872, runs thus:—“ A no¬ 
tification in the Gazette of India 
that any portion of British terri¬ 
tory has been ceded to any Native 
State, Prince, or Ruler, shall be 
conclusive proof that a valid ces¬ 
sion of territory took place on the 
date mentioned in such notifica¬ 
tion.” This section was first in¬ 
troduced in the amended Bill pre¬ 
sented on the dOth of January 1872 j 
to the Legislative Council of the ’ 
Governor General with these re- ; 
marks by the Select Committee : ! 
“ A conclusive presumption is a ; 
direction by the law that the exis- i 
tence of one fact shall in all eases | 
be inferred horn proof of another 
This we have provided in Secs. 
].U and lid”; and “ we have pro¬ 
vided in the Chapter on the Bur¬ 
den of Proof that a notification in 
the Ga/ette that a territory has 
been ceded to a native prince shall 
bo conclusive proof of a valid ces¬ 
sion at the date mentioned in the 
notification. The object of this 
section is to set at rest, questions 
which, as we are informed, have 
arisen on this subject.” 

. i 

Our judgment m tins ease was ! 
passed on the 2nd December 1870 j 
when there existed only the noli- ! 


I 1873 appeared in the Gazette if 
j India the notification that the vil- 
1 lage of Ghangli, with several others, 
had been ceded seven years before; 
and we are now told that, even 
I though the approval by the Secre¬ 
tary of State of the cession be not 
all sufficient, we cannot consider 
that question. No doubt;, this 
would be the elfeet of Sec. 113, 
provided that it lay within the 
power of the Legislative Council to 
make such a law. 

What, then are the powers of the 
Conned of the Governor General ? 
By Sec. Id, d & 1 Win. IV., Ch. 
83, the Governor General in Coun¬ 
cil was empowered to legislate for 
India, except that he “ shall not 
have the power of making any 
Laws or Regulations which shall, 
in any way, affect any prerogative 
of the Crown or the authority of 
1 Parliament * * '* or any part of the 
1 unwritten laws or constitution of the 
, United Kingdom of Groat Britain 
and Ireland, whereon may depend, 

: in any degree, the allegiance of any 
| person to the Crown of the United 
Kingdom, or the sovereignty and 
dominion of the said Crown over 
any part of the said territories.” 

This section was repealed by 


ficationof the Bombay Gazette dat¬ 
ed 29th January 1866 ; and we 
Granted the review on the 16th 
December 1872, in order that if 
might be argued whether the sanc¬ 
tion of the Secretary of State did 
not operate to create a valid ees- 
•ion. But on Ihc 4tli of January 


' See, 2, Act 21 & 25 Viet., Ch. 67, 

| “The Indian Councils’ Act”; but 
by Sec. 22 of this Act, it was again 
provided that “'the Governor Gene¬ 
ral in Council shall not have the 
power of making any Laws or Regu¬ 
lations * * * which may affect 
the authority of Parliament * * * 
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or any part of the unwritten laws 
or constitution of the United King¬ 
dom of Great Britain and Ireland, 
whereon may depend, in any de¬ 
gree, the allegiance of any person 
to the Crown or the sovereignty 
and dominion of the said Crown 
over any part of the said territo¬ 
ries.” Further on, in Sec. 21 of 
the same Act, we liiul that no 
Law or Regulation made by the 
Governor General in Council (sub¬ 
ject to the power of disallowance by 
the Crown, as hereinbefore provid¬ 
ed,) shall be deemed invalid by 
reason only that it affects the pre¬ 
rogative of the Crown.” 

It is a notable circumstance that 
the wording of the repealed Sec¬ 
tion of 3 & 4 Wm. IV., Ch. 85, 
and of Sec. 22 of the Councils’ 
Act, substituted for it, differs only 
in one particular, i. <?., that in the 
latter the words “ prerogative of 
the Crown” are omitted, nor is it 
easy to understand the reason lor 
this omission. Prior to this Aetj 
no general power was given to the 
Crown to disallow laws made by 
the Legislative Council. 

Sec. 26 of 16 & 17 Viet., Ch. 9->, 
declared “ that no law or regulation 
was to be invalid by reason only of 
its affecting any prerogative of 
the Crown, provided it had receiv¬ 
ed the previous sanction of the 
Crown signified in a prescribed 
form;” and the Councils’ Act, 
which repealed this, made express 
provision for the transmission to 
the Secretary of State for India of 


copies of all laws and regulations 
assented to by the Governor Ge¬ 
neral and for their disallowance by 
Her Majesty. ^ 

In neither case was*any law af¬ 
fecting the prerogative of the Crown 
to he deemed invalid, provided that 
J before the passing of the Council’s 
Act, the Crown had previously 
sanctioned it, or that after that pe- 
liod it had not been disallowed. 

But the law expressly prohibit¬ 
ing the Legislative Council of In¬ 
dia from making any law affecting 
the authority of Parliament is, in 
no way, varied or altered by the 
Indian Councils’ Act. 

The value, therefore, of Sec. 118 
of the Evidence Act depends on 
the constitutional question of pre¬ 
rogative. If the Crown alone has 
power to cede territory, then this 
provision of the law is valid and 
binding so long as it is not disal¬ 
lowed; but if, on the other hand, 
that power can only be exercised 
with the authority of Parliament, 
it follows, as a matter of course, 
that the Legislative Council ex¬ 
ceeded its power and that Sec. 113 
was, and must continue to he, had 
law. 

On this point, we have been re- 
ferred to the opinions of Grotius, 
Vattel, Puff'endrof, Chalmers, 
Wheaton, Phillirnore, and Twiss, 
who all appear to support the pro¬ 
position that no power resides in 
the Crown to cede territory, save 
under circumstances of necessity. 
Most of these writers are referred 
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to by Ml*. Forsyth in the work to 
which we have alluded above, and 
the conclusion at which he appears 
to arrive is that while the Crown 
can, by virtue of its prerogative, 
without any doubt, make cessions 
by treaty of peace at the close of a 
war, its power to cede territory in 
any other way is extremely ques¬ 
tionable. Vattel, Pulfendrof, and 
Grutius may or may not be accept¬ 
ed as authorities, but Mr. Forsyth 
strengthens his opinion by a consi¬ 
deration of known precedents. He 
quotes various instances of cessions 
made in adjustments of quarrels 
between nations, but can only find 
two in support of the Crown's un¬ 
conditional prerogative—the ease 
of the Orange River Territory and 
the sale of Dunkirk by Charles II. ; 
and tho latter of these two he re- 
gajds, with much reason, as hardly 
a constitutional precedent. With 
reference to the Orange River 
Territory, wc have been unable to 
consult the correspondence to which 
reference is advised; but as it is 
questionable whether the British 
nation ever acquired a right of pro- 
perty in the territory, it may be 
more easily allowed that it was 
in the power of the Crown to res¬ 
cind. that which it bad ordained, 
by its letters patent, without refer¬ 
ence to Parliament. The cases j 
moreover, are not analogous, fur the 
British territories iu India have 
been the subject of Parliamentary 
Legislation from the time of their 
acquisition, and have become there¬ 


by a material part of the property, 
and, therefore, of the body of the 
Stato. 

It appears to bo considered by 
some, ride Lord Palmerston's speech 
in the debate on the relinquishment 
by the British Crown of the Pro¬ 
tectorate of the Ionian Islands, 
that a distinction exists between 
cessions of British freehold and of 
territory acquired by conquest 
during war and not by treaty or 
ceded by treaty and held as posses¬ 
sion of the British Crown; but the 
cases he quoted were all, observes 
Mr. Forsyth, cessions at tho close 
of a war. On what principle cau. 
such a distinction rest ? 

All subjects of the Crown possess, 
the same rights and incur the same 
obligations. Allegiance, by tho 
English law, is correlative with 
protection, and is to be looked 
upon as a relation, not only between 
a sovereign and subjects, but as 
between a corporation and its mem¬ 
bers. 

That Her Majesty's subjects in 
India have the same rights with all 
her other subjects is clear from tho 
Queen's proclamation of 1S58 j 
and the same fundamental rule, 
restricting the prerogative of tho 
Crown from interference with the 
allegiance of subjects and their 
right to protection, must apply 
equally to all and every part of 
Her Majesty's dominions. 

VattePs arguments, on the prin¬ 
ciples involved, commend them¬ 
selves to our reason, Iu his Book 
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j, Ch. 21, See. 263, he says: “A 
nation ought to preserve itself; it 
ought to preserve all its members; 
it cannot abandon them, ami it is 
under an engagement to support 
them in their ranks as members of 
the nation. Tt has not then a right 
to traffic with their rank and liber¬ 
ty on account of any advantage it 
may expect to derive from such a 
negotiation. They have joined 
the society for the purpose of hang 
members of it. They submit to 
the authoiity of the State for the 
purpose of promoting in concert 
their common welfare and safety, 
and not of being at its disposal 
like a farm or a herd of cattle. But 
the nation may lawfully abandon 
them in a case of extreme necessity, 
and she has a light to cut them 
off from the body, if the public 
safety requires.” in conddeimg, 
further, whether the Prince has 
power to dismember the State, he 
rays that “ t his depends on whether 
lie has received full and absolute 
authority from the nation ■” and 
piocecds: “The nation ought, 
never to abandon its members but 
in a case, of neco.-sity or with a 
view to the public safety, and to 
preserve itself from total ruin ; and 
the Prince ought not to give them 
up for the same reasons. But since 
lie has received an absolute autho¬ 
rity, it belongs to lain to judge of 
tin; necessity of the case, and of 
what the safety of the State re¬ 
quites.” 

fVe hajre uo lmu\\ledge of the 


reasons which induced the transfer 
of Ghangli and other villages to 
the State of Bhownug^cr, but it is 
certain that there existed no such 
necessity as is recognized by the 
publicists. 

If, then, it be a fundamental 
law that the sovereign cannot of 
himself dismember territories, and 
that he cau only do so with the 
sanction of the people in cases of 
real necessity, it follows that the 
Indian Legislature cannot make, 
and the Crown cannot sanction, a 
law having for its object the dis¬ 
memberment of the State in times 
of peace. 

Further, if the sanction of Par¬ 
liament be necessary for a cession 
in times of peace, and if allegiance 
be indefcai-ible, it follows that 
such a direction of the law as the 
I (no we are contemplating, must of 
necessity affect the authority of 
Parliament, and those unwritten 
laws and constitution of the Unit¬ 
ed Kingdom of Great Britain and 
Ireland, whereon depends the alle¬ 
giance of persons to the Crown of 
the United Kingdom. 

This being so, Sec. 113 of the 
Indian Evidence Act, though not 
disallowed, is not protected by Sec. 

:l t, 21 & 25 Viet., Ch. 67, and we 
cannot, therefore, follow its direc¬ 
tions. 

For these reasons, we decline to 
alter our decision, which will, 
therefore, stand. Costs on appel¬ 
lant, 
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Ante—The judgment in the origi¬ 
nal special appeal in the above case 
was delivered on the 2nd December 
1870, as follows :— 

No attempt has been made to sup¬ 
port the second objection raised in 
this special appeal, and the only 
point which we have to determine is 
whether, as has been urged, the 
Judge had no jurisdiction to try the 
appeal, because the village in which 
the land is situated was removed from 
the jurisdiction of the Civil Courts 
long before the appeal was decided.'’ 

The circumstances are these. The 
suit was instituted m the year iNtif 
ia tin: Court of the Munsit of Gogo, 
who awarded the plaintiff possession 
of the land sued for on payment of 
the amount of Hie mortgage, viz., Us. 
CO. Outlie l^th January | yCC, this 
decree was reversed by Hie Assistant 
Judge of Alimedabad; but the case 
coming before the High Court on 
special appeal, it was remanded for 
fresh decision under date 21st De¬ 
cember 18G6, and, in accordance with 
this order, was ilispossd of by the 
Acting Judge of Alimedabad on the 
11th August 18(11). 

Tho disputed land is situated in 
the village of Ghangli, within the 
Pargana of Gogo (oiil? Act VI. 1859), 
and that Pargana forms part .of the 
Zillah of Alimedabad, as established 
by the second clause of Section 10, 
Regulation IT. of 1827. 

But it is argued that the village of 
Ghangli had boon removed from the 
jurisdiction of the Civil Courts of tho 
Bombay Presidency previous to the 
disposal of tho case by tho District 
Judge of Alimedabad ; and that, 
consequently, his decree is illegal, 

vi 


This argument is founded on a no¬ 
tification dated 29th January 18GG 
and published at page 19/ ot the 
How hay Governin' ut Git. 'Ur lor that 
year, ft runs as follows : -■ 

“ Revenue Department. 

“ IIis hereby notified i hat, in accord¬ 
ance with a convention made be¬ 
tween Hh Kxeelloney the Governor 
of Bombay and His Highness tho 
Thalmre of Bhownugger, the under¬ 
mentioned villages belonging to tho 
Thnkoreof Bhownugger, and situated 
in the Parganas of Dlnmdooka, Ham- 
poor, and Cogo, Zillnh Alimedabad, 
are, from and after the 1st of Febru¬ 
ary 1 8GG, Sumvut 1922 Mnha Vud 
2nd, removed from tho jurisdiction 
of the Revenue, Civil and Criminal 
Courts of the Bombay Presidency, 
and trail stored to the supervision of 
the Political Agency in Kattinwar, 
on the same conditions as to Juris¬ 
diction as the villages of the Tuloolca 
of the Thakorc of Bhownugger here¬ 
tofore m that province, 

lathur*' T.deoka. 

Glurngli. 

By order, 

(Signed) Ik S. CHAPMAN, 
Chief Secretary to Government. 

('•:;{< 29G Jo ovary iSfiO.” 
This not jfic ition, it urn) be observ 
ul, 1 Jiougli signed by the Chief Sc 
eretary to Government, does not state 
by what authority it was issued; 
merely ‘ by order.” Appearing how¬ 
ever, .as it does, iu the Government 
Gaittie, and under tho signature of 
tho highest Ministerial Officer under 
Government, it may bo assumed that 
it, wn i issued by order of His Excel¬ 
lency the Governor in Council. But 
the notification is dofectivo iu a fat* 
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more material point, for it omits to 
vecito the law which was supposed to 
confer on the Governor in Counoil 
the power to limit the jurisdiction of 
the Civil and Criminal Courts of this 
Presidency. 

It has not been -shown to us that 
any such law exists ; and, on the con¬ 
trary, we find that at -the time this 
notification was issued, Section G of Re¬ 
gulation I. of 1827, which provides 
that “Regulations are to be in force 
at such places and from such periods 
as may be declared in a Regulation 
actually in force,” was unrepealed, 
and as the Regulation establishing 
tho Alnnedalmd Zillah, of which the 
village of Ghangli forms a part, was 
also unrepealed, it follows that a legal 
enactment was necessary to effect the 
object which Government had in view 
when issuing tho notification referred 
to. It wa's suggested in (he course 
of tho argument that (lie notification 
might have been issued under clause 
2, Section XVI., Regulation 11. of 
1827; but even admitting that this 
law gives the Governor in Council 
power to cede territory, no authority 
could bo assumed to exist in that 
body summarily to abrogate any law 
in force in such territory in the face 
of Section Vf., Regulation I. of 1827. 

That this notification is ineffica¬ 
cious is still more apparent when we 
come to look at the full force it was 
intended to have, for it purports to 
affect, not only the Local Courts, but 
also the High Court, which under 
Section I., Regulation II. of 1827 
and Stat. 24 & 25 Victoria, Cap. 104, 

II. C. 9, has jurisdiction overall the 
territories subordinate to tho Presi¬ 
dency of Bombay in which the Code 


of Regulations has operation by en¬ 
actment. It seems to us, therefore, 
that the notification referred to is, as 
far as the argument in this-case is 
concerned, of no effect whatever, and 
that the villago of Ghangli not liav- 

4 

ing been legally removed from tho 
jurisdiction of the District Court of 
Alimedabad, the decree of the Judgo 
must be upheld. 

CALCUTTA HIGH COURT. 

The 1th May, 1874. 

The’Hon’ble W. Mark by nrul Eoincsh 
Chinnier Mitter, Judges. 

Disnonath Gangooi.y, (Plaintiff) 
Appellant , 
versus 

Nuesingii Pkrsaud Doss, (Defen¬ 
dant) Respondent. 
Foreclosure — Cause of Action — 
Limitation. 

Proceedings in forecloBuro are irregular 
and invalid unlc** a copy of the application 
! accompanies the notice, as required by lie- 
j gelation XVU. of 1S06. 
j A mortgagee by conditional sale has a 
j i ight of entry immediately after default, and 
the Regulations do not debar him from the 

i “ 

j stipulated possession. Limitation runs from 
the date of such default; no new cause of 
action arising upon foreclosure. 

Markby, J. — In this suit the 
plaint alleged that one Sookh Mo- 
uee Dossee had obtained by gift 
from her husband two estates, Cos- 
simpore and Nowparab, containing 
26 mouzahs, and recorded in the 
Collcctorate under the Nos. 196 and 
193 respectively. The plaint states 
that Sookh Monec, being in posses¬ 
sion of this property, borrowed from 
Jumna Doss and Kishcn Doss the 
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sum of Rs. 25,000, and as a securi¬ 
ty on the 27tli of Srabim 1200 exe¬ 
cuted in bis favor a mortgage of 
the property by way of conditional 
sale. The plaint also alleges that 
during Sookh Monee’s life-time the 
defendants purchased her rights at 
an auction-sale aud got iuto pos¬ 
session; that the rights of the 
mortgagees were purchased by the 
plaintiff on the 18th of Bysack 
1273 ; and that he issued notices of 
foreclosure to the defendants, who 
failed to pay the money within 
time, and so the conditional sale 
became absolute on the 23rd August 
18G8, whereupon the plaintiff 
brings this suit for possession. 

The defendants call upon the 
plaintiff to prove his title as mort¬ 
gagee , but that point has not yet 
been enquired into in the Lower 
Court; the suit of the plaintiff 
having been tried and dismissed 
upon the two following issues only: 

(1) Whether or not notice of the 
lybat (i. e. } foreclosure) had been re¬ 
gularly served ? (2) Whether the 

suit is barred by lapse of time, and 
whether the limitation in this suit 
should run from the date of realiza¬ 
tion of money prescribed in the 
kut-kobalak , or from the date of the 
foreclosure proceedings, or purchase , 
by the defendant ? I 

The Subordinate Judge found 
that the notice of foreclosure had 
been properly served upon all the 
parties,—the purchasers of Cossim- 
pore, the purchasers of Nowparah, 
and the original mortgagors. 


Upon the other issue, relying 
upon a decision reported in the 14th 
Moore’s Indian Appeals,* the Sub¬ 
ordinate Judge held that a suit 
against a purchaser whose posses¬ 
sion is bond fide , and without notice 
by a mortgagee founded on the 
title to enter into possession by 
reason of a default having occurred, 
ought to be brought within 12 
years after the commencement of 
the purchaser’s possession. The 
Subordinate Judge then goes on to 
say that there is no dispute in this 
case as to the purchasers from the 
mortgagor having been more than 
12 years in possession, and having 
purchased bond fide : and with re¬ 
gard to their having purchased 
with notice of the mortgagee’s title, 
he finds that an attempt which has 
been made to prove that notice was 
given through the Sheriff of Cal¬ 
cutta had failed; and therefore, 
considering that the case falls with¬ 
in the decision of the Privy Coun¬ 
cil, he dismissed the suit as barred 
by limitation. 

I deem it convenient first to dis¬ 
pose of the questions of fact which 
have been raised before us in the 
appeal. It has been contended for 
the plaintiff that notice of the 
mortgage is proved to have been 
given to the purchasers, but I see 
no reason to differ with the finding 
of the Subordinate Judge upon 
that point. All that is proved is 
that Mr. Gil landers, the attorney 

J w 

of the mortgagee, wrote and sent 


* 15, W. Pv., P. C., 24. 
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to the Sheriff the letter set out at 
page 2G. From this we are asked 
to presume that the Sheriff gave 
notice of the mortgage at the time 
of sale. I do not think it safe to 
presume this : there is no evidence 
whatever of the practice of the 
Sheriff’s office in this respect. 

With respect to the service of 
notice of foreclosure, I think there 
is no ground for disagreeing with 
the Subordinate Judge as to the 
service of notice in due form upon 
Nursingk Pass and the other pur¬ 
chasers of Cossimpore. Even if 
the answers of Nnrsingh Pass at 
page 68 cannot bo treated (as the 
Subordinate Judge would treat 
them) as an admission of service 
of notice, they certainly arc not as 
clear and explicit a denial as I 
should expect. On the other hand, 
1 think the evidence of Suheerood- 
deen, the peadah who served the 
notice, is reliable. Of course, it is 
not improbable that he should for¬ 
get having served this notice, but 
I think in a matter of this kind, 
the report which he made in the 
usual course of business to the 
nazir, and which he swears to be a 
true report, may be looked at. This 
report is on the record and should 
have been inserted in our printed 
book; and it appears from the na- 
zir’s evidence (which is also on the 
record and should also have been 
printed) that it was made accord¬ 
ing to the usual course of business 
in the office. I think, therefore, 
that in the absence of any very 


satisfactory contradiction, we may 
assume that a copy of the notice of 
foreclosure was affixed to the door 
of the house, together with a copy 
of the application , that tile require¬ 
ments of Section 8 of Regulation 
XVII. of 1806 have been thereby 
complied with ; and that therefore 
the foreclosure proceedings as 
against the purchasers of Cossim¬ 
pore have been regularly taken. 

With regard to the purchasers 
of Nowparah, I think it is proved 
that the nofiee of foreclosure was 
delivered at the bouse of Girisli 
Chunder Bancrjee, the auction-pur¬ 
chaser ; but I can find no proof 
whatsoever that the notice was ac¬ 
companied by a copy of the appli¬ 
cation to the Judge, a9 required by 
Section 8 of the above Regulation. 
The words of the Regulation arc 
express that the Judge shall cause 
the mortgagor or his representa¬ 
tives to be served with a copy of 
the application; and it has been, 
I believe, always considered that 
proceedings in foreclosure are not 
regular unless a copy of the appli¬ 
cation accompanies the notice. (See 
the Constructions of the Sudder 
Dewanny Adawlut, No. 6(M, June 
24th, 1831.) It was said that it 
was altogether unnecessary that 
this should be done, and that in 
fact all the information which the 
purchasers could make any use of 
was given by this notice. But I 
do not feel justified in saying that 
the mortgagor or his representa¬ 
tive loses hi i right of redemption. 
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when one of the formalities ex¬ 
pressly required by the Regulation 
has not been fulfilled. 

Upon the evidence I do not 
think if possible to hold that a 
copy of the application was served 
with the notice. The notice re¬ 
cites that a copy of the application 
(in the notice called the petition) 
was sent therewith, llut in the 
order of Mr. Justice Plienr, in the 
return of the Sheri If, and in the 
deposition of Kristo Roy, only a I 
notice is mentioned ; and according j 
to the practice of this Court on the 
original side, had the application 
accompanied the notice, it would 
have been so mentioned in the or¬ 
der of Mr. Justice Phear and the 
return of the Sheri If. 

If seems to me, therefore, that 
if it be necessary for the plaintiff’s 
case to show as against the pur¬ 
chaser of Nowparali that the mort¬ 
gage had been foreclosed, this has 
not been done. 

It remains to consider whether 
the suit should have been dismiss¬ 
ed as against all the defendants , 
on the ground of the statute of 
limitation. 1 will first take the 
case of the purchasers of Cossim- 
pore, and as regards these defen¬ 
dants, the ease stands in precisely 
the same position as it did before 
the Subordinate Judge. Those 
persons acquired their title hv a 
purchase in good faith without no¬ 
tice of the mortgage; they were in 
possession for more than 12 years 
prior to this suit, but within 12 


years of their purchase proceedings 
for foreclosure were duly taken, 
and within the 12 years the 
year of grace expired. In the case 
in the Privy Council upon which 
! the Subordinate Judge relied, the 
real facts were wholly different 
(rom the present ease. The Privy 
Council, however, expressed their 
opinion as to what would be the 
effect of the statute oflimitation, 
if the facts had been such as one 
of the parties unsuccessfully assert¬ 
ed them to be. These hypotheti¬ 
cal facts were that a purchaser at a 
sale in execution of a decree against 
a mortgagor had got into posses¬ 
sion and remained in possession for 
12 years before the suit was 
brought. That is also the case 
here, but there is this distinction 
that in the hypothetical case which 
was being dealt with by the Privy 
Council, it is assumed that no pro¬ 
ceedings by way of foreclosure had 
been taken against the purchaser, 
whereas in the case with which I 
am now dealing (that of the pur¬ 
chasers of Cossimpore) such pro¬ 
ceedings have been taken. 

The same distinction may be 
drawn between this preseut ease, so 
far as it relates to the defendants 
who are the purchasers of Cossim¬ 
pore and the later decision of the 
Privy Council in XIV. Moore’s In¬ 
dian Appeals, p. 144 ;* where also 
no proceedings by way of foreclo¬ 
sure bad been taken which were 

* 16, W. li., P. C., 33. 
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effectual against the mortgagor. 
The only other difference which 
was suggested on the argument 
between these two cases in the 
Privy Cumicil and the ease of the 
purchasers of Cossimpore is, that 
in the second and apparently in the 
first also of the cases before the 
Privy Council, the mortgage was 
in the English form, and not in the 
form of mortgage under which the 
plaintiff here claims. In the two 
cases to which I have referred, the 
suit against the purchaser who had 
been 12 years in possession was 
held to be barred; so that as re¬ 
gards the purchasers of Cossimpore, 
our decision will depend upon how 
far these two distinctions affect 
those decisions. 

Now, in order to enable us to 
appreciate the value of these dis¬ 
tinctions, we must consider what 
the law of limitation is as applica¬ 
ble to a mortgagee seeking to re¬ 
cover possession of the mortgaged 
property. It is sufficient to advert 
to the law as laid down by Act 
XIV. of 1859 which governs the 
present suit. The only provision 
in that statute which is applicable 
is that contained in Section 1, 
Clause 12, which provides that in 
suits for the recovery of immove¬ 
able property, the suit should be 
instituted within 12 years from 
the date when the cause of action 
arose. Now the cause of action 
would arise when two things have 
occurred : that the plaintiff had a 
right to possession, and that the 


defendant was holding possession 
not permissively and acknowledg¬ 
ing the plaintiff's righlj, but re¬ 
lying upon his own right, or ad¬ 
versely as it is called. If the plain¬ 
tiff had not a right to immediate 
possession, or if, having a right to 
possession, the defendants were 
holding with the plaintiff’s permis¬ 
sion and acknowledging his right, 
no suit could be brought in the one 
case because the right to possession 
had not accrued, and in the other 
because it had not been disturbed 
or denied. Now it has been con¬ 
tended for the plaintiff that under 
a conditional sale in this form no 
right of entry accrued until fore¬ 
closure, but it seems to me impos¬ 
sible to hold that consistently with 
the-provisions in the deed which is 
before us, and which is operative, 
except so far as the Regulations of 
1793 and 1805 prevented its being 
so. The deed recites that the 
mortgagor had received Rs. 25,000; 
that the nett annual profits of the 
property are Rs. 3,000 j that ia 
liquidation of the interest, tha 
mortgagee is toreceive that amount 
from the ijaradar under the mort¬ 
gagor; that the money borrowed 
is to be repaid on the 2Gth Assar 
1262 (9th of July 1855); and thea 
follows this Clause 1u If I do not 
repay the whole money within the 
period, then this conditional bill of 
sale will be reckoned as a true and 
absolute bill of sale; my and my 
successor’s rights will cease to the 
said zemindaree; the proprietary 
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rights with the rights of < 4 itts ami 
sale to it will accrue to you and 
your successors; and registering 
your names in the sorishtah of the 
Collectoratc, you will take posses¬ 
sion of it in the Mofussil: and, on 
payment of revenue, you, your sons, 
grandsons, &c., will continue to 
have felicitous occupation and pos¬ 
session thereof.” Now the law has 
provided that if the mortgagee 
take possession, he is accountable 
to the moitgagor for the profits 
which he Has received. The law 
has also provided that if the mort- 
gagordesiie to redeem the property, 
he may do so within the period 
specified in the statute of limitatio 1 , 
unless the mortgagee shall in the 
meantime have taken proceedings 
lor foreclosure : and the effect of 
those provisions is no doubt greatly 
to curtail the rights which the 
mortgagee has stipulated for. But 
one of the rights here expressly 
stipulated for is the right to pos¬ 
session, and the law has nowhere 
provided that this right shall not 
be exercised by tho mortgagee. 
There is indeed a case in which it 
appears to be laid down that the 
mortgagee under a conditional sale 
has no right of possession until 
foreclosure (Sudder Dewanny Adaw- 
lut lteports, 1857, p. ISIS), but 
1 cannot reconcile that with the 
two decisions of the Privy Council 
to which 1 have referred. In both 
these cases, the property was situ¬ 
ate in the Mofussil, and it would, 

1 think, be impossible to hold that 


the mortgagee of property in the 
Mofussil under a mortgage in the 
English form had a right to the 
possession, and a mortgagee by 
conditional sale had not. In both 
cases the mortgagee has contracted 
for the possession at a certaindate, 
ami, therefore, if he be debarred 
from his right to possession, it 
must be by reason of the Regu¬ 
lations. But the Privy Council 
has given a construction to the 
Regulations which is, that they do 
not debar the mortgagee from pos¬ 
session, if he lias stipulated for it 
after default. But, on the con- 
tiary, on default the right of en¬ 
try immediately accrues. It seems 
to me, therefore, that the first dis¬ 
tinction relied on avails nothing, 
and that the plaintiff under this 
deed of conditional sale had tho 
same right of entry after default as 
the mortgagees had in tho two 
cases decided by the Privy Coun¬ 
cil. 

But it is said that even if the 
plaintiff had a right to possession, 
he hud no cause of action, because 
the possession of the purchasers was 
not adverse. This argument is, I 
think, also answered by the obser¬ 
vations of the Privy Council in 
XIV., Moore's Indian Appeals, p. 
Ill,* where it is said:—“Their 
Lordships think that the title of a 
judgment-creditor, or a purchaser 
under a judgment-decree, cannot bo 
put on the same f ooting as the title 
oi a mortgagor, or of a person 
' '•* 1(3, W. K. f l\ C., 10. 
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claiming under a voluntary aliena¬ 
tion from the mortgagor. They 
are of opinion that the possession of 
a purchaser under such circumstan¬ 
ces is really not the possession of a 
person holding* iti 
priority ofthcmort- 
ffuffor, or holding 


* This is so print¬ 
ed in nil tho books, 
but quaere, whether 
it should uotba“m 
privity with the 
mortgagor." 


so as to bo an ac¬ 
knowledgment of 


the continuance of the title of the 
mortgagee. The possession which 
the purchaser supposed he acquired 
was a possession as owner. lie 
thought he was acquiring the abso¬ 
lute title to the property, and that 
he was in possession as absolute 
owner.” 

That was a judgment upon the 
earlier Regulations. But at page 
150 (a ease under Act XIV. of 1850) 
it is said of a purchaser under 
similar circumstances, “ that it is 
impossible to hold that the defend¬ 
ant, the purchaser, was holding, or 
supposed that he was holding, by 
Permission of the mortgagee, and 
when both things concur,—posses¬ 
sion by such a holder for more than 
12 years, and the right of entry un¬ 
der the mortgage deed more than 12 
years old,—it is impossible to say 
that suoh a possession is not pro¬ 
tected by the law of limitation.” 

I think, therefore, that there 
was a complete cause of action 
against the purchasers of Cossim- 
pore on the 9th of July 1855 ; and 
that a suit founded upon that cause 
of action was therefore barred when 
the suit was brought. 


But it is said, and was pressed 
strongly upon us by Baboo Gopal 
Lall Mi tier in his very ifble argu¬ 
ment for the appellants, tfiat an en¬ 
tirely new cause of action arose 
when foreclosure became absolute 
by the expiry of the year of grace. 
Now, at first I was inclined to 
think that some of the decisions in 
India favored this contention ; but 
upon a careful examination of all 
the cases quoted and some others, 
I am satisfied that whilst there are 
some decisions expressly against it, 
there is no decision which counte¬ 
nances it. The doubt has been, not 
whether the mortgagee is wholly 
barred when 12 years have elaps¬ 
ed from the time when his cause 
of action first accrued, but when it 
can be first said that he has a cause 
of action. It has nowhere been 
said that upon foreclosure the 
mortgagee has a new cause of ac¬ 
tion, but it has been doubted in 
s-one cases whether before fore¬ 
closure he had auy cause of action 
at all. This was the ground of the 
decision in favor of the mortgagee 
in the case reported in Sudder 
Dewanny Adawlut Reports, 1857, 
p 1817. The Court there says :—• 
“ Tho mortgagee’s right to posses¬ 
sion of the property does not be¬ 
come complete till he has perform¬ 
ed certain acts prescribed by law ; 
consequently as the mortgagee’s 
right to sue to enforce the condi¬ 
tions of his bond is not complete 
till those acts have been carried 
out, tho date of his cause of action 
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must be considered to arise from 
the time when those acts are com¬ 
pleted, and not from the date 
when the money becomes due. 
The law, moreover, does not com¬ 
pel a mortgagee to complete his 
right within any fixed period.” 
Clearly, the Court thought that in 
that case there was no right of 
entry at all until foreclosure. So, 
too, in the case decided by a Full 
Bench of the High Court of the 
North-Western Provinces on the 
2nd May 1SG7. The Court say:— 

Ci We cannot concur in the rule 
which has been laid down in some 
of the authorities cited to the clfect 
that as a mortgagee's cause of ac¬ 
tion arises on the mortgagor's mak- 
ing default, the mortgagee's suit 
for possession must be instituted 
within 12 years from the date of 
default, with allowance for the 
year of grace, when foreclosure pro¬ 
ceedings are instituted at the ear¬ 
liest possible date. A default may 
1)0 made by the mortgagors, which 
may give the mortgagee a right to 
sue or to enter into possession (if 
be chooses to assert such right), 
but which may notwithstanding 
have no effect whatsoever in alter¬ 
ing the nature of the mortgage 
title. So long as the mortgagor in 
possession, or those who claim 
under him, assert merely 41 title to 
redeem, advance no other title in¬ 
consistent with it, such possession 
must prii/id facie at least he treat¬ 
ed as perfectly reconcilable with, 
and not adverse to, the title of the 

n 2 


mortgagee, and the continuation 
of the lien on the property pledg¬ 
ed.” 

But this was a suit not between- 
the mortgagee and a purchaser 
from the mortgagor, but a suit be¬ 
tween the mortgagee and the mort¬ 
gagor herself. There might, there¬ 
fore, well he reasons for holding 
that the possession of tbo mortga¬ 
gor was not adverse, and it appears 
that the Courts below had not 
found that it was so. But so far 
from saying that if the possession 
prior to the foreclosure had been 
adverse, a new cause of action 
would arise upon foreclosure, tho 
High Court remanded the case 
with directions which seems to me 
inconsistent with this view. They 
say :—“ It will bo for the Courts 
to consider the effect of the whole 
evidence, and whether it tends to 
show possession by the mortgagors 
for any, and what number of years 
adverse to, and inconsistent with, 
the .alleged mortgage title. It is 
well settled that foreclosure proceed¬ 
ings under the Regulations give 
no efficiency to transactions not in 
themselves valid. If there was 
really no mortgage, the mortgagees 
having never advanced tho money, 
or if the mortgagors have repudiat¬ 
ed the mortgagee's right and have 
held adversely to them and with- ’ 
out recognition of their title for 12 
years, they can derive no benefit 
whatsoever in this suit from the 
foreclosure proceedings. The mort¬ 
gagors arc entitled to put them to* 
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f lic proof of a val itl ami exist in <4- 
mortgage title at the time of fore- 
closure, and that such title has 
been finally and duly foreclosed. 
If such a title is proved, this suit 
to recover possession is brought 
within the limited 11100,” and the 
suit was accordingly remanded. 
But if foreclosure gives a new cause 
of action, there was no necessity to 
remand the suit at all, for the pro¬ 
ceedings in foreclosure had only 
been recently taken. 

The case of Preonath lioy Chow- 
dbry v. ltookhun Begum, in the 
7th Moore’s Indian Appeals, p. 311, 
is also consistent with the view 
that no new cause of action arises 
upon foreclosure. It was held in 
that case that the suit of the mort¬ 
gagee was not barred, but the 
ground of the decision is stated at 
page 354. After obseivmg that it 
cannot be laid down, as a rule uni¬ 
versally true, that under Itegula- 
tion III. of 1793, Section 11, a 
mortgagee is barred after 12 years 
from the date of redemption fixed 
by the deed, the Privy Council 
say:—“The possession of those 
who claim under the mortgagor, 
so long as. they assert a title to 
redeem, and advance no other title 
inconsistent with it, must primd 
facie at least he treated as perfect¬ 
ly reconcilable with, and not ad¬ 
verse to, the title of the mortgagee, 
aud the continuation of bis lieu on 
the thing pledged. It is by no 
means the essence of such a titlo 
■there, any more than it is here, 


that it should he accompanied by 
an actual continuing possession of 
the lands The pledgee may from 
vaiinus causes he reluetiyit to as¬ 
sume possession ol the pledge, or to 
shorten the period of its redeem¬ 
able quality.” The Privy Council 
then, alter observing that “it by 
no means follows as a consequence 
that a mortgagee foreclosing will 
he able in a suit for possession to 
make good against all occupants a 
title to possession,” proceed to en¬ 
quire whether the mortgagee’s title 
to enforce possession was barred; 
but this enquiry would have been 
wholly unnecessary if the proceed¬ 
ings in foreclosure gave a new 
cause of action ; for the mortgage 
in that case was not finally foreclos¬ 
ed until the ‘25th .Tunc ] 8 tO, and 
j the suit, for possession was brought, 
i immediately afterwards. 

The decisions which lav down 
directly that a mortgagee is bar¬ 
red altogether after 12 years’ ad¬ 
verse possession are Suddcr De- 
wanny Adavvlut Reports (North- 
Western Provinces), 1853, p. 100; 
tSmlder Dewanny Adawlut Reports 
(Bengal), 1850, p. 1 HJ5 ; Sudder 
Dewanny Adawlut Reports (North- 
Western Provinces), 1854, p. 23 I., 
where also previous eases of the like 
nature are refeired to. 

80, too, if foreclosure gave a new 
cause of action, the law of limita¬ 
tion would be thrown into much 
confusion. No safe title could 
ever be acquired against a mortga¬ 
gee in the Mofussil ; for as to 
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mortgages in the Mofnssil, no 
time is prescribed for taking pro. 
eeedings in foreclosure, and the 
provision contained in Section G, 
Act XIV. of 1850, would not (as is 
generally supposed) be an excep¬ 
tion to the general law in favor of 
Ibe mortgagee, but it would be a 
restiietiou upon the rights of the 
mortgagee in favor of the parties 
in possession. Tin’s is certainly 
not the view taken by the Privy 
Council of this Section at p. 150 
of 11th Moore's Indian Appeals. 
The Privy Council clearly treat 
this provision as an exception made 
in favor of the mortgagee, and con¬ 
sider that whole this exception 
does not apply, the only resource 
for the mortgagee would be to 
prove that tin 1 possession of the 
mortgagor or Ins assignee had not 
been adverse. It seems to me, 
therefoie, that upon the whole, 
there is nothing in the decided 
cases to warrant us in holding that 
a new cause of action arises upon 
foreclosure. 

It has been contended that the 
mortgagee is at any late nothanvd 1 
if he commences foreclosure pro- f 
feedings within I'd years of the date 
when the possession first became 
adverse; and brings his suit for 
possession within Id years of the 
expiration of the year of grace. 
No doubt this suggestion avoids 
some of the inconveniences which 
would arise if the right of the mort¬ 
gagee to foreclose and take posses¬ 
sion were wholly unlimited, But 


I it does not seem to me to rest on 
I any foundation in law. If foreclo- 
! sure does give a new cause of action, 
j the question whether foreclosure 
took place within 12 years of de¬ 
fault will he immaterial. If, on 
the other hand, it does not, then 
the operation of the statute can 
I only be prevented by the institution 
of a suit. But to take proceedings 
in foreclosure, in the Mofussil at 
any rate, cannot be called the in- 
! stitution of a suit. There is no writ 
of summons; the mortgagor and his 
representatives are not summoned 
and cannot he heard ; and the ac¬ 
tion of the Court is purely minis¬ 
terial. Such a proceeding cannot 
he called the institution of a suit 
within the meaning of Act XIV. of 
1850 without a straining of lan¬ 
guage, for which I see no just id¬ 
eal ion. 

T have considered this ease with 
reference onlv to the provisions of 
the statute law and the decided 
east's, and not upon any genei.il 
principles. Tin* relation of mort¬ 
gagor and mortgagee, being the 
result of an interference by the 
Lcgi-fatme with theexpiessed in¬ 
tention of the paities, is an anoma¬ 
lous one, and theielore a deduction 
trom general principles cannot al¬ 
ways he safely made with regard 
to it. It is for this reason that I 
have not considered when the mort¬ 
gagee becomes the owner of the 
property mortgaged. It seems to 
me that where the relation between 
the parties is so auomalous, if hi 
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impossible to fix this date so as to 
justify any conclusion from it upon 
the matter now under enquiry. If 
it be said that the mortgagee only 
becomes owner of the property 
after the expiration of the year of 
grace, and not before, still 1 do not 
think he can be said to acquire the 
property at that date, and thus to 
acquire a new title to possession. 

The result is, that as regards the 
purchasers of Cossimporo, I hold 
first that upon default of the pay¬ 
ment of the mortgage debt, the 
mortgagee had a right to posses¬ 
sion ; secondly, that the possession 
which these purchasers obtained 
upon their purchase was not held 
by them under the permission of 
the mortgagee, but as absolute 
owners ; and thirdly, that no cause 
of action arose upon completion of 
the foreclosure proceedings. I 
therefore held that the purchasers 
of Cossimporo can successfully set 
up the bar of limitation. 

With regard to the purchasers 
of Nowparah, they stand in some¬ 
what more favorable position than 
the purchasers of Cossimpqre. As 
against them the mortgage has not 
been foreclosed. The question, 
therefore, as to whether any new 
cause of action arises upon fore¬ 
closure has no bearing upon the 
suit as against them; a fortiori. 
therefore, as against them, the suit 
is barred. 

The result is, that in my opinion 
the decree of tho Subordinate 
Judge dismissing the suit should 


Rulings. 

be affirmed and the appeal dismiss¬ 
ed with costs. 

Mrrrfiit, J.—I concur in holding 
that the decree of the Lowgr Court 
ought to be affirmed with costs. 
Out of the many issues which arose 
from the allegations of the parties 
to this suit, the decision of the 
Lower Court mainly dealt with 
two of them only,— viz .: (1) 

Whether or not notice of foreclosure 
had been regularly served? and 
(2) Whether or not the plaintiffs 
suit was barred by limitation ? 
The Lower Court has decided the 
first of these issues in favor of the 
plaintiff, and tho second against 
him. I propose to consider the 
second question first. 

The Jcut-kobalah, or the condition¬ 
al hill of sale on which this suit is 
based, was executed on the 27th 
Srabun 1200 (10th of August 

1850), and the amount taken upon 
it was promised to be repaid on the 
26th Assar 1262 (9th of July 
1855.) The rights and interests in 
the mortgaged premises of Sookh 
Monee Do.ssec, who executed this 
document, were sold at a Sheriffs 
sale in the execution of a decree of 
the Supreme Court of Calcutta on 
the .L8th Deccmhei 185G, and pur¬ 
chased by the ancestors of some of 
the defendants in this case. And 
ever since their purchase, they and 
their heirs have been in possession. 
The plain till’ alleges that he has 
acquired the entiro rights of the 
original holders of this kut-kobalah 
by purchase, and that he has caused 
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the notices of foreclosure to be 
served upon all the defendants, 
and that the year of grace expired 
on the 23rd of August 1868. 

For the purposes of the adjudi¬ 
cation of this issue, I shall assume 
that all these allegations of the 
plaintiffs have been proved, al¬ 
though the defendants have joined 
issue with him upon every one of 
them. The material portion of the 
deed of conditional sale which bears 
upon this question is the follow¬ 
ing :—“ If I do not repay the 
whole money within the period, 
then this conditional hill of sale 
will be reckoned as a true and ab¬ 
solute bill of sale ; my and my 
successor’s rights will cease to the 
said zemindaree ; the proprietary 
rights with the rights of gifts and 
sale to it will accrue to you and your 
successors ; and registering your 
names in theserishiah of the Collee- 
torate, you will take possession of 
it in the Mofussil; and, on payment 
of revenue, you, your sons, grand¬ 
sons, &e., will continue to have 
felicitous occupation and possession 
thereof.” 

The first question that arises in 
determining this issue is when did 
the cause of action in this suit 
arise ? The plaintiff contends that 
it arose on the expiry of the year of 
grace, and if that contention be 
correct, the suit having been insti¬ 
tuted within 12 years from that 
time, is not barred by limitation. 
But I do not think that this con- 
tenbion is correct. From the terms 


of the conditional sale set forth 
above, it is evident that on default 
of payment within the stipulated 
time, the mortgagee was entitled 
to take possession of the properties 
sold unless restrained by any legis¬ 
lative enactment. It is said that 
he was so restrained by Regulation 
XVTT. of 1806. This argument 
entirely proceeds from a misappre¬ 
hension of the provisions of that 
law. It is quite clear that parties 
are ordinarily bound by the terms 
of their contract, unless by legisla¬ 
tive interference one or both of 
them are set at liberty to modify 
or annul any of its provisions to 
which they have mutually consent¬ 
ed. The knt-kobalah in question 
expressly reserves to the mortgagee 
the right of entry upon the mort¬ 
gaged premises on default of pay¬ 
ment within the stipulated time. 
Regulation XVII. of 1806, or any 
other law, does not render such a 
stipulation inoperative between the 
j parties. I am therefore of opi¬ 
nion that the mortgagee in this 
case immediately on default of 
payment, which occurred on the 
9tli of July 1855, was entitled to 
take possession of the properties 
mortgaged. Whatever distinction 
there may be between this case and 
the Privy Council decision reported 
in XIV. Moore’s Indian Appeals, p. 
Ill,* it is an authority in support 
of this conclusion, viz., that there is 
no legislative bar to the exercise of 
this right of entry by the mort- 
~ * 10, W. iT., V. 6., 33. ~~ 
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gagee. Therefore it is clear that 
the right to assume possession of 
the properties in dispute accrued to 
the mortgagee so far buck as the 
91 h of July J 855, and unless the 
plainlilf can make out that his 
piesont suit for possession is not 
based upon that right, hut upon 
some other right which came into 
existence at a more recent peiind 
and within 12 years, his suit must 
fail as barred by limitation. 

Baboo Copal Lai Mitter with 
some plausibility lias urged that the 
plaintiff is not now suing for pos¬ 
session on Hio right of entry which 
had accrued to the mortgagee on the 
9th of July 1855, but upon the 
right which arose on the day the 
sale became absolute, the mort¬ 
gagees not having repaid the mort¬ 
gage debt within the year of 
grace allowed by Regulation XVII. 
of lSOth He further contends 
that conceding that the mort¬ 
gagee in this case might have 
assumed possession immediately 
after the default in payment had 
been made, still that possession 
would have been as a mortgagee, 
and the plaintiff now seeks to re¬ 
cover not as a mortgagee, but as an 
absolute owner ; therefore the pre¬ 
sent suit is not based upon the right 
of entry given by the conditional 
bdl of sale, but upon tbe right to 
possession, which is a necessary in¬ 
cident to the right of absolute 
ownership which has been vested 
in the plaintiff by the foreclosure 
proceedings. But is it a correct I 


proposition to assert that a holder of 
a conditional hill of sale invariably 
acquires an absolute right of the 
mortgaged premises as ijoon as the 
proceedings laid down in Regula¬ 
tion XVII. of 1806 (usually called 
foreclosure proceedings) have been 
duly canieil out ? If it is not, the 
whole argument must fail. I do not 
think that this'proposition is uni¬ 
versally correct. The effect of the 
proceedings laid down in the Regu¬ 
lation in question is simply to bar 
the right of redemption. That is 
to say, when the right of owner¬ 
ship in a particular property is 
divided between two persons stand¬ 
ing to each other in the relation of 
mortgagee and mortgagor, these 
proceedings when duly carried out 
have the effect of terminating the 
right of the one. riz., of the mort¬ 
gagor, and perfecting that of the 
other, viz., of the mortgagee. But 
this pre-supposes the existence of 
valid and subsisting rights in both 
of them, and these proceedings are 
quite ineffectual when this is not 
the case. Bor example, under Act 
XIV. of 1 859, which is the law of 
limitation governing this ease, the 
mortgagor's right of redemption is 
barred after the lapse or (50 years 
from the dale of the mortgage (see 
Section 1, Clause 15). In a ease 
where a mortgagee has been in 
possession for more than GO years 
of the mortgaged property, it is 
not necessary for him to have re¬ 
course to the foreclosure proceed¬ 
ings. On the other hand, where 
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rights of a mortgagee have been 
extinguished by lapse of time, these 
proceedings if taken by him would 
be quite ineffectual. Therefore if, 
on the day of the expiry of the year 
of grace, a valid subsisting right of 
a mortgagee exists in a holder of a 
Jcut-kobalah, the omission of the 
borrower to repay the mortgage 
loan before that date has the effect 
of transferring the remaining rights 
of the latter to the former, who 
acquires from that date absolute 
ownership in the property mort¬ 
gaged. But if, on the other hand, 
the mortgage rights of a holder of a 
liitt-Jcobalah have been extinguished 
by lapse of time, or other eauseq, 
previous to that date, the foreclo¬ 
sure proceedings, even if duly 
carried out, are qutirely ineffectual, 
and do not affect any person’s right 
in the least. This view of the law 
is supported by the following 
observations which occur in a Full 
Bench decision of the High Court 
Reports, North-Western Provinces, 
p. 108 :—“ If there was really no 
mortgage, the mortgagees having 
never advanced the money, or if 
the mortgagors have repudiated 
the mortgagee’s rights and have 
held adversely to them and with¬ 
out recognition of their title for 
12 years, they can derive no bene¬ 
fit whatever in this suit from the 
foreclosure proceedings.” 

Let us see what are the facts of 
this case connected with chis ques¬ 
tion. I find that the mortgagee’s 
right to demand possession aeci ued 


on the 9th July 1855. It is not 
shown that since that date pos¬ 
session has not been withheld from 
him “ in breach of the contract.’* 
It is not suggested, far from being 
proved, that the original mortga¬ 
gors and the subsequent purchas¬ 
ers have been allowed to remain ill 
possession with the mortgagee’s 
consent, cither express or tacit. 
Notices of foreclosure are alleged 
to have been served upon one set 
of defendants in December 1866, 
and on the other set of defendants 
in February 1867. Therefore, be¬ 
fore the expiry of the year of grace 
in either case, ?. e., on 9th of July 
1867, all rights of the mortgagee 
had been extinguished by lapse of 
time. In this view of the law, I 
hold that the plaintiff is not enti¬ 
tled to a fresh start from the date 
of expiry of the year of grace, and 
his present claim is therefore bar¬ 
red by limitation. 

With respect to the other issue, 
I agree with my learned colleague, 
for the reasons given by him, in 
holding that the service of notice 
upon the defendants has been prov¬ 
ed, but that the plaintiff has failed 
to establish that the notice upon 
Grish Chunder Banerjee was ac¬ 
companied by a copy of the appli¬ 
cation to the Judge, as required 
by Regulation XVII. of 1806. I 
am also of the opinion that this 
omission has the effect of render in <r 
the foreclosure proceedings against 
the heirs of Grish Chunder Banerjee 
invalid and ineffectual. 
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The 21st May, 1874. 

Appeal from Calcutta High Court. 
Maharajah Rajender Kishore 
Singh, 
versus 

Rajah Sauer Pkrhlah Sein. 
Fraudulent or forcible Acquisition 
— Limitation—Regulation II. of 
1805, Sec. 3. 

Regulation II. of 1805 s. 3, which provides 
that the limitation of 12 years shall not he 
considered applicable to any private claims 
of right to immoveable property, if the party 
in possession shall have acquired possession 
by violence, fraud, or other unjust dishonest 
means, must be considered with some strict* 
ness (otherwise the door would be opened 
widely to a large class of claims which ought 
properly to be barred), and the alleged 
fraudulent or forcible dispossession must be 
clearly established. 

Ia this case the plaintiff and the 
defendant are two neighbouring Ra¬ 
jahs, each possessing 1 a large tract 
of land, and the question is to which 
df their conterminous estates the 
villages in dispute belong. It would 
appear that disputes arose between 
the predecessors of these Rajahs in 
the early part of this century, and 
two cross-suits were instituted be¬ 
tween them in the beginning of the 
century. The then Rajah of Ram- 
nugger claimed 12| tuppehs, and on 
the other hand the then Rajah of 
Bettiah claimed some S5 villages, 
Which are said to have formed a 
mehal called Hamrah. The result 
was that each failed. The Rajah 
of Ramnugger failed in establishing 
his title to those tuppehs, the tup- 


pebs being accorded to the Rajah 
of Bettiah, and on the other 
hand the Rajah of Bettiah failed 
to obtain the 85 viyagus, the 
villages being declared to belong 
to the Rajah of Ramnugger. In 
18(51 the present Rajah of Ram¬ 
nugger instituted a suit against 
the present Rajah of Bettiah for 
the recovery of nine villages, alleg¬ 
ing them to be part of the 85 vil¬ 
lages decreed to his predecessor, and 
that the Rajah of Bettiah had dis¬ 
possessed him of them, and he put 
his casein this way. In 1840, on the 
death of the then Ranee of Ram 
nugger, the Government laid claim 
to the estate as having escheated to 
them for want of heirs and took 
possession of it; and the plaintiff 
now alleges that ehortly before or 
upon the Government taking such 
possession, the Rajah of Bettiah 
contrived to possess himself of the 
nine villages in question. The 
Principal Sadder Ameen, before 
whom the case came in the first in¬ 
stance, decided against the plaintiff 
■in iolo. The High Court, being 
dissatisfied with that decision, re¬ 
manded the case, and ordered a lo¬ 
cal investigation. The Ameen who 
conducted the local investigation 
reported in favor of the plaintiff as 
to one of the nine villages only; 
but the Principal Sudder Ameen 
adhered to his opinion that the 
plaintiff was entitled to none. 

On the case coming again before 
the High Court, they came to the 
conclusion that the evidence of the 
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plaintiff on the whole preponderat¬ 
ed as to three of the villages, and 
accordingly they decreed to him 
those three, dismissing his suit as 
to the other six. There was, how¬ 
ever, on the record an issue whe¬ 
ther the suit was not haired by the 
statute of limitations, which was 
disposed of by the High Court in 
this way :—“ As to limitation, it 
is clear that if we believe the evi¬ 
dence of the plaintiff regarding the 
villages we have decreed to him, that 
plainti IF is in time as regards the 
villages decreed to him, because the 
cause of action arose to the plaintiff 
at a time when it was impossible 
for him to bring the present 
suit, until he had first obtained 
a decree in proof of his own 
rights of inheritance, and so shown 
bis having a locus standi in Court.” 
Their Lordships propose now to 
deal with this question of limita¬ 
tion, to which the argument before 
them was chiefly, if not wholly, 
confined. 

The facts bearing upon this ques¬ 
tion may be shortly stated thus : 
The Government took possession 
of the estate in 1840 or 1841. That 
is the time at which the plaint iff 
alleges dispossession on the part of 
the defendant, and therefore the 
time when his cause of action arose. 
It appears that the plaintiff brought 
a suit against the Government and 
another defendant for the purpose 
of establishing his title as heir to 
this estate. A decision was pro¬ 
nounced in bis favor in the year 

o 


1845 by the Principal Sudder 
j Ameen, which decision was con¬ 
firmed by the Court of Sudder De- 
wanny Adawlut in 1840. In 1848 
he was actually put into possession, 
and be remained in possession un- 

1 til 1854. He was afterwards called 
j upon to give further security to 

abide the event of the appeal, and 
on his failure to do so, the Court 
of Sudder Dewanny Adawlut caus¬ 
ed the estate to be put under at¬ 
tachment. The appeal was decided 
finally in his favor in 1858 bv the 
Judicial Committee of the Privy 
Council, and thereupon he was 
again put into possession. 

The very question now to be de¬ 
cided arose between these same 
parties in a suit wherein the present 
plaintiff sought to recover from the 
present defendants certain other 
lands which he alleged were with¬ 
in the limits of the zemindary of 
Rammiggcr, and not within those 
of Betfiuh. This suit, though com¬ 
menced on the same day as the 
present, eauie on appeal before this 
Hoard in February 1869, In that 
ease, as in the present, it was con¬ 
tended on the part of the plaintiff 
that the operation of the statute had 
been suspended by the litigation 
in which he had been engaged in 
order to establish bis title to his 
estate and by liis dispossession in 
1848. 

In order to show that the case 
is precisely in point it is enough to 
read a few sentences of the judg¬ 
ment. It is reported in the 12th 

2 
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Moore’s Indian Appeals, and at page 
341 this is stated:—“ If, however.it 
were granted that a right of action 
accrued to the appellant at the date 
of the thakbust proceeding” (that 
would be the year 1845, three or 
four years later than the cause of 
action would arise in the present 
case), “ and their Lordships think 
it impossible on the evidence to fix 
the dispossession at a later date, 
the suit would nevertheless fall 
within the 12 years limitation, un¬ 
less the appellant could show that 
he is entitled to deduct the whole 
or some part of the period between 
February 1848 and the begininng 
of 1858,”‘'and to support this claim 
to deduction he must show that 
during the period to be deducted, he 
was, in the words of the Regulation, 
f from good and sufficient cause pre¬ 
cluded from obtaining redress.’ Their 
Lordships would have great diffi¬ 
culty in affirming the proposition 
that such good and sufficient cause 
had here been shown to exist. The 
appellant’s title to the Raj of Ram- 
was established in the 
Courts of India in September 1846. 
He was putin possession of the pro¬ 
perty in June 1848, though be¬ 
tween May 1854 and some day in 
the beginning of 1858 it was again 
under attachment. How can it be 
said in these circumstances he was 
between 1848 and 1858 precluded 
from maintaining a suit for protect¬ 
ing his zemindary and recovering 
lands taken from it by encroach¬ 
ment ? It would be very danger¬ 


ous in their Lordships 1 opinion to 
lay down as a rule that the penden¬ 
cy of an appeal toJEugland puts 
the party who, subject to that ap¬ 
peal, is the owner of an estate, un¬ 
der a legal disability to bring a 
suit in that character against third 
parties.” Their Lordships there¬ 
fore affirmed the decision of the 
Indian Court, which in that ease 
had held that the statute of limita¬ 
tions was a bar to the plaintiff’s 
claim. 

Their Lordships consider them¬ 
selves precluded from considering 
whether the present case is taken 
out of the statute by the exception 
in Section 14 of Regulation III. of 
1793,— viz., “ or shall prove that 
from minority or other good and 
sufficient cause he is precluded from 
obtaining redress,” because tins 
question is actually rex judicata by 
this very tribunal between the 
same parties. It has, however, 
been argued on the part of the 
plaintiff that in this ease lie brings 
himself within an exception to be 
fouud in the subsequent Regulation 
II. of 1805, Section 3 ;—The limi¬ 
tation of 12 years fixed by Section 
14, Regulation III., 1793 , Section 
8, Regulation VII., 1795; and Sec¬ 
tion 18, Regulation II., 1803, shall 
also not be considered applicable to 
any private claims of right to lands, 
houses, orotber permanent imraove- 
able property, if the person or per¬ 
sons in possession of such proper¬ 
ty when the claim of right thereto 
may be preferred in a competent 
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Court of ‘judicature shall have ac¬ 
quired possession thereof by vio¬ 
lence, fraud, or by any other un- 
just dishonest means whatever 
and the Regulation goes on to say 
that if the plaintiff seeks to exempt 
himself from the ordinary rule, he 
must state the fraud or violence in 
his declaration or replication. 
It has been argued that the plain¬ 
tiff does sufficiently state a case 
of dispossession by fraud and vio¬ 
lence in his plaint aud subsequent 
statement by his pleader, aud that 
the evidence is sufficient to satisfy 
their Lordships that he was dispos¬ 
sessed by fraud or violence within 
the meaning of the words of this 
statute. Although it may be per¬ 
haps fairly contended that there is 
a sufficient statement in the decla¬ 
ration to bring the plaintiff within 
this exception, no issue appears to 
have been directed to this question, 
and the attention of the Hi"k 
Court does not appear to have been 
directed to it at all, inasmuch as 
they confined their attention entire¬ 
ly to the question whether the 
plaintiff could bring himself within 
the exception of Section 14 of Re¬ 
gulation in. of 1793. But their 
Lordships nevertheless are asked 
to consider the evidence and to say 
that the plaintiff has brought him¬ 
self within this exception. They 
think it right to observe that this 
is an exception which they think 
mustffie construed with some strict¬ 
ness, for the door would be opened 
widely to a large class of claims 


which ought properly to be barred 
by limitation, if at any period less 
than 60 years a plaintiff were en¬ 
abled to evade the operation of the 
Statute of Limitation merely by al¬ 
leging and giving some evidence of 
fraudulent or forcible dispossession. 
Their Lordships think that such 
fraudulent or forcible dispossession 
must be clearly established. 

Applying their minds to the 
evidence which lias been relied 
upon on the part of the plaintiff, 
they have to observe in the first 
place that in the suit as originally 
brought and heard before the Prin¬ 
cipal Sudder Ameen there was no 
allegation of violent or fraudulent 
dispossession. There was simply a 
statement of dispossession. Upon 
the case being remanded, evideuce 
of dispossession was brought for¬ 
ward for the first time, aud it was 
to this effect:—With respect to 
each of the three villages—(and 
their Lordships believe with respect 
to each of the nine also,)—one or 
two witnesses depose to the agents 
of the Rajah of Bettiah bavin" 
come upon the land while the put- 
waree was in the act of collecting* 
the rents; that they happened to 
have found upon him the rent-rolls 
and official documents connected 
with the land ; that they took them 
forcibly from him, and expelled 
him and took possession. The 
same story is told in each of the 
cases, and what appears more 
singular, it is also said that al¬ 
though the at tention of the Govern- 
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meut authorities was called to the 
matter they refused to take any 
notice of it. It should be recollect¬ 
ed that the putwarec then dispos¬ 
sessed was the putiyaree acting on 
behalf of the Government, and it is 
further to be observed that the 
plaintiff himself states more than 
once that he received all these 85 
villages from the Government, who 
were in possession of them, without 
making any statement at all as to 
this alleged forcible dispossession. 
It is further to be observed that the 
Principal Suddcr Ameeu would ap¬ 
pear to have wholly disbelieved 
this evidence, and that the atten¬ 
tion of the High Court was never 
called to it. 

Under those circumstances their 
Lordships have no difficulty in 
coming to the conclusion that no 
such fraudulent or forcible dispos¬ 
session has been proved as would 
bring the plaintiff within the ex¬ 
ception of Section 3 of the Regula¬ 
tion of 1805, 4 and they feel bound 
to decide that the plaintiff’s claim 
is barred by the statute of limita¬ 
tions. The plaintiff’s suit must be 
dismissed upon that ground ; and 
it is therefore unnecessary for their 
Lordships to express any opinion 
upon the merits of the case. 

Their Lordships will therefore 
humbly advise Iler Majesty that 
the decree of the High Court be 
reversed, that the suit of the res¬ 
pondent be dismissed, and that the 
appellant have his costs in both 
the Courts below and of this appeal. 


PRIVY COUNCIL. 

The 6tji March, 1874. 

Appeal from, Calcutta+lligh Court. 

Tauoordeen T^varry, 
versus 

N await Syed Alt Hossein Khan 
and others. 

Declaratorij Decree~Confirmation 
of Possession — Fraudulent Sale 
—Onus Probandi—Evidence of 
Bond fdes. 

Ia a suit for confirmation of their posses¬ 
sion of certain mouzahs, plaintiffs as heirs 
of a deceased lady also prayed that it might 
be dono after reversal of a summary pro¬ 
ceeding and after setting aside a fraudulent 
and fabricated deed of sale alleged to have 
been made by her in favor of defendant (her 
occasional man of business) while living alone 
and apart from her natural advisers. The 
first Com t decreed the suit, confirming plain¬ 
tiffs’ possession and setting aside the deed. 
The High Court, holdiug that plaintiffs had 
no possession, revet sed so much of the decree 
as confirmed plaintiits in possession, and gave 
a declaratory decree concluding that they 
could not give substantive relief : 

Held that the High Court erred-in that 
conclusion, for the prayer of tho plaint that 
the deeds might be set aside was a prayer for 
substantive relief. 

In a suit for setting aside deeds, some evi¬ 
dence ought to be given by the plaintiff iu 
order to impeach the deeds he seeks to set a* 
side. But in the case of sales or gifts made 
by a lady in Buch a position as that of the 
lady from whom defendant claims, the strong¬ 
est and most satisfactory proof ought to be 
given by the person who claims that tho trans¬ 
action was a real and bond, fide one, and fully 
understood by tho lady. 

This was a suit brought by the 
respondents against the present 
appellant, Tacoordeen Tewarry, for 
a confirmation of their possession 
of certain mouzahs ; and their 
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plaint, which declared that their 
•suit was for that confirmation, also 
prayed that it might be done after 
a reversal of a summary proceeding, 
and, which is the most important 
part of their prayer, after setting 
aside a fraudulent and fabricated 
deed of sale set up by the appellant. 
The deed which is sought to be 
impeached is of the date of the 
23rd of July 1SG1. The respon¬ 
dents are the heirs of Mussamaut 
Koodrntouissa, a purdanushecn 
lady, who some time before her 
death seems to have had some dis¬ 
pute with her relatives, ami went 
to reside in the town of Patna. 
The appellant, Taeoordeen Tewarry, 
was living in Patna; and in the 
course of the evidence given iu 
this suit it was stated by the wit¬ 
nesses on the part ol the plaintiffs 
that Mussamaut Koodrutonissa 
went to live in his bouse; that she 
died there; and that he had acted on 
several occasions as her mooktear. 
The deeds which arc impeached arc 
a deed of sale of the mouzahs from 
the lady to Tacoordeen Tewarry, 
professing to be made in considcra- j 
tion of a sum of Rs. 39,501 (a 
large part of which, namely, Rs. 
17,960, is stated to have been paid 
to a creditor of the lady), and a 
mook team amah for the execution 
of that deed. 

When the case came before the 
Principal Suddcr Ameeu, evidence 
was gone into on both sides; on 
the part of the plaintiffs to show 
that they were in possession of the 


property, and also to impeach the 
validity of the deeds on the ground 
that they were forged and fabiicat- 
cd and that there had been no real 
sale from the lady to the appellant. 
The appellant went into evidence 
to show that he had been in posses¬ 
sion of the property subsequently 
to the date of the alleged deed 
during the life-tiine of the lady, and 
had continued in possession up to 
the time of the suit, aud also to 
show that the deeds were really 
executed and that the consideration- 
money had passed. Upon a review 
of the evidence on both sides, the 
Principal Sudder Ameeu came to 
the conclusion that the plaintiffs 
were in possession of the property 
and that the deeds were fabricated ; 
and he made a decree confirming 
the plaintiffs in the possession, and 
directing that the deeds should be 
set aside. The appellant appeal¬ 
ed to the High Court, aud that 
Court disagreed with the Principal 
Sudder Ameeu as to his finding 
upon the possession of the property. 
They thought that upon the whole 
of the evidence the respondents had 
not proved their possession, and, in 
fact, that the possession was with 
the appellant. Being of that opi¬ 
nion, they reversed so much of the 
Principal Sudder Amecn’s decree as 
confirmed the plaintiffs in their 
possession, holding that they had 
no possession which could be the 
subject of confirmation. The High 
Court then went into the consi¬ 
deration of the substance of thedis- 
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pute,—namely, whether the deeds 
were genuine deeds or not. In 
approaching that question they 
seem to have assumed that they 
could only deal with it by way of 
declaration, and they came to the 
conclusion that they had power to 
declare the title to the estate, but 
could not give any substantive re¬ 
lief. Their Lordships think that 
they erred in coming to that con¬ 
clusion ; the plaint prayed that the 
deeds might be set aside, which is 
a prayer for substantive relief, and 
the Principal Sudder Ameen was 
quite right when he came to the 
conclusion on the facts that the 
deeds ought to be set aside in 
making a decree to that effect. 
However, the form in which the 
High Court considered the question 
does not really alter the substance 
of their decision. They, after a full 
and careful review of the evidence, 
came to the same conclusion as the 
Principal Sudder Ameen,—namely, 
that these deeds had not been exe¬ 
cuted by the lady. 

It was contended by Mr. Bell 
that the High Court ought not to 
have thrown the onus of support¬ 
ing the deeds upon the appellant \ 
and perhaps the mode in which the 
High Court treat this question 
may not be strictly correct. In a 
suit for setting aside deeds, some 
evidence ought to be given by the 
plaintiff in order to impeach the 
deeds be seeks to set aside ; but the 
Court seem to have regarded this 
suit as if it were an action of eject¬ 


ment brought by the appellants as 
the heirs of the deceased lady, in 
which, having proved that they 
were her heirs, the burden was 
thrown upon the appellant to show 
a better title. But although the 
Judges do not quite correctly 
state the principle of fixing the 
onus, their judgment is substanti¬ 
ally right, because the plaintiffs 
did not put their case before the 
Principal Sudder Ameen simply 
upon their title as heirs, and throw 
it upon the appellant to prove a 
better title, but they did, by evi¬ 
dence, challenge the validity of the 
deeds. They called witnesses to 
show the circumstances under 
which this lady lived, and to 
challenge proof of the consideration 
having passed which the deed al¬ 
leges to have been given. It may 
be that the evidence is weak, but 
the appellant accepted the onus 
which that evidence primd facie 
cast upon him ; and he went into 
his whole case, and gave the evi¬ 
dence that he thought would best 
support it. Upon a review of that 
evidence, the High Court came to 
the conclusion that it was utterly 
insufficient to establish the validi¬ 
ty of the deeds under the circum¬ 
stances of the ease. 

Now the circumstances of the 
case are that this lady was apurda- 
nusheen living apart from her rela¬ 
tions ; whether in the house of the 
appellant or not, may not be dis¬ 
tinctly proved, but certainly in a 
place where she was without those 
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nalmal adv isors which a lady, when 
she was going- to part- with appa¬ 
rently the whole of her property, 
ought to have around her. She, 
whilst thus alone and unprotected, 
is supposed to have made a deed m 
favor ol a poison who, on some oc¬ 
casions, acted as her man of busi¬ 
ness. According to the principles 
which have always guided the 
(Joints iu dealing with sales or 
gilts made by ladies in such a posi¬ 
tion, the stiongest and most satis¬ 
factory pruol' ought to be given by 


| who registered the document. The 
I Nazir and those three witnesses 
have not been called. And further, 
the writer of the deed of sale 
himself, who was present according 
to the evidence at the time when 
j the deed was executed, is also kept 
out, of the witness-box. The deli* 

| cioney of this important evidence is 
j attempted to be supplied by the 
; testimony of witnesses who say 
j they were present at the execution, 
i hut who, as compared with those 
! wlio would have been the authentic 


the person who claims under a sale 
01 gill from them that the transac¬ 
tion was a real and bon<t Jute one, 
and tally understood by the lady 
whose property is dealt with. So 
far from giving satisfactory evi¬ 
dence on these points, the appellant 
has laded to produce lb a which 
clearly was within Ills power, and 
which ought to have been given 
even in an ordinaly case of a sale 
that is at all impeached. It is alleged 
that the deed of sale, was executed 
by the lady herself, ami also In a 
jiiooklear called Abokonuee Lull, 
who had a mouldearnamah bomber 
for that purpose. The mould ear- 
namah is Jiled, ami appeals upon 
this record ; but Mookondee ball, 
the mooktear who is supposed to 
have executed Ibis deed, is not pro¬ 
duced as a witness. Again, the 
execution of the untold earnamah is 
supposed to have been verified by 
the Nazir and three witnesses, the 
Nazir having afterwards reported 
to the Principal S udder Amccn 


witnesses of the transaction, aie not 
at all lit to be relied upon. Their 
headships also agree witli the High 
Cotul that there is no trustworthy 
evidence of the payment of the pur¬ 
chase-money, cither by satisfying 
the alleged claim of a creditor of 
die lady, or otherwise. 

The case on the part of the ap¬ 
pellant wa> attempted to ho sup- 
i [Jolted by the evidence of proceed¬ 
ings which had taken place in the 
| life-t ium of the lady in rent-suits, 

| ami in a suit m which there was a 
| coldest, between the lady and her 
I relatives. Documents in those 
j suits lefericd to t he sale ; and au- 
! theuf "dy is endeavoured to bo 
I g.ven to the fransaefhmineon.se- 
j tpicnee of the lady herself having 
recognized it. Hut there is an en¬ 
tire absence of satisfactory proof 
j that those documents, which are 
said to contain confirmatory evi¬ 
dence of the transaction, were 
executed hv the lady, or that, if 


V 
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she did execute them, their con¬ 
tents were known to her. 

On the whole, therefore, their 
Lordships entirely agree with the 
substance of both the decisions be¬ 
low that these deeds are not ge¬ 
nuine and ought to be set aside. 

Their Lordships think that the 
decree of the Principal Sudder 
Ameen was correct in form as well 
as in substance. The High Court, 
actiug on their opinion that they 
could only make a declaration of 
title, whilst professing to confirm 
(except as to the possession) the 
Principal Sudder Ameen's decree, 
really vary its terras by inserting a 
general declaration that the plain- 
till’s are the rightful owners of the 
property, instead of the specific or¬ 
der that the deeds should be set- 
aside. They reversed the decisiou 
of the Principal Sudder Ameen 
with regard to the possession,—a 


a reversal in which their Lordships 
concur,—aud added what follows 
iu their formal decree, “ and that 
so much of the decree of the said 
Court as declares that the said 
plaintiff’s are the rightful owners of 
the said property be confirmed.” 
Their Lordships think that as the 
plaint had prayed for substantive 
relief, namely, that the deeds should 
be set aside, the more correct form 
of decree is iu the terms of that 
prayer. 

Their Lordships will, therefore, 
humbly advise Her Majesty to 
vary the decree of the High Court 
by striking out so much thereof as 
purports to confirm the decree of 
the Principal Sudder Ameen, and 
to order that in lieu thereof so much 
of the last-named decree as ordered 
the deed of sale and the mook- 
tearuamah to be cancelled aud set 
aside be affirmed. 



Criminal 


THE LEGAL COMPANION. Rulings. 57 


CALCUTTA HIGH COURT. 
The 10?/t June, 1874. 

The IJon’ble W. Aiuslie and Roraeiih 
Ohunder Mitter, Jutfffp*. 

The Queen, is. Gopee Mourn 
M l'fTEK, (Appellant.) 

Act X. of IS?2, Sec. ]S8— Knhiap - 

piny — Coin pov nJi ny — Acquit la l. 

The offence of lcidn:t|>[>in;> i\wi be lawfully 
compounded. 

Where a charge of such an offence was 
withdrawn by the coiuplaman;, it wan held 
that under See 1S8 of the Code of Criminal 
Ptorvduie it had the effect of an acquittal. 

A ixst.i u, .1. —The prosecutor 
made a verbal complaint to the 
Magistrate of l'eerbhoom against 
GnpeoMoliun Mitter, acooly reeuit- 
er, to the effect that the latter had 
kidnapped In’s daughter, a girl un¬ 
der 1(> years of age, for the purpose 
of sending her to Assam as a cooly. 
The Magistrate hereupon made a 
verbal order to the police to bring 
the complainant and accused, to¬ 
gether with their witnesses, before 
the Court. When this order was 
carried out, it, appeared that the 
parties had come to terms, and the 
prosecution was allowed to drop 
and the accused was discharged. 

Gopee Mohun Mitter having been 
subsequently re-arrested in Howrah j 
was tried there and convicted by 
the Court of Session under Section 
3(»3 of th*e Indian Penal Code of | 
the odeuce of kidnapping. 

He now appeals and pleads pre¬ 
vious acquittal. 

The record of the proceedings 
before the Magist rate of Beerbhoom, j 


so far as appears from the papers 
before us, consists of nothing but a 
police report with the order of dis¬ 
charge endorsed thereon. This re¬ 
port sets out in the heading the 
nature of the offence which the 
i police officer supposed the prisoner 
; to have been charged with, and this 
agrees with the evidence given in 
the case before us. I think it is 
clear that the offence then charged 
was identical with the offence of 
I which the prisoner has been now 
j convicted, and that we must hold 
that this offence had been com¬ 
pounded with the permission of the 
Court. The question before us is 
simply whether the offence of kid¬ 
napping can be lawfully compound¬ 
ed. If it can be so compounded, 
the withdrawal of the complainant 
from the first prosecution must, un¬ 
der Section 188 of the Criminal 
Proeeduic Code, have the effect of 
an acquittal. 

On referring to the Penal Code, 
Section 214, it appears that a cer¬ 
tain class of offences is excepted 
from the penal operation of that 
and the preceding Section; or in 
other words, may be lawfully com¬ 
pounded. These are “ cases in 
which the offence consists only of 
an act irrespective of the intention 
of the offender, and for which act 
the person injured may bring a 
civil action.” 

In this case the offence of which 
the accused has been convicted is 
simply kidnapping as punishable 
under Section 363. It has not 
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Leon found that thine was an in¬ 
tention to commit anv further 
otlence. The uvnuting of coolies 
arid forwarding them to Assam is 
not. in itself an offence at all. Tims 
this case is covered by (In' lir-t 
pad of tire exception. Ami I a.n 
of opinion that it is also covered by 
the second pint of tin* exception. 

There is no ground on winch we 
should hold that a parent or guar¬ 
dian cannot briny an action for 
damages against a person who kid¬ 
naps a child from his cu-dody, and 
it is unnecessary to consider whe¬ 
ther the da in a yes recoverable are to 
he limited to compensation for the 
loss of time and money expended 
in searching for and reeoveriny the 
child, or not. This at least he may 
sue for and recover, and this is 
enough to briny this case within the 
second part of the exception. 

The result is that the otlence was 
one which could be lawfully com¬ 
pounded, and that t lie plea of form¬ 
er acquittal is good. 

The prisoner must be acquitted 
and released. 

CALCUTTA HIGH COURT. 

The Z6lh January , 1874, 

The Hon'ble F. B. Kemp anti F. A. Glover, 
Judge*. 

The Queen, 
versus 

Damu IIah.ee, ( Appellant). 
Penal Code, Sec. lb—Attempt — 
Previous Conviction — Punishment. 

Section 75 of tho Penal Cnrlo is restricted 
to offenoos under Chapters XII. and XVII. 
of the Code of Criminal Procedure when the 


V>rm of imprisonment awaidable three 
jcurt," impi imminent and upwards, and does 
nor jefer to an attempt to commit any of 
those, offeuces, nor can any ea-c lie brought 
vvithm it merely because tlnypiiuishment that 
may be pven for it extends to tineu years 

| , lid liptVludH. 

! G lover, J.—'L’be prisoner i u this 
j case has been convicted under Sec- 
j tion»* 457, 458, and 511 of the Penal 

J 

(’ode, and in aeeoidauee with Sec¬ 
tion 75 has been sentenced to 
transportation lor life, he having 
been previously convicted under 
the Penal Code of dneoitv. 

mt 

There ean lie no doubt, 1 think, 
of the maids having Ren eanyht, 
in the act of breaking into a house 
j by night, hut 1 do not concur in 
the sentence passed by the Sessions 
.1 udye. 

In the first place 1 do not see 
j how Section 75 applies. That Sec¬ 
tion refcis to offence-; committed 
and made punishable under ('ban¬ 
ter XII. or XVII. of the Code 
with imprisonment for three years 
or upwards, and not to an attempt 
to commit any of those of cnees. 
Penal statutes must be strictly 
construed, and it would not be 
right to include Chapter XXITI. 
withiu the purview of Section 75 
when that Section only mentions 
other Chapters of the Code, and 
not the one relating to attempts. 
The Sessions Judge has/ I think, 
mistaken the meaning of the words 
of the Section. They seem to me 
clearly to restrict the action of the 
law to cases under Chapters XII. 
and XVII. when the term of im- 
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prisonment awardablc is three 
years’ imprisonment and upwards, 
and not to allow of any case being 
brought within the Section merely 
because the punishment that may i 
be it extends to three j 

years and upwards. 

The prisoner has been convicted 
of attempt at housebreaking by 
night, having made preparation 
for cuiihing hurt, &c., under Sec¬ 
tion 458, and the punishment [ 
might ho therefore by Section 5] 1 
one-half of the longest period pro- 
vided for the substantive offence. 
Now, under Section 458, the high¬ 
est punishment uwardublc would 
be fourteen gears’ morons impri¬ 
sonment with line, so that admit¬ 
ting the circumstances of aggrava¬ 
tion in this ca?.e against tlic prison¬ 
er, the maximum punishment that ! 
can ho inllicted on him is seven 
years’ rigorous imprisonment. 

1 think that the Sessions Judge’s 
sentence should he modified, and 
the prisoner he sentenced to seven 
yearn* rigorous imprisonment. I 
think moreover that this is a suffi¬ 
cient punishment, bearing in mind j 
that the former offence though j 
technically dacoity was really com¬ 
mitted by a band of starving men, 
and that food was the thing robbed, 

KiiJir, J.— I concur. 


CALCUTTA HI CHI COURT. 

The Ufa?/, 1874, 

The Hon’ble \V. Mark by and Komesh 
Cbunder JVIittrr, Judges. 

The Queen, rs. Ouolam Mahomed 
and others. 

Rioting — Common Object—Penal 
Code, Secs. 417 and 453. 

It is nee< a :-ary, Indore persons oan be r<>n- 
vir’Led of noting, &c , under .Secs. 4}/ and 4/ib 
Penal Code, to ascertain dually that they 
have taken such a diatu in tlu: IraiiMtution 
as will bring them within the f-riiniim.l 
charge ; and it must appeal on tlie evidence 
that they had a miiwioii olij'rt, which 
common obj. ct they weio to cairy out. 

by unlawful mcauH 

Makkky, —The charges upon 
which the ptisoners have been con¬ 
victed in this case arc under Sec¬ 
tions 147, 1 19, 447, and 453 of the 
Indian Penal Code. Now as to 
the particular parts of the ease 
which might bring the prisoners 
under Sections 447 and 453, I will 
notice that presently. It seems to 
us that the most important part of 
this case is to ascertain how far the 
three prisoners at the bar can he 
made responsible in this case upon 
the ground that they have acted 
with n common object, that com¬ 
mon object being unlawful or in¬ 
tended to be accomplished by un¬ 
lawful means. Now the common 
object with which the Judge con¬ 
siders that they have acted is (as 
stated by him) the arrest of the 
men who were supposed to have 
beaten the khansamain the employ 
of Uaptaiu Browne, whose servants 
the prisoners also are. That only 
brings the prisoners within either 
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Section 1 17 or 1 II), it that common 
object was initialed to be earned 
out by one nf the modes specified 
in Section 111, namely, that they 
intended to arrest tlie-o persons 
(because that is the only part of 
that Section which would apply to 
this case) by resorting to some 
criminal trespass, or by using some 
ciiminal (dice. In all cases of this 
description it is no doubt somewhat 
difficult to ascertain the piecise 
share which each person takes m 
the ti un-action, but nevertheless it 
is neeessarv, hef'oie we can coin iet 
the>e pi kotows, to asceitani cleatly 
that they have taken such a share 
in this transaction as will bring 
them within that, criminal charge. 
Now they were, as I have said 
before, servants of Captain Browne, 
anditappeais that Captain Browne, 
being encamped at the opposite 
side o/ the river to the bazar where 
his khansama was, received intelli¬ 
gence that his khansama had been 
severely ill-treated, and whether or 
no that was a matter in which the 
khansama may have been to blame, 
as the Judge says, is not important. 
There can be no doubt that Captain 
Browue did receive that informa¬ 
tion, and that he had no reason to 
doubt that that information was true, 
nor in the inception of the pro¬ 
ceedings does there 6eetn to be any¬ 
thing but what was perfectly natu¬ 
ral and reasonable hi the conduct 
of Captain Browne or his servants. 
All that he did was this; he cross¬ 
ed over the river accompanied by 


the prisoners. It is very natural 
under the circumstances that he 
should have them \yth him, and 
the Judge apparently thinks (and 
we have no reason to doubt that he 


is right) that the first intention of 
Captain Browne was to apply to 
the police. It appears that very 
slmitly afterwards Captain Browne 
and the prisoners reached the other 
side of the river, the police con sta¬ 
ble Sbaralat Khan did come up, 
j and that a large body of persons 
j were collected who are called the 
j bazar people, that is, the people 
hostile to the khansama; that they 
were armed ; that they spread 
in different directions; and that a 


large majority of them went to¬ 
wards the place which is called the 
nail/s cutcherry, where the impor¬ 
tant part of the occurrence, so far 
as these prisoners are concerned, 
took place. Now the Judge has 
thought, it right to make some ob¬ 


servations upon the conduct of Cap¬ 
tain Browne in coming to the cut- 


cherry. It is no part of our duty here 
to consider in any way whether 
Captain Browne acted prudently or 
impiudently Our duty is solely 
confined to consulting the conduct 


of the prisoners, and it appears to 
me that the prisoners in following 
Captain Browne to the cutcherry. 
Captain Browne being at that time 
accompanied by a responsible police 
officer, cannot at any rate, what¬ 
ever opinion a person might form of 
the conduct of Captain Browne, be 
considered as having done anything 
more than what all men might be 
expected to do under the circum¬ 
stances. They were acting under 
their master's order, and their 


master was accompanied by a police 
officer. Therefore it cannot for a mo- 
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incut lie supposed that they could 
contemplate that anythin” 1 unlaw 
ful was to be done by them. There 
is considerable evidence as to what 
took place at the time; but the 
only evidence which bears m any 
way upon the charges against these 
prisoners is the evidence ot Shaia- 
iat Khan, the head-constable, and 
that evidence has been disbelieved 
in most, important particulars by 
the Judge himself, and inasmuch 
as even the very small pait oi it. 
which relates to the prisoners is 
llatlv contradicted by Captain 
Biowne, we have not, the slightest 
hesitation in accepting Captain 
Browne’s account in preference to 
that of Sharafat Khan. We have 
nut the least doubt that the account 
which Captain Browne has given 
as to what part the prisoners took 
in this matter is a true account, and 
we entirely accept it. What he 
says is this j he denies the asseition 
of feharatat Khan that his men j 
went inside ; lie says that lie nave I 
them a stiict older not to go inside, 
speaking in the Persian language, 
which they understood ; and that, 
he himself, for what lie considered 
to be sufficient reason, did go inside 
the house, leaving his men outside. 
We arc not, as 1 have said before, 
to consider whether Captain Browne 
was right or wrong in going to the 
inside ot the house, and we desire 
it to he distinctly understood that 
we express no sort ot opinion one 
way or the other on that point. 
The point we have to consider is 
whether oi no these prisoners have 
commuted the otf'enee with which 
they are now charged. Taking, as 
I have already said (and 1 think 
we, undoubtedly ought, to do so), 
Captain Browne’s account as a true 
one, it is perfectly dear that these 


, pel sons never went, inside <d this 
home al all. The result is that we 
have simply these facts against 
these persons. They are the ser- 
| vants ot Captain Browne, and they 
; accompanied their master to the 
I nailds cutchoriy foi the pin pose, 
apparent ly, of agisting the police in 
at testing tin* persons by wlmin the 
kliaiisaiua vv.is then said to have 
, been beaten. 

j It seems to me Unit, on that evi¬ 
dence them is nothing at all upon 
which we can sav that they have 
had any common object, which 
common ohjeit they wen* going to 
cariy out bv any unlaw ml means 
whatever. In all probability, not 
speaking the language of the 
country, they may have only gut 
impellent mloimution a« to what 
was being done But their duty 
was to obey their master's older ; 
and they did so. \\ lint ever 
Contain Browne in;iv have in- 

i 

tended to do in this matter, 
in all probability these pusoiiS 
simph followed him m obedience 
to his diiectinns. Cndei these cir¬ 
cumstances there is really no evi¬ 
dence upon which we can say that 
fhc\ worn acting will) a common 
object v, Inch they intendi d fo cany 
out by any unlawful means. The 
lmpniiniuv i i this i> tins, that when 
oin r we have lcim-ved anv common 
object -d unla kind, the 

piiMineis then remain responsible 
only for 1 ho aoG which they actually 
(ommitted themselves. Of course, 
if there had been any common ob- 
|Cet proved between the large num¬ 
ber oi persons, railway police, klial- 
lasies. and other jiersons who were 
pie.-cnl on the spot, and if that 
com moil object, had been shown to 
he an unlawful one, all these per¬ 
sons would have been guilty of 
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beiim; members of an unlawful 
assembly, and they Would have been 
punished for the acts of each other. 
But I do not think that is the case 
here, and therefore we not only get 
rid of all the charges under Sec¬ 
tions 14-7 and 149, but as regards 
the other two Sections, 447 and 
453, we have the prisoners only 
responsible for the acts which they 
themselves have committed. Now 
even taking the evidence of Sha- 
rafat Khun, it would be very diffi¬ 
cult indeed to convict the prison¬ 
ers either under Section 447 or 
453. There is nothing to show in 
that evidence that these prisoners 
either committed, or intended to 
commit, any violence at all. But 
as we have said, we have not ae 
cepted that evidence, and we have 
accepted the evidence of Captain 
Browne. Under these circumstances 
neither as regards Sections 147 
aud 149, 447 nor 453, is there any 
evidence at all which can be relied 
on against these prisoners. 

We think therefore that the con 
vietion and sentence as against 
these prisoners must be set aside, 
and that they must be discharged. 

BOMBAY HIGH COURT. 

The 27 th March, 1873. 

Rkg, versus Jaimal Shua'van. 

Prevarication—Intentionally caus¬ 
ing interruption topublic servant — 
lnd. Pen. Code, Sec. 228 —Code of 
Criminal Procedure, Sec . 435. 

Prevarication by a witness may, though it 
do'.A not necessarily, amount to contempt of 
Court within the moaning of Sec. 228 of the 
Indian Penal Code and Sec. 435 of the Code 
of Criminal Procedure. 

This was a reference, under 
Section 29(5 of the Criminal Pro¬ 
cedure Code, by G. A. Hobart, 
Session Judge of Ivhandcsh, for the 
orders of the High Court. 


The accused, Juuna], was con¬ 
victed by \V. A, Bast, Magistrate 
1st class, under Section 228 of the 
Indian Penal Code, of waiting the 
time of his Court by prevaricating 
whilst giving evidence as a witness, 
and fined a sum of Hs. 4. The Ses¬ 
sion Judge was of opinion that this 
conviction, under the ruling in 
Reg. v. Anhd B/iinrdn (a), was 
illegal and ought to be set aside. 

The reference was heard by Me!* 
vill and Kemball, j.J. 

Prut Cukiam :—The Court is not 
prepared to hold, as a matter of 
law, that no amount of prevarica¬ 
tion on the part of a witness will 
constitute the ofl'enec specified in 
Section 228 of the Indian Penal 
Code; nor does the Court think 
that the Judges, who decided the 
cases reported at pages 0 and 7 oi 
Volume 4 of the Bombay High 
Court Reports, went so far as tins. 
The head notes of those eases seem 
inaccurate. All that the decisions 
show, is that the finding of the 
Magistrate did not clearly specify 
that there had been an interrup¬ 
tion. Iu other words, it wa* held, 
not that prevarication could not 
constitute an interruption, but that 
it was not necessarily an interrup¬ 
tion. In the ease of Lipina v. 
Abdul IIahiman (see statement of 
Ct'imin d Rulings, dated the Kith of 
March 1871) if was held that pre¬ 
varication by a witness and refusal 
to answer a question might amount? 
to intentional interruption wifcbiij 
the meaning of Section 228 of 
Indian Penal Code, and Se 
103 of the old Code of Crim7 
Procedure. 

Papers to be reluntjiM 

'iiVjl'i' 

(a) 4, Horn. 11. C, Hep,, Cr. 0*,, 5*f 
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being members of an unlawful 
assembly, and they would have been 
punished for the acts of each other. 
But I do not think that is the case 
here, and therefore we not only get 
lid of all the charges under Sec¬ 
tions 147 and 14U, but as regards 
the other two Sections, 447 and 
453, we have the prisoners only 
responsible for the acts which they 
themselves have committed. Now 
even taking the evidence of Sha- 
rafat Khan, it would be very dilli- 
cult indeed to convict the prison¬ 
ers either under Section 447 or 
433. There is nothing to show in 
that evidence that these prisoners 
either committed, or intended to 
commit, any violence at all. But 
as we have said, we have not ac¬ 
cepted that evidence, and we have 
accepted the evidence of Captain 
Browne. Under these circumstances 
neither as regards Sections 147 
and U'J, 447 nor 453, is there any 
evidence at all which can be relied 
on against these prisoners. 

We think therefore that the con¬ 
viction and sentence as against 
these prisoners must be set aside, 
and that they must be discharged. 

BOMBAY lllGII COURT. 

The Zllfi March, 1873. 

Reg, versus Jaiuaj. Siilia/van. 
Prevarication—Intentionally caus¬ 
ing interruption to public servant — 
lnd. Pen. Code. See, 233 —Code of 
Criminal Procedure, Sec, 435. 

Prevarication by a witness may, though it 
does not necessarily, amount to contempt of 
Court wittun the meaning of Hr c 228 ol the 
Indian Penal Coda and 8ee. 435 ot tho Code 
of Ci irninal Procedure. 

This was a reference, under 
Section 2‘JG of the Criminal Pro¬ 
cedure Code, by G. A. llobart, 
Session Judge of Khandcsh, for the 
orders of the High Court. 


The accused, Jaimal, was con¬ 
victed by W. A. East, Magistrate 
1st class, under Section 228 of the 
Indian Penal Code, of waiting tho 
time of his Court by prevaricating 
whilst giving evidence as a witness, 
and lined a sum of Its. 4. The Ses¬ 
sion Judge wa-> of opinion that this 
conviction, under the ruling in 
Reg. v. Aiibd Jihivrno (a), was 
illegal and ought to he set, aside. 

The reference was heard by Mel- 
vill and Kemball, J.J. 

Per Curiam :—The Court is not 
prepared to hold, as a matter of 
law, that no amount, of prevarica¬ 
tion on the part of a witness will 
constitute the oli'once specified in 
Section 228 of the Indian Penal 
Code; nor does the Court think 
that tho Judges, who decided the 
cases reported at pages 0 and 7 ol 
Volume 4 of the Bombay High 
Court Reports, went so far as this. 
The head notes of those cases seem 
inaccurate. Ali that the decisions 
show, is that the finding of the 
Magistrate cl it] not clearly specify 
that there had been an interrup¬ 
tion. In other words, it was held, 
not that prevarication could not 
constitute an interruption, but that 
it was not necessarily an interrup¬ 
tion. In the ease of Regina v. 
Abdul R a/inn an (see statement of 
Crimin d Ruling-;, dated the ] Gth of 
March 1871) it was held that pre¬ 
varication by a witness and refusal 
to answer a question might amouufc 
to intentional interruption within 
the meaning of Section 228 ot the 
Indian Penal Code, and Section 
103 of the old Code ot Criminal 
Procedure. 

Papers to be returned. 
(ct) 4, Bom. it. C. Hep., Or. Ca,, 6. 










